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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

GREGORY LOYD, )
)
Plaintiff, )
)

V. ) Case No. CIV-17-977-D

)

PAUL SALAZAR d/b/a RAS TRUCKING, )
etal, )
)

Defendants. )
ORDER

Before the Court iDefendantAG Source,Inc.’s Motion to DismissPlaintiff’s
Amended Complaint [Doc. Nat4), filed pursuant to Fed. R. Civ. B2(b)(6)! Plaintiff
has filed a timely response [Doc. Nib] andDefendanthas replied [Doc. Na16]. Both
parties have filed notices of supplemental authority [Doc. ¥®s50, 51, 52F. The
Motion is fully briefed and at issue.

Plaintiff bringsa common law negligence action to recover damages for personal
injuries suffered in a motor vehicle accident. Defendant AG Source, ‘IAGS”) is a
freight broker who allegedly selected an unsafe motor cabregendant Paul Salazar d/b/a

RAS Trucking, to transport property, and the carrier's emplalegedly causedthe

1 In granting Plaintiff leave to amend his pleading to add AG Source, Inc. as a defendant,
the Court expresslgieferred alecision regardinghe sufficiency of the Amended Complafot
an appropriate motion under Rule 12(b)(6ee7/9/180rder [Doc. No. 32] at 4.

2 Although theséotices are authorized ByCvR7.1(m) Plaintiff included in hisNotices

additional legal argument. To the extent Plaintififi;igs constitute unauthorizesupplemental
briefs, they are disregarded; only the information permitted by LCvR7.1(i)ewlonsidered.
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trucking accidenthat injured Plaintiff. AGSasserts that two federal statupgsempt ay
negligence claim ks&d on its brokerage servicethie Interstate Commerce Commission
Termination Ac{ICCTA), 49U.S.C. 814501(b); andheFederal Aviation Administration
Authorization Act (FAAAA), 49 U.S.C. § 14501(c).
Standard of Decision

“To survive a motion to dismiss [under Rule 12(b)(6)], a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its
face.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (20078ee Robbins v. Oklahom&al9 F. 3d 1242, 1247
(10th Cir. 2008). “A claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendable for the
misconduct alleged.’Igbal, 556 U.S. at 678. By its Motion, AGS does not challenge the
sufficiency of Plaintiff’'s factual allegations to state a negligence dbatninstead, raises
a legal challenge based on the doctrine of federal preemption. The legal sufficiency of a
complaint is properly decided under Ra(b)(6) and federal preemption is a legal issue
See Smith v. United Stat&61 F.3d 1090, 1098 (10th Cir. 2009) (Rule 12(b)@yprlett
v. Air Methods Corp 922F.3d 1053, 1061 (10th Cir. 2019) (preemption). “The party
claiming preemption bears the burden of showing with specificity that Congress intended
to preempt state law.Mount Olivet Cemetery Ass’n v. Salt Lake Cli§4 F.3d 480, 489
n.4 (10th Cir. 1998jciting Silkwood v. KerMcGee Corp 464 U.S. 238, 255 (1984 pee

Cook v. Rockwell Int'l Corp 618 F.3d 1127, 1143 (10th Cir. 2010).



Plaintiff's Allegations

The AmendedComplaint states that Plaintifan Oklahomaitizen) wasseverely
injured in ahighway accideninvolving a semitrder-tractor truckoperatecby Defendant
Robiet Leon Caazana (a Texadtizen) while employed by DefendaSalazar (a Texas
citizen), whose sole proprietorship was a licensed motor carrier, U.S. DOA354/08.
According to Plaintiff, “Carazanavas transporting freight brokered to Salazar by [AGS]
andAGS (a Kansas citizen) is a licensed freight broker, U.S. DOT2R&140 (MC No.
413830). SeeAm. Compl. [Doc. No33] 14, 8. “Prior to [AGS] brokering the load to
Salazar, the U.S. Department of Transportation assigned Sal&arditional’ rating as
a motor carrier due to serious violations, including hours of service violations, record
retention violations, and operating without required autdrild. Y 9.

Plaintiff asserts as his “Fourth Cause of Actiarclaimagainst AGS of “Negligent
Hiring of a Motor Carrier/Negligent Brokeririg Id. at 4 (ECF page numberingplaintiff
alleges thaAGS “is a freight broker whose enterprise involves selecting motor carriers as
an integral part of its business” and it “owed a duty to the motoring public to select a
competent motor carrier to haul the load Carrazana was transporting at the time of the
accident.” Id. 124-25. According to Plaintiff, AGSknew or should have known that
Salazar was an unsafe motor carrier, and that Salazar utilized incompetent, unsafe, and
careless drivers such as Carrazaraand Salazar regularly entrusted its vehicles to such
drivers.” Id. §26. Specifically, AGS “ngligently, recklessly, and/or intentionally ignored
Salazar’s repeated unlawful and unsafe conduct, including, not limited to- hours of

service violations and operating commercial motor vehicles unsafiely§27. Plaintiff
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claims that AGS’s “negligent hiring of Salazar by entrusting the freight to Salazar
constitutes gross negligence or amounts to the wanton and reckless disregard of the rights
and safety of Loyd, entitling him to both compensatory and exemplary damage%28.
Discussion
By its Motion, AGS raises a claim of “express preemption, which occurs when the
language of the federal statute reveals an express congressional intent to preempt state
law.” See Mount Olivet Cemetery Ass’'n v. Salt Lake, ity F.3d 480, 486 (10th Cir.
1998);see also US Airways, Inc. v. O’'Donné@R7 F.3d 1318, 1324.0th Cir. 200). The
parties’ arguments regarding this claimgaet thredegal issues:1) Whether Plaintiff's
negligent brokering clains preempted byhe ITTCA, 8§ 14501(b)2) Whethe the claim
is preempted bthe FAAAA, 8§ 14501(c)(1); and if so,)3Vhether the claim is saved from
preemption bya provision excepting state safety laws, 8 14501(c)(2).
A. ITTCA Preemption
As part of achange ifederal regulatory policy toward the transportation industry,
Congress passed statutbst deregulated trucking and prevengtdtes from imposing
their own regulations. As pertinent here, the ITTCA includes the following provision:
(b) Freight forwarders and brokers.--
(1) General rules- Subject to paragraph (2) of this subsection [regarding
Hawaii], no State or political subdivision thereof and no intrastate agency
... shall enact or enforce any law, rule, regulation, standard, or other
provision having the force and effect of law relating to intrastate rates,
Intrastate routes, or intrastate services of any freight forwarder or broker.

49 U.S.C. 814501(b)(1). AGS asserts that this provision protects it from state common

law claims that are based on its performance of services as a freight broker.
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According to the Supreme Court, “[t]he [preemption] question, at bottom, is one of
statutory intent, and we accordingly begin with the language employed by Congress and
the assumption that the ordinary meaning of that language accurately expresses the
legislative purpose.”Morales v. Trans World Airlines, Inc504 U.S. 374, 383 (1992)
(internal quotations omitted). By its terms, the ITTCA preemspelaws “relating to
intrastaterates intrastateroutes, ointrastateservicef any freight forwarder or broker.”

Id. (emphasis added)AGS’s preemption argumemegardingthis statutenecessarily
requires that the Court either disregard this language and extematérgtateservices of
a freight broker, or find that AGS was performingrastateservices when it brokedthe
freight shipment in this caseSeeReply Br. at 2-3.

Upon consideration, the Court finds that AG8ist argument is contrary tthe
Supreme Court’s teachingWhere as in this case, Congress has superseded stagp [law
by statutepurtask is to identify the domain expressly preempted. To do so, we first focus
on the statutory language, which necessarily contains the best evidence of Congress’
preemptive intent.”See Dan’s City Used Cars, Inc. v. Pelke§9 U.S. 251, 260 (2013)
(internal quotations omitted)Unlike other provisions of 49 U.S.C.18501 —a statute
regarding“Federal authority over intrastate transportatien’§14501(b)(1) expressly
limits its reach to “intrastate” rates, routes, and serviddse Court views tis limitation
as a statement of congressional intenpteemptstate laws relating only to intrastate

services of a broker under § 14501 (bX1).

3 Other parts of 14501are not so limited. For example, the provisagplicable tanotor
carriers of passengers preempttate laws relating to “scheduling of interstate or intrastate
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Turning to AGS'’s intrastate servicaggunent, the Court finds that it is unsupported
by the allegations of the Amended Complaint. Plaintiff has not included in his pleading
any factghat would identify the nature of AGS’s brokerage services as either intrastate or
interstate in nature. Plaintiff argues that they necessarily were interstate because the motor
carrier, Salazar (acting through Carra@anmvas transporting a freight shipmdrgtween
two states.SeePl.’s Resp. Br. at 2, 4. AGS urges the Court to focus on the brokerage
services themselves, and although not well articulated, AGS seems to argue that the
services were performed within the state where AGS was locaesReply Br. at 2.AGS
presents no authority fomg presumption orule that a brokés services are ladly
performed. According teertinentfacts shown by the Amended Compla{ahd not
disputed by any defenddnAGS and the motor carrier selected for the shipment, Salazar,
were located in different states, thus suggesting an interstate brokering transaction.

In short, the Court finds that AGS has failed to carry its burden to show that
Plaintiff's negligence claim against it is preempted by §8 14501 (b).
B. FAAAA Preemption

Congres&nacted the FAAAA to protect freight shipments from state regulations as
follows:

(c) Motor carriers of property.(1) General rule—- Except as provided in
paragraphs (2) and (3), a Statemay not enact or enforce a law, regulation,

transportation” and “the authority to provide intrastate or interstateecHauws transportation.”
See id§ 14501(a)(1)(A), (C).

4 Plaintiff admits tke fact of an interstate freight shipmeistnot shown by the Amended
Complaint, buthe contends the omission was inadvertent and could be cured by an amendment.
SeePl.’s Resp. Br. at 4 n.1.
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or other provision having the force and effect of law related to a price, route,

or service of any motor carrier. . or any motor private carrier, broker, or

freight forwarder with respect to the transportation of property.

(2) Matters not covered. — Paragraph (1) —

(A) shall not restrict the safety regulatory authority of a State with respect
to motor vehicles, the authority of a State to impose highway route
controls or limitations based on the size or weight of the motor vehicle or
the hazardous nature of the cargo, or the authority of a State to regulate
motor carriers with regard to minimum amounts of financial responsibility
relating to insurance requirements and self-insurance authorization.
49 U.S.C. 8§ 14501(c). Due arallel languagen the statutescourtsfollow caselaw
interpreting the Airline Deregulation AGADA), 49 U.S.C. 8.305(a)(1), to determine the
scope of the FAAAA.See Rowe v. N.H. Motor Trans. As$f52 U.S. 364370(2008)
Dan’s CityUsed Cars569 U.S. at 260.

Congress’ use of words “related to” a price, route, or service expresses a broad
preanptive purpose “and embraces state laws ‘having a connection with or reference to’
carrier [or broker]rates, routes, or services,” whether directly or indirectl$ée Dan’s
City Used Cars569 U.S. at 260 (quotinRowe 552 U.S. at 370 (internal quota
omitted)). “At the same time, the breadth of the words ‘related to’ does not mean the sky
is the limit.” Id. The Supreme Court has “cautioned tha#§01(c)(1) does not preempt
state laws affecting carrier prices, routes, and services in only a tenuous, remote, or
peripheral manner.’ld. at 261 (internal quotation omitted).

Federal district courts are sharply dividadhow to apply these guiding principles

to personal injury claims alleging negligence by brokers in selecting motor carriers for the



transportation of property. There is no question that a common law negligence claim
embodies a state law thaay be preempted under proper circumstan8se Northwest,
Inc. v. Ginsberg572 U.S. 273, 2882 (2014) (“[S]tate commalaw rules fall comfortably
within the language of the ADA premption provisiohbecause it applies to statéaw[s],

regulation[$, or other provision[s] having the foread effect of law,” and “[i]t is routine

to call commoraw rules'provisions.”) (quoting 49 U.S.C. § 41713(b)(1L) The difficulty

is “draw[ing] a line between laws that are significantly ‘related to’ rates, routes, or services,

even indirectly, and thus are preempted, and those that have ‘only a tenuous, remote, or

peripheral’ connection to rates, routes, or services, and thus are not preerSeedilts

v. Penske Logistics, LLLZ69 F.3d 637 643 (9th Cir. 2014) (citiRgwe 552 U.S. at 371).
Some district courts hav@mply refused tohold that personal injury claims are

preemptegdlargely relying on ADA casés justifysuch a rule Sege.g, Scott v. Milosevic

372 F. Supp. 3d 758, 769 (N.D. lowa 2019) (citigaras v. Trans World Airlines, Inc

160 F.3d 1259, 1266 (9th Cir. 1998) (en hai@ongress enacted the ADA to insulate the

airline industry from state economic regulation; “[i]t did not intend to immunize the airlines

from liability for personal injuries caused by their tortious confjyicHodges v. Delta

Airlines, Inc, 44 F.3d 334338 (5th Cir. 1995)(en baw) (“[N]either the ADA nor its

legislative history indicates that Congress intended to displace the application of state tort

5> No federal appellate court has yet decidésgiestion, but the issusay bepresented
in pending appeal See Creagan v. WMart Trans., LLG354 F. Supp. 3d 808 (N.D. Ohio 2018),
appealfiled, No. 193562 (6th Cir. Jun&2, 2019)Miller v. C.H. Robinsons Worldwide, In€ase
No. 3:17cv-00408MMD -WGC (D. Nev. Novl14, 2018),appeal filed No.19-15981 (9th Cir.
May 7, 2019).
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law to personal physical injury inflicted by aircraft operations, or that Congress even
considered such preemptitn (footnote omitted) This ruleis suppored by broad
statements of opiniothat, in enacting the ADA, “Congress did not intend to preempt
passengers’ run-of-the-mill personal injury claim€haras 160 F.3d at 1264.

In Charas the conclusion flowed frormarrowly construing théerm “service” of
an air carrier to encompass “such things as the frequency and scheduling of transportation”
but to excludepassenger services such as “the dispensing of food and drinks, flight
attendant assistance, or the liked. a 1265-667 Otheropinions reflect a more nuanced
approach, defininghe term“services” of air carriersbroadly to “include items such as
ticketing, boarding procedures, provision of food and drink, and baggage handling” but
concluding that “enforcement of tort remedies for personal physical injury ordinarily has

no ‘express reference’ to services as defiabdve. See Hodgesi4 F.3d at 339 (citing

® Someof thedistrict court decisions cited by Plaintifiere made by courtscated within
the Ninth Circuit and followCharasor a subsequent decisiobjlts. SeeNyswaner v. C.H.
Robinson Worldwide Inc353 F. Supp. 3d 892 (D. Ariz. 201%actory Mut. Ins. Co. vOne
Source Logistics, LLOCase No. LA CV186385 JAK, 2017 WL 2608867 (C.D. Cal. May
2017);Montes de Oca v. El Padas Angeles Limousine Express,.|Ji¢o. C\-14-9230 RSWL,
2015 WL 1250139 (C.D. Cal. Mardly, 2015). Plaintiff cites a caseutside the Ninth Circuit
Hentz v. Kimball Transinc., Case No. 6:18v-13270rl-31GJK, 2018 WL 5961732 (M.D. Fla.
Nov. 14, 2018), which concerned a different issue (complete preemption) but als€lties
andHodges Other district courts adopting this vidvave also followed ADA caselawr have
followed FAAAA cases citing ADA caselaw, without analysi&ee Owens. AnthonyNo. 2-11-
0033, 2011 WL 60564Q9 3 (M.D. Tenn. Dec6, 2011);Mann v.C.H. Robinson Worldwide, Inc
No. 7:16¢v-00102, 2017 WL 319416, *7-8 (W.D. Va. July27, 2017) Gilley v. C.H. Robinson
Worldwide, Inc, Civ. Action No. 1:1800536, 2019 WL 1410902, *5 (S.D. W.Va. Mai28,
2019).

” The Third Circuit hasndorsed “[t|hepproactespoused . . . i@haras” See Taj Mahal
Travd, Inc. v. Delta Airlines, Ing 164 F.3d 186, 194 (3d Cir. 1998).
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Morales 504 U.S. at 388). Many court opinions regarding the preemptive reach of the
ADA are influencedoy aprovision requiing ar carriers tomaintain insurance covage

for personal injury claims.See e.g, Hodges 44 F.3d at 338Taj Mahal Travel, Inc. v.

Delta Airlines, Inc, 164 F.3d 186, 194 (3d Cir. 1998ranche v. Airtran Airways, Ingc

342 F.3d 1248, 1258 (11th Cir. 2008ge also Bower v. Egyptair Airlines, C@31 F.3d

85, 95 (1st Cir. 2013 Scotf 372 F. Supp. 3d at 770. A similar provision exists under the
FAAAA for motor carriersand freight forwardersbut not brokers. See49 U.S.C.
§13906(a)(1), (b)()2), (c)(3). Thereforeunder the circumstances of this cdabe,Court

finds little guidance in these opinions, which address neither the “services” of brokers nor
Congress’ intentegarding brokers.

More persuasive to the Court are cases that focus on the langu&agé5fl(c)(1)
and the factual allegations afplaintiff's negligence claim. With few exceptioribie
conclusiongeached by district courtonductingan express pemption analysigare that
the “services’df afreightbroker involve arranging for a motor carrier to transpooperty
and that a stataw negligent brokering claim is directly “related to” the broker’'s

performance of this service with respect to the transportation of prdp8ege.g, Finley

8 The First, Second, FourthSeventh and Eleventh Circuits have adoptedHbdges
approach. SeeBower v. Egyptair Airlines Cp731 F.3d 85, 9495 (1st Cir. 2013) Air Transp.
Assn of Am., Inc. v. Cuom®20 F.3d 218, 223 (2d Cir. 2008mith v. Comair, In¢ 134 F.3d
254, 259 (4th Cir. 1998)fravel All Over the World, Inc. v. Kingdom of Saudi #iea 73 F.3d
1423, 1433 (7th Cir. 1996Branche v. Airtran Airwaysinc., 342 F.3d 1248, 1257 (11th Cir.
2003).

® See49 U.S.C. § 13102(2) (“broker” means a person “selling, providing, or arranging for,
transportation by motor carrier for compensatio§)13102(23) (“transportation” includes “a
motor vehicle . . . or equipment of any kind related to the movement of passengers oy’propert
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v. Dyer No. 3:18CV-78-DMB-JMV, 2018 WL 5284616 (N.D. MissOct.24, 2018)
(negligent hiring and entrustment claims against freight broker “derive from a broker’s
service’andso “are ‘related to’ such servicehdpreempted by 84501(c)(1)):° Creagan

v. WalMart Trans., LLG 354 F. Supp. 3d 808, 813 (N.D. Ohio 20Hppeal filed No. 19-

3562 (6th Cir. June 12, 2019) (“because the negligent hiring claim seeks to enforce a duty
of care related to how Kirsch (the broker) arranged for a motor carrier to transport the
shipment (the service), the claim falls squarely within the preempti@niagfc01(c)(1)]);

Miller v. C.H. Robinson Worldwide, InacCase No3:17cv-00508-MMDWGC, 2018 WL
5981840, *4 (D. Nev. Nov14, 2018) appeal filed No. 19-15981(9th Cir. May7, 2019)
(negligent brokering claim is preempted unde¥4801(c)(1) because imposing liability
“would have a significant impact on [freight broker’s] services as a broker;” the claim “sets
out to reshape the level of service a broker must provide in selecting a motor carrier to
transport property”);Krauss v. IRIS USA, IncCivil Action No.17-778, 2018 WL
2063839, 5 (E.D.Pa. May3, 2018)(negligent hiring allegations against freight broker
“go to the core of what it means to be a careful brokerthe claim is preempted by

§ 14501(c)(1))Volkova v. C.H. Robinson GdNo. 16 C 1883, 2018 WL 741441 (N.D. III.

Feb.7, 2018) (negligent hiring claim “directly implicates how [freight broker] performs its

and “services related to that movement, including arranging for, receiptergeli . . and
interchange of passengers and property”)

10 pPlaintiff relies orFinleyas supplementablighority in his favor due to the district court’s
treatment of the exception of18501(c)(2), discussedfra. SeePl.’s Notice [Doc. No. 49].
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central function of hiring motor carriers, which involves the transportation of property”
and is preempted by § 14501(c)(1)).

In this case, Plaintiff claimtbatAGS is liable for his injuries based on‘itegligent
hiring of Salazar” as the motor carrier for the freight shipment that Carrazana was hauling.
SeeAm. Compl. 928. Plaintiff specifically alleges AGSwas a freight brokerthat
“selecfed] motor carriers as an integral part of its busirietfsat it “owed a duty to the
motoring publicto swlect a competent motor carrier to haul the load Carrazana was
transporting at the time of the accidérand that it breached this duty by selecting an
unsafe motor carrier (Salazar) to transport the shipm@eeAm. Compl. 1R24-27 The
Court finds that Plaintiff’'s allegations directly relate to the services AGS provided as a
broker in the transportation of property. Thus, Plaintiff's claim is expressly preempted by
§ 14501(c)(1) of the FAAAA.
C. FAAAA'’s Safety Exception

A state law may be saved from preemptioit fhlls within an exception provided
by §14501(c)(2), quotethfra. As pertinent here, this exception protects a stasafety
regulatory authority . . with respect to motor vehiclgs49 U.S.C. 814501(c)(2). Plaintiff
argues that this provision should be read broadly to encompass a negligent brokering claim
where, as here, it would serve to protect the motoring public from unsafe motor carriers.

Plaintiff's position has some support among district courts that have considered the
safety exception of 84501(c)(2), but mosif these courts havemply made a conclusory
finding without statutory analysis, such &he negligence issues presented here involve

highway safety.”"See Owen2011 WL 6056409 at 4ge also Morale2015 WL 9274068
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at *3 (“agree[ing] withOwensthat negligence claims like the ones here are part of the
states’ safety regulatory authorijyMann 2017 WL 3191516 at 7 (even if negligent hiring
claim “had a sufficient impact on the price, route, or service of a broker to satisfy
Paragraplfl), it would not be preempted because it would fall within the general ‘safety
regulatory’ exception oParagraph 2(A)")Gilley, 2019 WL 1410902 at *Gsame). Some
courts reaching an opposite conclusion halge givercursory treatment to the issuSee
Volkova 2018 WL 741441 at *4fipding plaintiff’'s reliance on 8.4501(c)(2)was not
persuasive anduoting the provision with emphasis on “safetgulatory authority of a
State with respect tanotor vehicley; Creagan 354 F. Supp. 3d at 814 (concluding
negligent hiring claim “is not within the safety regulatanthorityof the state” because it
“seeks to impose a duty on the service of the broker rather than regulate motor vehicles”).
Even district courtdecisions thatdo articulate an analysifhiave reached different
conclusions. Compare Miller 2018 WL 5981840 a#-5, with Finley, 2018 WL5284616

at*6.

A number exceptionare listed in 8§14501(c), aftethe preemption provisionf
subsection (c)(1)that describe matters reserved for state authoriBubsection (c)(3)
speaks tdstate standard transportation practices,” suama@srmcargo liability rules and
bills of lading, “with respect to the intrastate transportation of property by motor carriers”
if they meet certain requirements, includibging “no more burdensome than” federal
regulations covering the same subject mattet‘only appl[ying] to a carrier upon request
of such carrief Seel5 U.S.C. 814501(c)(3)(B).Subsection (¢R) enumerates particular

matters, stating categorically thaubsection(c)(1) “does not apply to the intrastate
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transportation of household goods” or state laws “relating to the price-bfréomotor
vehicle transportation by a tow truck.3ee49 U.S.C. 814501(c)(2)(B) and (C). The
provision at issue in this case appearssubsection(c)(2)(A), which declares that
subsection(c)(1) “shall not restrict .. the authority of the State” in three areas: safety
regulatiors with respect to motarehicles highway route controls or limitations based on
the size or weight of the motor vehicle or hazardous nature of the cargo; and motor carrier
regulations regardingiinimum amounts of financial responsibility relating to insurance.
Thus, Congress pra¥es in § 14501 (ca set ofcarefully drafted exceptions to the broad
preemptive sweep of subsection (c)(1).

In contrasto specific exception®laintiff proposes that “safety regulatory authority
of a State with respect to motor vehicles” shouldoenpass negligent brokering claim
like his, thatmplicates highwagafety Inthe Court’s view, Plaintiff’'s proposal is contrary
to Congress’ intent in providing specific exceptions to federal preemsiugn a broad
reading would allow the exception to swallow the roflgoreemption related to brokers’
services.

Congress expressly limited the exception by specifying that protected safety
regulations are ones “with respect to motor vehicles.& phirase “with respect teignals
that an exemt regulation musiconcernmotor vehicles, and narrows tlseopeof the
exception See Dan’s CityJsed Cars569 U.Sat261 FAAAA limited the paralleADA

%L

preemption provision by adty “with respect to transportation of property™The term
‘motor vehiclé mears a vehicle, machine, tractor, trailer, or semitrailer propelledawa

by mechanical power and used on a highway in transportatian” See49 U.S.C.
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§ 13102(16). Assuming thal common law negligence claim can be considered a safety
regulation with respect to motor vehicles)egligent hiring or brokering claimevenone
allegng that a broker unreasonably selecéadunsafe motor carrier only indirectly
concerns the safety of the motor vehicles owned or operated by the motor carrier.

In reaching this conclusiothe Court is mindful of the Supreme Court’s teaching
in City of Columbus v. Ours Garage and Wrecker Service, 336. U.S. 424, 44(2002)
that “[a] congressional decisida enact both a general policy that furthers a particular goal
[of deregulation]and a specific exception that might tend against that goal does not
invariably call for the narrowest possible construction of the exceptiorOurs Garage
the Supreme Court addressed the safety exception 18581(c)(2)(A) in a different
context;the questiorpresented was whethéhe exception preservddcal as well state
safetyregulations. The Courtfoundthat the expressed intent of the exception is “that
preemption rule of 84501(c)(1) ‘not restrict’ thexisting'safety regulatory authority of a
State” and that it “seeks to save from preemption state power in a field which the States
have traditionally occupied.ld. at 438 (emphasis in original) (internal quotation omitted).
In finding that the exception covered local regulations,3bpreme Court observed that
the field of safety is one “where States have traditionally allowed localities to address local
concerns,” and reasoned as follows:

Congresstlear purpose in 8 14501(c)(2)(A) is to ensure that its preemption

of Stateseconomic authority over motor carriers of property, § 14501(c)(1),

“not restrict” the preexisting and traditional state police power cafetys
That power typically includes the choice to delegate the State's “safety
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regulatory authority” to localitiesForcing a State to refrain from doing so
would effectively “restrict” that very authority.

Id. at 43940.

Following Ours Garage districtcourts have disagreed on whether a common law
negligence claim falls within a state’s traditional police power over safege Finley
2018 WL 5284616 at *6 (common law liability is traditional exercise of police power);
Miller, 2018 WL 5981840 at *4 (private action does not enforce state police poives).
Courtis willing to assuméhata statelaw tort claimimposinga common law duty on a
freight broker might be viewed as an exercise of a stptdise power andunder proper
circumstancesa negigent brokering claim might be viewed as safety regulation. The
Courtfinds, however, that reading the safety exception¢tdea negligence clairhke
the one asserted heralleging that AGSoverlookedSalazais “conditional” rating as a
motor carrieand selected an unsafe motor carrier tisad incompetent aareless drivers
andentrusted its vehicles to such drivdseeAm. Compl. 119, 2426) —would be an
unwarranted eension otthe exception to encompassafetyregulation concerning motor
carriers rather than one concernmmgtor vehicles

For these reasons, the Court concludes that Plaintiff's negligent brokering claim
against AGS is not saved frofederalpreemption by the safety regulatory exception of
§ 14501(c)(2)(A).

IT IS THEREFORE ORDERED thabefendantAG Source, Inc.’s Motion to

Dismiss Plaintiff's Amended Complaint [Doc. No. 44]|GRANTED. The action against
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DefendantAG Source, Inc.is dismissed, andhé caseshall proceed against only
Defendants Raul Salazar d/b/a RAS Trucking and Robiet Leon Carrazana.

IT IS SO ORDERED this 20day of September, 2019.

Wl Q. Vi

TIMOTHY D. DeGIUSTI
Chief United States District Judge
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