Stuart et al v. Custer City City of et al Doc. 17

INTHE UNITED STATESDISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

CARMEN STUART, as an elected )
official, and as an individual, )
)
Plaintiff, )
VS. ) NO. CIV-18-471-HE
)
CITY OF CUSTER CITY, )
A municipal corporationet al, )
)
Defendants. )
ORDER

Plaintiff Carmen Stuart sued the Town of Custer Citlpng withFred Adam, the
town mayor and a trustee, ablicki UrbanczykandClay Hoopeytwo other towrrustees.
She asserts claims under 42 U.S.C. § 1983 for violations of her First Amendment and
Fourteenth Amendment rights. She also assamus claims underOklahomalaw.
Defendants have filed a partial motion tondisspursuant to Fed.R.Civ.P. 12(b)(6).

When considering whetherdaim should be dismissed under Rule 12(b)(6), the
court accepts all welbleaded factual allegations as true and views them in the light most

favorable to the plaintiff as the nonmoving partS.E.C. v.Shields 744 F.3d 633, 640

(10th Cir. 2014). All that is required is “a short and plain statement of the claim showing
that the pleader is entitled to relief.” Fed.R.Civ.P. 8(a)(2). The complaint must, though,
contain “enough facts to state a claim to relief that is plausible on its face” and “raise a

right to relief above the speculative level.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544,

! Defendants point out in their motion that the municipality is incorrectly named in the
caption of the complaint as it is the Town of Custer City, rather than the City of Custer Cit
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570, 555 (2007). “A claim has facial plausibility when the plaintiff pleads factual content
thatallows the court to draw the reasonable inference that the defendant is liable for the

misconduct alleged.””Shields 744 F.3d at 640 (quoting Ashcroft v. Igbal, 556 U.S. 662,

678 (2009)).
Background

Plaintiff alleges in the complaint thahe isthe elected town clerk/treasurer of the
of Town of Custer Cityand is assigned additional duties pursuant to city ordingn&és
alleges thaton February 9, 2018, Mayor Adarnsalled an emergency meeting before a
regularly scheduled Board of Trustees meetiAgthat meetingplaintiff claims one of the
town trustees presemtder with a signed letter dated February 5, 2018, which removed
her from her elected position as town clerk/treasurer. She alleges that after she obtained a
restraining ordef the town attorney provided her with a letter “stating that she was being
suspended for oppression in office and willful neglect of duty, dealing only with the
positions which are not, by statute, part of the positions of Town Clerk/Treasrec.”

#1, p. 5984 Plaintiff alleges the trustees then “held a ‘due process’ hearing on March 19,

2 Plaintiff assers thatthese extra duties essentially consist of her funictipas Custer
City’s utilities clerk.SeeDoc. #1, p. 7,118. In the complaint and in the briefs the parties refer
interchangeably tdhese additionalduties as‘assigned duties,” norelected duties™or as the
position of‘utilities clerk.” The court will refer to the dutiewhich plaintiff performed pursuant
to town ordinance as “other duties” aheposition of “utilities clerk.”

3 Plaintiff pleadsthat the injunction precluded defendants from “oasimg Plaintiff from
her duties.” Doc. #1, p.10, Y 43 She provides a case number for the state court action but no
other information about that lawsuit.

4 Page references to briefs and exhibits are to the CM/ECF document and page number.
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2018.” Id., 9. While the hearingurportedly was to allow her to “creggxamine
witnesses,” plaintiff asserts that the “trustees presented no witnesses and no evidence, other
than their statement of the reason for the hearind. 110. Allegedly when shasked
about evidence at the hearing, the town attoretgrenced the February 5, 2018, letter, as
the reasonsvhy the town terminateglaintiff from her position as utilities clefk The
reasons stated for the trustees’ action in the February 5, 2018, letter are listed in the
complaint. They include: “Bad mouthed the Mayor and members of the Board of Trustees
in public social media, on the telephone, and in person in violation of the Oklahoma code
of conduct expected of public officialsld., p. 4, 1 5(k).

Plaintiff alleges that shgostedwo comments on her personal Facebook page. One
did not mention the trustees and the other was a response to a comment from a citizen. |It,
she alleges, consisted of a statement that three unnamed trustees were “putting up obstacles
against her performance of her job, both as elected City Clerk/Treasurer, and as Ultilities
Clerk.” 1d., p. 7, 1 18Plaintiff alleges that she “engaged in protected speech when, as a
citizen, she posted on social media concerns about the operation of the City of Custer City.”

Id., p. 8, { 26. She also alleges that Custer City “discouraged employees from publicly

® Plaintiff alleges that the second letter she receivech the Town attorney stated that she
was being “suspendgdbut she also refers in the complaint to her termination. Aesalt, it is
unclear whether she was terminated or is currently only suspdnoiachernon-electedduties.
The dfector status of the restraining order issued by the state court also is unclear.

® Although not pertinent to the partial motion to dismidajniff also dlegesthat she
engaged in protected speech when she question@&bé#nd of Trustees regarding their decision
to go into an executive sessi@pparently to discuss appointirige mayor. Se®oc. #1, pp. 6,
8, 1112, 15, 27.
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disaussing any mattehat would cast the municipality inreegative light.” Id., p. 9, T 31.
Plaintiff asserts six claims against the defendants.

Counts 1 and 2 are asserted under § Eafiinstdefendants Urbanczyk, Hooper
and Adams in their individual capacities. In count 1 plaintiff alleges the defendants
retaliated against her in violation of her First Amendment rights when they attempted to
remove her from her elected position and removed her other duties because she had
engaged in protected spe€chin count 2 plaintiff alleges the defendants violated her
Fourteenth Amendment rights when they attempted to remove her from her elected position
and removed her other duties without providing her with procedural due pfocess.

Count 3 is assertegnder § 1983 against Custer City pursuanvitmell v. New

York City Dept of Soc Sens., 436 U.S. 658 (1978)In Count 3plaintiff alleges that the

town’s “policy or custom enabled its Board of Trustees to act with deliberate indifference

" Defendants challenge plaintiff's assertion that they attempted to discharge her from he
elected position, relying on the minutes of Buard of Trustees’ meeting held on February 9,
2018. The court disagrees with defendants’ assertion that the meetioges are a document
which can be considered by the court when ruling on the motion to dismiss. The minutes are
neither a document which was incorporated by reference in the complaint nor one which can be
considered central to it. However, the content of the minatest critical to the resolution of
defendants’ motion.

8 Plaintiff refers to her right to equal protection both in her complaint and in her response
to defendants’ motion to dismiss. EDqc. ros. 1, pp. 11,12144,54; 14, p. 6. However, she
fails to allegeany facts demonstrating that she was treated differemtynfothers who were
similarly situated. SeeGrissomv. Roberts9® F.3d 152 (10th Cir. 20B). This claim will be
dismissed. She also referen her response to defendants’ motion to disntiss denial of
substantive due process, stating that a public employee with a property interest in continued
employment has a substantive due process right not to be terminated for arbitrary and capricious
reasons.Doc. #14, p. @n addition to the lack of sufficient factual allegations to support such a
claim, the court’s conclusion that plaintiff lacks a property interest with reé¢pdeer position as
utilities clerk precludes plaintiff from successfully plegdansubstantive due process clai®ee
DeFriesv. Town of Washington, 875 F.Supp. 756, 764 (W.D.Okla.)1995
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to plaintiff’'s constitutional rights to free speech and due process and equal protelctipn.”
p. 12,9 54.

Count 4 isasserted againgdefendantsUrbanczyk, Hooper and Adamsoth
individually and in their official capacities as members of the Custer Boigrd of
Trustees. Plaintiff allegethat by impedingher ability to perfornthe duties of both her
elected position and those additional duties “given to her by City Ordinances,” defendants
“interfered with Plaintiff’s right to enjoyment of the gains of her own industdy,”p. 13,

1 57, in violation of Okla. Const. art. 2, 82. She alleges that by voting to remove her from
her elected position and “terminate Plaintiff’'s employment with the Cg¢. #1, p. 13,

158, defendantdeprived her of due processviolation of Okla. Const. art. 2, 8 7. And
finally, plaintiff alleges that defendants retaliated against her for speaking out about matters
of public concern, violating her free speech rights guarartg€kla. Const. art. 2, § 22.

In count5, asserted against all defendants, plaintiff alleges defendants reduced her
salary during her term of office when they removed her additional duties, violating Okla.
Const art. 23, 8 10. That section of the Oklahoma Constitution provides in pertinent part
that “in nocase shall the salary or emoluments of any public official be changed after his
election or appointment, or during his term of office, unless by operation of law enacted
prior to such election or appointmentd.

Finally, in count6 plaintiff assertsthat defendantviolated Oklahoma’s Open
Meeting Act by holding an emergency meeting and failing to include in the minutes of the

meeting the reasons for declaring an emergency.



Plaintiff seeks damages, attorney’s fees, plus declaratory and injunctive relief with
respect to her Open Meeting Act claiDefendants seek to dismiss all but plaintiff's 81983
First Amendment claims and her Open Meeting Act claim.

Analysis
Due Process

Initially defendants move to dismiss plaintiff's 8 1983 due process claims asserted
in counts2 and 3. In these counts plaintiff asserts defendantlated her rights to
proceduraldue process by “illegally attempting to remove her from office and removing
duties specifically bestowed upon the City Clerk/City Treasurer by ordinanceuivith
providing Plaintiff adequate due process and failing to follow the City’s established
ordinances and state law.Doc. 14, p. 5.

To evaluate plaintiff’'s due proceskim the court undertakes a tgtep inquiry. It

LN 11

first determines whether the defendants’ “actions deprived plaintiff[] of a constitutionally

protected property interestPaterv. City of Casper646F.3d 1290, 1293 (10 Cir. 2011).

If plaintiff satsfies thatrequirementthe court then considers whether she afésrded the
appropriate level of procesdd. Defendants argue that plaintiff cannot make it past the
first hurdle—that she did not have a protected property int@énelsér position asitilities

clerk. The court agrees.

% To the extent plaintiff relies on defendarasserted failuréo comply with state law for
her 81983 due process clairhprocedural protectionén state statutes, regulations, and policies
...are insufficient to create property interests protected by the Fourteenthdimeat.” Simmons
v. Uintah Health Care Special SeDist., 364Fed. Appx 507, 515-16 (10 Cir. 2010).
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A property interest in the employment context ia fegitimate expectation in

continued employment. Hessev. Town of Jackson, 541 F.3d 1240, 124Bth Cir.

2008) (quotindLighton v. Univ. of Utah, 209 F.3d 1213, 122DthCir. 2000)) State law

determines whether such a property interest exists.“State law sources for property
interest can include statutes, municipal charters or ordinances, and express or implied

contracts.” Schulzv. City of Longmant, 465 F.3d 433, 444 (1@ Cir. 2006) (quoting

Kingsford v. Salt Lake City Sch. Dist., 247 F.3d 1123, 1128 (10th Cir.2001)).

Custer City is governed by the *“statutory town board of trustees form of
government.” 1Dkla. Stat. § 12101. Under Oklahoma law, a governing town board of
trustees may remove, demote, suspend or layoff an employee “solely for the good for the
service.” 110kla. State. § 1214. Courts have repeatedly concluded that this standard is
insufficient to create a constitutionally protected property interest and “creates essentially

an ‘at will' relationship between a town and its employee®eFriesv. Town of

Washington, 875 F.Supp. 756, 762 (W.D.Okla. 1998¢Walker v. Town of Hennessgy

951 F.Supp.2d 1263,269(W.D.Okla. 2013);seegenerallyParkerv. Town of Chelsea

275 Fed.Appx. 769, 771 (10th Cir.2008) (dicta) (“The district court properly concluded
that Mr. Parker was an -atill employee who, according to Oklahoma law, could be
terminated ‘solely for the good of the service,” Okla. Stat. tit. 11,814 and therefore
could not have a protected property interest in continued employmeint 8gher words,

“no cause needs to be shown for proper terminatidgfoingwoldv. Town of Stratford

2013 WL 775355, at *1 (W.D.Okl&eh 28,2013).



The parties appedn agreehat Custer City employees arevatl employees. The
iIssue is the characterization of plaintiff's positemutilites clerk whether irthat role she
was considered to be an elected official or a Custer City employee.

Relying on two ordinances in Custer City’s municipal code, plaintiff conteads
other duties were “made part of the City Clerk/City Treasurer position by city ordinance.”
10 Doc. #14, p. 6.0ne ordinanc@rovides that “[tlhe Town ClerRreasuresshall have
such other powers, duties and functions as i@yprescribed by law or Ordinance,
including duties not related to his or her position as Town Elegksurer. Salary for such
duties shall be fixed by OrdinanceChater 1, Article 3, 8 226 (Doc #141, p. 5). The
other, in the public utilities chapter in the municipal code, provides[diaty reference
to the Town Clat-Treasurer shall mean the PublVorks Authority Secretary which the
parties refer to as thdilities clerk. ChapteR0, Articlel, § 201(3) (Doc #142, p. 1)
Plaintiff argues that the additional duties “have clearly been made part of the position of
Town Clerk/Treasurer by ordinance and not just assigned by the Board of Tru&iees.”

#14, p. 3. However,plaintiff misreads theordinance While it provides that the town

101t is “entirely appropriate” for the court to take judicial notice of the provisions of the
town ordinances.Zimanra v. Alamo RenA-Car, Inc, 111 F.3d1495, 1504 (1th Cir. 1997);
accordBoyz Sanitation Serv., Inc. v. City of Rawlins, 889 F.3d 1189, 1196 rtB(t02018)
(“ Federal Rule of Evidence 201 authorizes federal courts to take judicial notice of adj@icativ
facts, including provisions in municipal ordinances, at any stage of the proceedings.”).

11 plaintiff does not argue that the ordinances otherwise create a property interest, such
as by granting or guaranteeing a right to continued employm&eeBishopv. Wood 426 U.S.
341, 344-45 (1976).




clerk/treasurer may be assigned duties unrelated to her elected pSsitioloes not
provide that, with respect to those duties, the individual ceases to be a towgesmplee
ordinance’s reference ta provision of the Oklahoma Municipal Codepports this
conclusion. The Municipal Codpecifies that “[the person who serves as town clexky

be employed by the towto perform duties not related kos position as town clerk11

Okla. Stat. 8§ 12109(5)(emphasis addedy. In other words, insofar as she was the utilities
clerk, plaintiff was an employee of the town of Custer City. As such she wasnalh at
employee with respect to that position and has faileallégeshe had a constitutionally
protected property interest. Her procedural due process claim therefore fails. Count 2 and
the due process claim asserted against the Town of Custer City under § 1983 in count 3
will be dismissed.
Bosh claims

In Count 4 plaintiff asserthreedifferent violations of the Oklahoma Constitution
against the Town antheindividual defendants. She allegbsyinterfered with her “right
to enjoyment of the gains @ier] own industry” in violation ofOkla. Const. art. 2, 82,
deprived her of due process in violation of Okla. Const. art. 2, 8 7, and infringed her free

speech rights in violation of Okla. Const. art. 2, § 22.

12The duties of the town clerk and treasurer arefaeth in 11 Okla. Stat. 88 1209; 12
110. The duties of utility clerk, set forth in Custer City’s municipal code, Chapter tafle Ar,
clearly are “unrelated” to plaintiff's responsibilities as town clerk/treasure

13 A similar provision is found in 11 Okla. Stat.-120(3) with respect to the position of
town treasurer.



In Boshv. Cherokee Cnty. Bldg. Auth305P.3d 994 Qkla. 2013) the Oklahoma

Supreme Court recognized a private right of action against a governmental entity for
excessive force based on Art. 2, 8 30 of the Oklahoma Constitution, notwithstanding the
limitations of the Governmental Tort Claims Ackince therthe Oklahoma courts have
struggled withthe issue of whether private rigldf action should be recognized father

constitutional violations. The Oklahoma Supreme Court declinedPierryv. City of

Norman 341 P.3d 689 (Okla. 2014) to extend the scopétoholding in Bosh!* The
Oklahoma Court of Civil Appeals has, thouglubsequentlgoncluded thaBoshis not

limited to its facts and specific holdinds.g. Deal v. Brooks, 389 P.3d 375 (Okla.Civ.App.

2016); GJAv. Okla. Dept. of Humaiservs., 347.3d 310 (Okla. Civ.App. 2015peal

recognized a due process claim under Okla. Const. art. 2, 8 7. It was approved for
publication by the Oklahoma Supreme Court awiad therby accorded precedential value.
See?0 Okla.Stat. § 30.50kla. S.Ct. Rule 200(d)(2). However, Deahvolved extreme
circumstances, the murder of a child placed in the custody of her biological father.

This court has repeatedly concluded tBashshould be narrowly interpreted and

generally applied only to excessive force claiifise e.g.MothershedBey v. City of

Oklahoma City 2017 WL 2455160, at *3 (W.D.Okla. June 6, 2017) (cititedger v.

Kramer, 2013 WL 5873348, at *3 (W.D.Okla. Oct. 300138). Federal courts are, in

14 The court held irPerry that aBosh*“claim for excessive force, as applied to police
officers and other law enforcement personnel, may not be brought against a municipality when
cause of action under tj®klahoma Governmental Tort Claims Ads]available.” Perry, 341
P.3d at 689.
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general, reluctant to expand state law in the absence of clear guidance from the state’s

highest court> Schrockv. Wyeth Inc, 727 F.3d1273 1284 (10th Cir. 2013). There is

none suggesting the Oklahoma courts would recognize the private rights of action plaintiff
Is asserting in the circumstances alleged helaintiffs’ claims in count 4 based on alleged
violations of the Oklahoma Constitution will be dismissed.

Salary Reduction

In Count 5 plaintiffclaimsdefendants violate@kla. Const. art. 23, § 10 when they
terminated her utility clerk duties. That provision of Oklahoma’s constitution precludes
any change in the salaryr @moluments of any public official after her election or
appointment or during her term dfige. Plaintiff alleges in the complaint that her utilities
clerk duties are provided by ordinance and are included in the duties of her elected position
of town clerk/treasurer. She also alleges thelirioluments of office include the profit or
perqusites of the office” and that the additional duties assigned by ordinance are “part of
the profit or perquisites of the offi¢ceDoc. #1, p. 14, 1 63, 64. Defendants’ reduction of
her pay during her term of office, plaintiff asserts, violated Oklahoma’s Constitution.

Defendantsargue that this provision of Oklahoma’s constitution has limited

applicability. CitingBd. & Comm’rsv. Hart 119P.132, 133 (Okla. 1911), they contend

it pertains to elected official or those appointed for a fixed term. The court has previously

15 Some guidanceegardingBoslhs reachmay soon be provided as a federal district judge
and a magistratgudge in the Northern District of Oklahoma have certified questions to the
Oklahoma Supreme Court regarding whethé&ashclaim exists under Okla. Const. art.2, 88 7
9 for denial of medical care to an inmate. S&=apelv. Ottawa Cnty. Bd of Comm;r2018WL
3521180, at * 3 (N.D.Okla. July 20, 2018).
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concluded that, with respect to her position as utilities ciaintiff was an “at will” town
employee not a public official with a term of office. Therefore, based on the plain
language of the constitutional provision, plaintiff is not entitled to its protecRtantiff's
attempt to state a claionderOkla. Const. art. 23, § 10 based on the reduction of her salary
after the termination of her duties as utilities clerk féils.

Accordingly, defendants’ motion to dismiss [Doc. #13BRANTED. Count2 (8§
1983 claim against the individual defendants), plaintiff's due process claim in count 3
against the town of Custer City, counBbghclaims) and count 5 (salary reduction claim)
are dismissed. To the extent plaintiff has attempted to allege equal protection and
substantive due process claims they, too, are dismissed for failure to state d_elavwe.
to amend will not be granted as amendment would be futile. The claims that remain for
resoldion consist of plaintiff's First Amendment claims asserted against the individual
defendants and th&own of Custer City in counts 1 and 3 and her clédiased on
Oklahoma’s Open Meeting Act in count 6.

IT 1SSO ORDERED

Dated this 22ndiay ofOctober, D18.

OE HEATON
HIZF U.S. DISTRICT JUDGE

16 The Oklahoma Attorney General Opinion 26D relied upon by plaintifloes not
support her position.
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