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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

MATTHEW BYNUM, et al, )
Plaintiffs, ))
V. ; Case No. CIV-18-540-D
STATE FARM FIRE AND CASUALTY )) (District Court of Beckham County
COMPANY, et al, ) Oklahoma, Case N&J2018-65)
Defendants. : )
ORDER

Before the Court is Plaintiffgviotion for Remand [Doc. No7], filed pursuant to
28 U.S.C. 81447(c), contestg the jurisdictionabasis ofDefendantsremoval of this
diversity casefrom state court. Specifically, Plaintiffs challenge theallegations of
fraudulent joinder in the Notice of Removal filed by Defendant State Farm Fire and
Casualty Company“State Farrf) regarding Plaintiffsaction against Defendant Billy
Best who has the sameitizenshipas Plaintiffs State Farmhastimely opposed the

Motion, which is fully briefed and at issde.

1 Echoing State Farm’s fraudulent joinder argumemts,Best hasnoved for dismissal
SeeDef. Bests Mot. Dismiss [Doc. No. 5]. Howevef, Mr. Bestwas fraudulently joined and is
disregarded as a partiren the Court has no jurisdiction to resolve the merits of Plardiffims
against him, and he must be dismissed without prejudi®ee Albert v. Smith’s Food & Drug
Ctrs., Inc., 356 F.3d 1242, 1249 (10th Cir. 2004¢e also Brereton v. Bountiful City Carg34
F.3d 1213, 12148 (10th Cir. 2006) (if district court lacks jurisdiction, it is incapable of reachin
a disposition on the merits, and dismissal must be without prejudie@ther fedeal courtsmust
decidejurisdiction as a threshold matteiSee Steel Co. v. Citizens for a Better Erb28 U.S. 83,
94 95 (1998). Thus, Plaintiffs’ Motion must be resolved first.
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Factual and Procedural Background

This case concerri¥aintiffs’ insuredoss froma May 16 2017 tornado inElk City,
Oklahoma undera homeowner’s insurance policy issued by State Faymong other
things, Plaintifs claim thatState Farnfailed to pay the full amount due under the policy
and breached its duty of good faith and fair dealing. PlansiffedState Farmn the
District Court ofBeckham County, Oklahoman May 7 2018. Theirstate courpetition
also includes tortaction against Mr. Bestnaemployee of State Fara)egingin full that
“on one or more occasionfhe] unlawfully trespassed upon Plaintiffs’ properggined
access to and entered Plaintiffs’ home without their permission, and invaded Plaintiffs’
privacy for nefarious reasons.” SeePet. [Doc. Nol-1], 116. State Farm timely
removed the case to federal court on June 1, 2018.

By its Notice of RemovalState Farmnvokes federakubject matter jurisdiction
under 28 U.S.C. 8332(a)pased on allegations that Plairgififaudulently joinedMr. Best
in an attempt to defeat diversity of citizenshibpecifically, State Farm asserts that
Plaintiffs’ petition fails to state espasslaim against Mr. Best under Oklahoma Jamd
that Plaintiffs “are unable to state a cause of action against him,” (Not. Remd&)l, 1
because they: ZTail to pleadany damages caused the allegedrespasswhich isfatal
to their tort claim (id. 1119-20); 2)provide irsufficient factual allegationsto state a
plausible trespass claionderfederal pleading standardgl. 121, 2324); and 3 allege
conductby Mr. Best acting withirthe scope of his employmemthich would, if anything,

create vicarious liability of State Farm, not personal tort liability of its agerff ).



Plaintiffsassert in theiMotion that State Farm is wrorand that thg have“‘causes
of action against Best for: (1) trespass, andiri2asion oftheir privacy.” SeeMot.
Remand aR. Plaintiffs point out that their pleading was filed in state court, where it was
required to satisfy only the notice pleading standard of Okla. Stat. tit20®& Further,
Plaintiffs provide additional fact® support their tort claimshroughthe Affidavit of
Matthew Bynum [Doc. Nol7]. Plaintiffscontend Mr. Besivas not performing claim
adjustment duties for State Farm when he “unlawfully entered their home and was caught
red-handed inside the house by Matthew BynunSeeMot. Remand at 2.

As summarized in Plaintiffs’ brief, the additional facts are as follows:

As Mr. Bynum explains, he went by his home to check on things.
There were nappointments scheduled with Best or any other representative
of State Farm. The priorcourse of conduct, for all clakmelated activities,
was that State Farm would make gwpointment days in advanceThere
was no ongoing claims activity thaecessitate@est visiting the property,
and there had been no discussions of sué&ts. Mr. Bynumapproached his
home, he saw milling around inside the garage of his home near the entry to
the laundry room and kitchen.Mr. Bynum stopped in the street and
watched Best for éew seconds before Best realized he was thevéhen
he was caught, Best looked startlex see the homeowner.He was
flustered, and his behavior indicated he knew he shouténthere. Best
crafted his story on the spot, claiming that he was checking to make sure the
Bynums’ appliances and cabinets were still in place inside the hoBs¢h
men knewthe story made no sense because the cabinets had not been part of
the claim and theortion of the claim for damaged appliances hadaaly
been paid. When Best's story fell apart, he hurried away without asking to
finish whatever he was there forSeveraldays later, Best had a different
story, denying that he even entered the garagelamding that he was there
just in case someone had broken iQf course, Mr. Bynunknew that was
not true because he had seen Best inside the garage near the laundry
room/kitchen door, and Best had initially told him he was checking on
appliances andabinets, which could only be done from inside hioene.

To the Bynums’ knowledgeBest had no State Farm business on their
property or inside their home, and he gdlagical and inconsistent stories



about why he was there, leading them to reasoraigve he was there for
his own nefarious purposes.

Id. at 34. Mr. Bynum also states in his Affidavit that MBest became angry when
Mr. Bynum disclosed MrBest's conduct in a letter to State Farm seerVibyBest's
supervisoywhich suggestthat Mr.Best’s entry into the home was not authorized by State
Farm SeeBynum Aff. { 10.

Based on these factual allegations, Plaintfiatendthey can prove the elements
of invasion of privacy (intrusion upon seclusion) and trespass, including damadesy
ask the Court both to remand the case to state court, and award them attorney fees and costs
incurred due tothe improper removal. Plaintiffsssertthat an award of fees under
81447(c) is appropriate because “State Farm lacked an objectively reasonable basis for
removing this matter.” SeeMot. Remand at 17 (citinglartin v. Franklin Capital Corp,
546 U.S. 132, 141 (2005)).

Standard of Decision

Subject matter jurisdiction over this case turns on the doctrine of fraudulent joinder.
“To establish fraudulent joinder, the removing party must demonstrate eitheaictua)
fraud in the pleading of jurisdictional facts, ori2ability of the plaintiff to establish a
cause of action against the roiverse party in state court.”"Dutcher v. Mathesqn/33
F.3d 980, 988 (10th Cir. 2013) (internal quotation omitted). State Fedies solely on
the second basis.As the removing party, State Farm madablishfederal jurisdiction

SeeMcPhail v. Deere & Cq 529 F.3d 947, 955 (10th Cir. 2008).



“The defendant seeking removal bears a heavy burden of proving fraudulent joinder,
and all factual and legal issues must be resolved in favor of the plainfiftitcher, 733
F.3d at 988 (internal quotation omitted). Under the circumstances of thiStaee;arm
must show‘there is no possibility thdPlaintiffs] would be able to establish a cause of
action againsfMr. Besf in state court See Montano v. Allstate Indemo. 99-2225,
2000 WL 525592, *1 (10th Cir. April4, 2000) (unpublishedfinternal quotation
omitted)? The nonliability ofa defendant alleged to be fraudulently joined must be
“established with complete certainty.See $noot v. Chicago, Rock Island & Pac. R.R.
Co., 378 F.2d 879, 882 (10th Cir. 196 Dpdd v. Fawcett Publ'ns, Inc329 F.2d 82, 85
(10th Cir. 1964). “This standard is more exacting than that for dismissing a claim under
Fed. R. Civ. P. 12(b)(8). Montanq 2000 WL 52559at*2.

In assessing fraudulent joindéthe court may pierce the pleadings, consider the
entire record, and determine the basis of joinder by any means availabtedd, 329
F.2d at 85 (citations omitteddee SmoeB78 F.2d at 8B-82 (‘it is well settled that upon
allegations of fraudulent joinder designed to prevent removal, federal courts may look
beyond the pleadings to determine if the joinder, although fair on its face, is a sham or
fraudulent device to prevent remad¥yjalaccordBrazell v. Waite 525 F. Appx 878, 881
(10th Cir. 2013. “[T he court must decide whether there is a reasonable basis to believe
the plaintiff might succeed in at least one claim against thedivanse defendarit.

Nerad v. AstraZeneca Pharm., In203 F. Ap’x 911, 913 (10th Cir. ZWb); see Brazell

2 Unpublished opinios arecited pursuant to Fed. R. App. P. 32.1(a) a8th Cir.
R.32.1(A).



525 F. App’x at 881“In general, the removing party must show that the plaintiff has no
cause of action against the fraudulently joined defendant.”) (internal quotation omitted).
Discussion

Upon consideration, the Court finds that State Farm has failed to carry its burden to
show that Plaintif§ have no claim against MBest. First, to the extetitatState Farm’s
allegation of fraudulent joinder is based on alleged deficiencies in Plaintiffs‘cetate
petition, these arguments are inconsistent with the standard of deewimh authorizes
the consideration of matters outside the pleadin@ate Farmincorrecty argles that
Plaintiffs should not be allowed to flesh out the factual basis of their claims after removal.
The authorities on which State Farm bases this argument are inapp8&&bef. State
Farm’s Resp. Br. [Doc. Nd.9] at 34. The onlycitedcases involving fraudulent joinder
stand for the proposition that a plaintfinnotraise a new legal theory arakedifferent
factual allegations after removal to defaataim of fraudulent joinder. Sege.g, Smart
v. Poh| Case NoCIV-14-813-0 Orderat4-5 (W.D. Okla. Oct8, 2014)(“post-removal
filings may not be consided when or to the extent that they present new causes of action
or theories not raised in the controlling petition filed in state togriternal quotation
omitted) (available on Westlaw under an incorrect n&@nath v. Pohl2014 WL 539966,
*2). That is not what is happening here. Mr. Bynum has merely provided a more
detailed statement of alleged facts existing at the time of removal that were not included in

Plaintiffs’ noticestyle pleading.



Second, State Farm’s contention in the Notice of Removal that Platmifés no
tort claim against MrBest because heas actingasits agent is incorrect. Plaintiffs do
notclaim thatMr. Best wasacting within the scope of his employment for State Farm when
he engaged in the alleged tortious conduct, and they prtadteto showthe opposite is
true, that ishewas not acting on State Farm’s beladfpart of his job duties at the time
of the incident Moreover State Farm provides no legal authority for the propositian th
an agent is immunized from individual liability for his owantious conductvhenever his
principal may be held vicariously liable under tiespondeat superiodoctrine. This
proposition is not supported by Oklahoma laviee Shebester v. Triple CroWwrsurers
826 P.2d 603, 609 n.21 (Okla. 1992) (“One who commitrtiousact while acting as
agent for another within the scopé his authority is individually liable.”) (emphasis
omitted);Bane v. Anderson, Bryant & Cé86 P.2d 1230, 1234 (Okla. 1990).

Finally, the Couris unpersuaded by State Farm’s contention that Plaintiffs’ trespass
claim fails because they lack any damages caused bgddt'salleged conduct. Under
Oklahoma lawactual damages are not necessary to support a claim for trespass to property.
In fact, “State Farm concedes that nominal damages can be appropriate in ‘willful,

wrongful, malicious, or tortious’ trespass.SeeDef. State Farm’s Resp. Br. a{@uoting

3 State Farmabandonghis argument as hasis for a finding of fraudulent joindar its
response to Plaintiffs’ Motion by failing to address this issue

4 State Farm’s argument regarding damages is directigdht Plaintiffs’ trespass claim.
Regarding invasion of privacy, State Faangues in its brief that Plaintiffs have failed to allege
“highly offensive” conduct, as required by the governiog standard. SeeDef. State Farm’s
Resp. Br. at &. Because @n one colorable claim overcomes fraudulent joinder, however, the
Court need not reach this issue.



Reed v. Vos213P.730, 731 (Okla. 1923)). State Faimsteadargues that Plaintiffsid

not request nominal damages in their pleading and, if they didB&4t's alleged wrong
was “a trivial or technical trespass” and Plaintiffs “do not allege anything more than trivial
damages.” Id. at 12. In other wordsState Farntontends Plaintiffstrespass claim is
unworthy of any damages award.

This argument fails under the standard for assessing fraudulent joinder. The
guestion is whether there is a reasonable possibility that Plam#y succeed otheir
trespasslaimagainst Mr. Best and obtaam award of damages. On the record presented,
the Court is unwilling to find thaPlaintiffs have no possibility of recovery against
Mr. Best. Therefore, State Farm’s claim of fraudulent joinder fails.

Award of Attorney Fees

Plaintiffs request an award of attorney fees under § 1447(c) for improper removal.
“Absent unusual circumstances, courts may award attorney's fees under § 1447(c) only
where the removing party lacked an objectively reasonable basis for seeking removal.
Conversely, when an objectively reasonable basis exists, fees should be deiadin
v. Franklin Capital Corp, 546 U.S. 132, 1412005) Under the circumstances of this
case, the Court cannot s#lyat State Farmlacked anobjectively reasonable basis for
removal. From the record, it appears that the facts on which Plaintiffs rely to establish a
tort claim against MrBest were unknown to State Farm when it filed the Notice of

Removal. Therefore, an award of attorney fees should be denied.



Conclusion

For these reasons, the Court finds that State Farm has failed to egtablistent
joinder. Thus,becauséVir. Best cannobe disregarded as a payigomplete diversity of
citizenshipis lacking and subject matter jurisdictiaioes not exist Therefore, lhe case
wasimproperly removed to federal couend musbe remandegursuant to 28 U.S.C.
§ 1447(c).

IT IS THEREFORE ORDERED that Plaintiff's Motidor Remand [Doc. No7] is
GRANTED. This case is remanded to the District Court of Beckham County, Oklahoma

IT IS SO ORDERED this'8day of August, 2018.

R, 0. Qobik

TIMOTHY D. DEGIUSTI
UNITED STATES DISTRICT JUDGE




