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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

CATHY FROST,

Plaintiff,
V. Case No. CIV19-444-]
ANDREW SAUL,
Commissioner ofocial Security
Administration,

Defendant.

N N N N N N N N N N N

OPINION AND ORDER

Plaintiff, Cathy Frostseeks judicial review of the Social SaguAdministratioris (SSA)
denial ofherapplication fordisability insurance benefif®IB). The Commissioner has filed the
Administrative Record (AR) [Doc. Nd.1], and both parties have briefed their positibrisor the
reasons set forth below, the Court reverses the Commissioner’s decidioemanslfor further
proceedings

l. Procedural Backgound

On July 19, 2018an Administrative Law Judge (ALJ) issued an unfavorable decision
finding Plaintiff was not disabled and, therefore, not entitleDi®. AR 40-46 The Appeals
Council denied Piatiff’s request for review.ld. at 1-8 Accordingly, the ALJs decision
constitutes th€ommissioness final decision. SeeKrauser v. Astrug638 F.3d 1324, 1327 (10th

Cir. 2011). Plaintiff timely commenced this action for judicial review.

! Citations to the partiedriefsreference the Coust CM/ECF pagination.
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[l. The ALJ’'s Decision

The ALJ followed the fivestep segential evaluation process required by agency
regulations. See Wall v. Astryé61 F.3d 1048, 1051 (10th Cir. 2009) (explaining process);
also20 C.F.R. 804.120. Following this process, the ALJ first determined that Plaihaid not
engaged in sudtantial gainful activityduring the period from her alleged onset date of June 30,
2017, through her date last insured, which was also June 30, 2&142.

At step two, the ALJ determined Plaintiff suffers from the severe impairnoé@OPD
and obesityld. At step three, the ALJ found that Plairisffmpairments do not meet or medically
equal any of the impairments listed at 20 C.F.R. Part 404, Subpart P, Appatl42-43.

The ALJ next determined Plainti§f residual functional capacity (RF@pncluding that
Plaintiff could performmediumwork as defined in 20 C.F.R. $4.1567(¢ with the additional
restrictionsthat Plaintiff occasionally can climb ladders, ropes, or scaffolds; frequesitnce,
stoop, kneel, crouch, or crawl; and must avoid fumes, odors, dusts, gases, and poor vektilation.
at 43.

At step fourthe ALJ determined Plaintifvasable to perfornherpast relevant works a
home health aide and hardware sales cletkat44. The ALJthenproceeded tanake alternative
findings atstepfive and, relying orthe testimony o vocational experfVE), foundPlaintiff can
perform work exighg in significant numbers in the national econony. at45. Specifically, the
ALJ found Plaintiff can perform the requirements of representative jobs swanesis apparel
salesperson, and general merchandise.skaled herefore, the ALJ concluded that Plaintsfhot
disabled for purposes of the Social Security Adt.at46.

[l. Claims Presented for Judicial Review

Plaintiff brings two allegations of error(1) the ALJfailed to consider certain medical

evidence and(2) the ALJ failed to properly consider Plaintiff obesity Pl.’s Br.[Doc. No. B]
2



at3-8, 8-11. For the reasons set forth below, the Court reverses the Commissioneds dedisi
remand for further proceedings

V. Standard of Review

Judicial review of the Commissionsifinal decision is limited to determining whether the
factual findings are supported by substantial evidence in the record as a whaldether the
correct legal standards were appliétbppa v. Astrues69 F.3d 1167, 1169 (10th Cir. 2009¢e
also Bowman v. Astryé11 F.3d 1270, 1272 (10th Cir. 200Bdldingthatthe court only reviews
an ALJ s decisiorfto determine whether the factual findings are supported by substantiaievide
in the record and whether the correct legal standards were dppti@dh that review’,we neither
reweigh the evidence nsubstitute our judgment for that of the agénggitations and internal
guotation marks omitted))Under such review,common sense, not technical perfection, is [the

Court’s] guide.” KeyesZachary v. Astrue695 F.3d 1156, 1167 (10th Cir. 2012).

V. Analysis

A. Whether the ALJ failed to consider certain medical evidence

At issue in Plaintiffs first claim of error is &ertain Functional Capacity Questionnaire.
Pl.’s Br. at 38 (citing AR 703). The Questionnaire conflicts with the A_RFC in both exertional
and norexertional limitations.CompareAR 43,with AR 703. The Questionnaire also states that
Plaintiff' s impairments or treatment would cause her to be absent from work an avéfalp®oft
four days a month. AR 703. At the administrative hearinge VE testified that missifdgnore
than two days of work per morithwould be considered excessive, and a person would not be
able to maintain employmeht.AR 84. Accordingly, if the ALJ had accepted the limitations in
the Questionnaire, then she could not hdeternined Plaintiffs RFC as she did, could not have

found that Plaintiff could maintain employment, and could not have found Plaintiff not disabled.



The ALJ did not, however, accept the limitations in the Questionnaire; indeed,fPlainti
argues that the ALJwholly failed’ to consider the Questionnaire at all.” $Br. at 3 (citing AR
703). An ALJ must'evaluate every medical opinibim the record. 20 C.F.R. 8§ 404.1527(c)
(“Regardless of its source, we will evaluate every medical opim@oreceive’).? The question
here is whether the ALJ properly considered the Questionnaire.

Plaintiff’'s administrative record is over 700 pages, but thé s\liscussion of the medical
record comprisekess than one page. The ALJ began her discussiBlamitiff’ s medical record
by stating that Plaintifé “statements about the intensity, persistence, and limiting effects of his or
her symptoms [sic] . . . are inconsistent because [Plagjt#fieged onset date is also the date she
was last insuretl. AR 44. As set forth above, that date is June 30, 2017. The ALJ continued,
“[clonsequently the entirely of the documentary medical record addresses either e fpéor
to her alleged onset date (Exhibits 1F through 9F) or after she was last insuredgBkhihrough
12F).” Id. The ALJ then briefly discussed the determinations by the state ageneyeeviand
six medical records, dated from July 14, 2016, through October 17, 201 7The evidence the
ALJ discussed includes medical records frahe“period prior to [Plaintif§] alleged onset date .

. . or after she was last insurethus indicating that the ALJ accepted medical evidence from

outside the insured period. The ALJ did not discuss the QuestionBaiead.

2 The Questionnairis signed by Carmen Phillippi, APRN, CNP. AR 7@r claims filed before
March 27, 2017, such as Plaintdf a nurse practitioner such as Ms. Phillippi is ndteanceptable
medical sourcewho can provide a medical opinio8ee20 C.F.R. 88 404.1503, .1527. However,
there also appears b® a second signature on the document, which Plaintiff contends is a co
signature by Dan Criswell, M.D., and which contention Defendant displdesPl.’s Br. at 3;

Pl.’s Reply [Doc. No. 20] at 2; Dé$ Br. [Doc. No. 19] at 7, n.2. As Plaintiff correctly notes, it is
the SSA itself that identified tH€hysical RFC Assessméras evidence frohDan Crisvell MD

and Carmen Phillippi APRCNP” Pl.’s Reply at 2see als®AR 51 (exhibit list attached to ALS
decision). As such, theourtfinds it reasonable to assume that the second signature is that of Dr.
Criswell. Moreover, even if the Questionnaire were only signed by Ms. Phillippi, the ALJ would
still be required to consider iSee20 C.F.R. § 404.15%@), (f).

4



Defendant argues that the AkJstatement referencing medical evidence frafter
[Plaintiff] was last insuretdincludes the Questionnaire, which is dated approximatelymorehs
after Plaintiffs insured periodand is found in Exhibit 12F. Dé$. Br. at 8(citing AR 44)
Defendant further argues tHdi] mplicit in the ALJs rationale is that [the Questionnaire] did not
reflect Plaintiffs abilities on June 30, 20171d. The ALJ, however, did not say this and the
Court cannot accept pelbc explanationsSeeGrogan v. Barnhart 399 F.3d 1257, 1263 (10th
Cir. 2005) (“[T]he district court may not create post hoc rationalizatitmsexplain the
Commissioness treatment of evidence when that treatment is apparent from the
Commissioner’s decision itselj.”

Moreove, with respect to what the ALJ did say;laim of disability may be supported by
direct evidence or indirect evidenc8eeBaca v. Deft of Health & Human Servs5 F.3d 476,
479 (10th Cir. 1993])discussing both direct and indirect evidenca)/ithout doubt, medical
records during an insured period are direct evidence of a clagyamtdition during that period.
Baca 5 F.3dat479. But herethe insured period was only one day and there are no medical records
from that exact dateSeeAR 377703. Medical records that predate or postdate the insured period,
however, may constitute indirect evidence of a claihsasdndition during the insured period and,
therefore, should also be consider&ke Hamlin v. Barnhar865 F.3d 1208, 1215, 12170th
Cir. 2004) (the ALJ should consider evidence from an earlier time period as ewalevant to
whether the claimant is disable®gaca 5 F.3d at 479 (evidence beyond the date last insured may
be considered to the extent it sheds light on thereand severity of claimadatcondition during
the insured period).As such, the Questionnaire should notdigregardedsimply because it
postlates Plaintiffs insured period.SeeMiller v. Chater 99 F.3d 972, 977 (10th Cir. 1996)

(finding that it wadegal error if the ALJ did not consider medical evidence because it postdated



the date last insurggdBaca 5 F.3d at 479 (finding error when the ALJ ignored medical records
dated within fourteen months of plaintiff's insured period).

Instead, if the Quéi®nnaireprovides information abouhe insured period, then the ALJ
should have consideredl. Defendant argues that the AEJ“implicit” decision that the
Questionnaire did not reflect Plaintgfabilities on June 30, 2017, was reasonable because Ms.
Phillippi did not treat Plaintiff for the impairmentseferencedon the Questionnaire: diabetes,
hypothyroidism, acid reflux, depression, and hyperlipidemia. ' ®8k. at 9. Defendant further
argues that the Questionnaire can be interpreted as meaning that these inpaggamnafter the
insured period.ld. at 910. But such arguments ¢t comport with the facts. On March 16,
2017 (approximately three months before ithsuredperiod), Ms. Phillippi treated Plaintiff for
“multiple problems including diabetes, hypothyroidism, hyperlipidem#nd depressionMs.
Phillippi also instructed Plaintiff to continue taking medication for acituxefwhich shehad
discussedwith Plaintiff at hertwo prior appointmerg AR 580591 Mar. 16, 2017, teatment
notes);see alscAR 564-70 (Dec. 8, 2016, treatment notes), &8 (Jan.27, 2017, treatment
notes). Similarly, on September 14, 2017 (approximately three months aftesuhed period),
Ms. Phillippi treated Plaintiff for“multiple problem$ including diabetes, hypothyroidism,
hyperlipidemia, anécid reflux AR 592599 (Sept. 14, 2017, treatment notds)is evident that
Ms. Phillippi treated Plaintiff for the relevant impairments both before andthémsuredperiod
As such, Ms. Phiippi arguablyhad knowledge about Plaintiff's impairments and any associated
limitations during the insured period, thus making the Questionnaire relevant tauteelipsriod.
Accordingly, Defendant arguments aranpersuasive.

Because the Questionmairs relevant to the insured period, the ALJ should have

consideredand discusseil. See20 C.F.R. § 404.1527(cff); Bacg 5 F.3d at 479 The record



must demonstrate that the ALJ considered all of the evider@igton v. Chatey 79 F.3d 1007,
1009 (10th Cir. 1996).Though ‘an ALJ is not required to discuss every piece of evidésbe,
must“discuss the uncontroverted eviderjsiee] chooses not to rely upon, as well as significantly
probative evidencgshe] rejects’ Id. at 1@9-10. Ad an ALJ may not pick and chaamong
uncontroverted evidendeking only those parts that are favorable to a finding of nondisability
but instead must consider all significantly probative evidence in the reddardman v. Barnhart
362 F.3d 676, 681 (10th Cir. 2004)t(is improper for the ALJ to pick and choose among medical
reports, using portions of evidence favorable to his position while ignoring othenegid. The
ALJ’'s decision does not meet these standaB¥stause the ALJ fall to properly considehe
Questionnaire and did not provide adequate explanation for such omission, the ALJ did not
demonstrate thashe properly considered all of the evidence. Accordingly, the case must be
remanded for further consideration.

Additionally, if an ALJ completely rejects an opinion from a treating physicas must
give “specific, legitimate reasoh$or doing so. Watkins v. Barnhart350 F.3d 1297, 1300 (10th
Cir. 2003) (internal citations omitted) As set forth above, the second signature on the
Questionnairanay bethat of Dr. Criswell in which case the Questionnaireay qualify asan
opinion of a treating physiciarlnder SSA regulations, treating physician opinioolsl a special
status and are subject to a spe@valuation processE.g, Doyal v. Barnhart 331 F.3d 758, 762
(10th Cir. 2003). On remand, the ALJ shall determine whether the Questionnaire is indeed a
treating physician opinion and evaluate it accordingly.

B. Whether the ALJ erred in evaluating Phintiff's obesity

The Court does not address Plaintiff's remaining argument because theaA&alysis may

be affected on remand after the ALJ properly considers the evid&sseWatkins350 F.3dat



1299 (finding the court need not reach the meritdaifns that “may be affected by the ALJ’s
treatment of the case on remand”).

VI. Conclusion

For the reasons set forth, the Commissioner’s decisiBEVAERSED and REMANDED

A separate judgment shall be entered.

ENTERED this7"" day ofJanuary2020.

TV P m. 3

BERNARD M. JONES
UNITED STATES DISTRICT JUDGE
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