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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

KAREN GIROUX, Case No. 1:11-cv-03158-SI
Plaintiff, OPINION AND ORDER
V.

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

Defendant.

Philip W. Studenbergittorney at Law, P.C., 230 Mai@treet Klamath Falls, OR 97601. Of
Attorneys for Plaintiff.

S. Amanda Marshall, United States Attorneyd &onald K. Silver, Assistant United States
Attorney, U.S. ATTORNEY’S OFFICE, Distrit of Oregon, 1000 S.\W.hird Avenue, Suite
600, Portland, OR 97204; Summer Stinson, Spédaistant United States Attorney, OFFICE
OF THE GENERAL COUNSEL, Social Security Adminisation, 701 Fifth Avenue, Suite 2900
M/S. 221A, Seattle, WA 98104. Of Attorneys for Defendant.
Michael H. Simon, District Judge.

Karen Giroux seeks judicial review of the final decision of the commissioner of the
Social Security Administration (“Commissioner”) denying her application for Social Security

Insurance (“SSI”) benefits. Because the Cossiainer’'s decision was supported by substantial

evidence, the decision is AFFIRMED.
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STANDARD OF REVIEW

The district court must affin the Commissioner’s decisioniifis based on the proper
legal standards and the findings are suppdjesubstantial evidence. 42 U.S.C. 8§ 405¢gE
also Hammock v. BowgB879 F.2d 498, 501 (9th Cir. 1989). “Substantial evidence” means
“more than a mere scintilla but less than a preponderaBcay”v. Comm’r Soc. Sec. Admin.
554 F.3d 1219, 1222 (9th Cir. 2009) (quotigdrews v. Shalal&®3 F.3d 1035, 1039 (9th
Cir. 1995)). It means “such relevant evidenca asasonable mind might accept as adequate to
support a conclusionld. (quotingAndrews 53 F.3d at 1039).

Where the evidence is susceptible to nmtbesn one rational interpretation, the
Commissioner’s conckion must be uphel@®urch v. Barnhart400 F.3d 676, 679 (9th
Cir. 2005). Variable interpretations of the@snce are insignificant if the Commissioner’s
interpretation is a rational reiad of the record, and this Cdumay not substitute its judgment
for that of the Commissionebee Batson v. Comm’r of the Soc. Sec. Ad@®9. F.3d 1190,
1193 (9th Cir. 2004). “[A] reviewing court musbmresider the entire record as a whole and may
not affirm simply by isolating a ggific quantum oSupporting evidenceOrn v. Astrue495
F.3d 625, 630 (9th Cir. 2007) (quotiRpbbins v. Soc. Sec. Admi66 F.3d 880, 882 (9th Cir.
2006) (quotation marks omitted)). A reviengicourt, however, may not affirm the
Commissioner on a ground upon which the Commissioner did notdelgee also Bray554
F.3d at 1226.

BACKGROUND
A. Plaintiff's Application

Plaintiff was born October 13, 1963, was 40 yeddson the alleged disability date, and
is now 51 years old. She earned her GED and attiemdee than a year of college, but did not
earn a degree and did not receive vocatioaalitrg. AR 36. She worked as a cashier and food

PAGE 2 — OPINION AND ORDER



preparer at a restaurant from 1989 to 1991 hastnot worked since. AR 129-131. Plaintiff
previously applied for Disability Income Befits, and her claim was denied in 2006. AR 118.
She protectively filed an appation for SSI on February 22008, alleging disability beginning
August 30, 2004. In her application aRitiff alleges disability duéo both mental and physical
impairments, as follows: attention deficit dider, bipolar disordepersonality disorder,
depression, restless leg syndrome, high anxietgition, carpal tunnel iner right hand, back
problems from sciatic nerve, and asthma. AR 122.

The Commissioner denied Plaintiff'g@lication initially on May 29, 2008, and upon
reconsideration on December 10, 2008. Plaintifiesyppd and testified athearing before an
Administrative Law Judge (“ALJ”) on Augu$t 2010, in Klamath Falls, Oregon. Plaintiff was
represented by counsel at the hearing tiecision issued August 25, 2010, the ALJ found
Plaintiff not to be disabled. AR3-24. Plaintiff's request for agnistrative review was denied
by the Appeals Council on October 25, 2011, makireghhJ’'s decision the final decision of the
Commissioner. AR 1-6. Plaintiff now sesfudicial review of that decision.

B. The Sequential Analysis

A claimant is disabled if her she is unable to “engageany substantial gainful activity
by reason of any medically determinable physicahental impairment which . . . has lasted or
can be expected to last for a continuousogkeof not less than 1&onths[.]” 42 U.S.C.

§ 423(d)(1)(A). “Social SecuritiRegulations set out a fisx&ep sequential process for
determining whether an applicant is disablethiw the meaning of the Social Security Act.”
Keyser v. Comm’r Soc. Sec. Adm@&48 F.3d 721, 724 (9th Cir. 2015ge als®0 C.F.R.

§§ 404.1520 (DIB), 416.920 (SSBpwen v. Yucker#82 U.S. 137, 140 (1987). Each step is
potentially dispositive. 20 C.F.R. 88 404.15204), 416.920(a)(4). Theve-step sequential

process asks the following series of questions:
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1. Is the claimant performing “substal gainful activity?” 20 C.F.R.
88 404.1520(a)(4)(i), 416.92Q(4)(i). This activityis work involving
significant mental or physit¢ duties done or intended to be done for pay
or profit. 20 C.F.R. 88 404.1510, 416.910thé claimant is performing
such work, she is not disabled within the meaning of the Act. 20 C.F.R.
88 404.1520(a)(4)(i), 416.920(a)(8. If the claimant is not performing
substantial gainful activity, the alysis proceeds to step two.

2. Is the claimant’s impairmetgevere” under the Commissioner’'s
regulations? 20 C.F.R. 88 404.15204a(ii), 416.920(a)(4)(ii). An
impairment or combination of impanents is “severe” if it significantly
limits the claimant’s physical or mentability to do basi work activities.
20 C.F.R. 88 404.1521(a), 416.921(a). Unless expected to result in death,
this impairment must have lastedbo® expected to last for a continuous
period of at least 12 months. 20 C.F.R. 88 404.1509, 416.9009. If the
claimant does not have a severe impant, the analysis ends. 20 C.F.R.
88 404.1520(a)(4)(ii), 416.920(4)(ii). If the clamant has a severe
impairment, the analysis proceeds to step three.

3. Does the claimant’s severe impairméneet or equal” one or more of the
impairments listed in 20 C.F.R. Pdf4, Subpart P, Appendix 17 If so,
then the claimant is disadd. 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). If the impairment does not meet or equal one or more of
the listed impairments, the analys@tinues. At that point, the ALJ must
evaluate medical and other relevamidence to assess and determine the
claimant’s “residual functional capacity” (“RFC”). This is an assessment
of work-related activities that theatinant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. 884.1520(e), 404.1545(b)-(c), 416.920(e),
416.945(b)-(c). After the ALJ determint®e claimant’s RFC, the analysis
proceeds to step four.

4. Can the claimant perform his or her “past relevant work” with this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R.
88 404.1520(a)(4)(iv), 416.920(a)(4)(i¥) the claimant cannot perform
his or her past relevant work etlanalysis proceeds to step five.

5. Considering the claimant’s RFC and age, education, and work experience,
is the claimant able to make an adjuent to other work that exists in
significant numbers in the national ecom@ If so, then the claimant is
not disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v),
404.1560(c), 416.960(c). If the claimanhoat perform such work, he or
she is disabledd.
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See also Bustamante v. Massanaé2 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one throughdoat 953;see also
Tackett v. Apfell80 F.3d 1094, 1100 (9th Cir. 1999)ckert 482 U.S. at 140-41. The
Commissioner bears the burdafiproof at step fiveTackett 180 F.3d at 1100. At step five, the
Commissioner must show that the claimant cafop@ other work that exists in significant
numbers in the national economy, “taking into ¢desation the claimant’eesidual functional
capacity, age, education, and work experienick;'see als®0 C.F.R. 88 404.1566, 416.966
(describing “work which exists in the nationabeaomy”). If the Commissioner fails to meet this
burden, the claimant is disabled. 20 C.8R404.1520(a)(4)(v), 416.920(4)(v). If, however,
the Commissioner proves that the claimant is &bj@erform other work existing in significant
numbers in the national economye ttlaimant is not disableBustamante262 F.3d at 953-54;
Tacketf 180 F.3d at 1099.

C. The ALJ’s Decision

The ALJ applied the sequential analyisifis August 25, 2010 decision. AR 13-24. At
step one, the ALJ determined that Plaintiff hasengaged in substantial gainful activity since
her alleged disability aet date. AR 15. At step two, the Atldtermined that Plaintiff has the
following severe impairments: obesity; asthmaobar disorder; attentrodeficit/hyperactivity
disorder; post-traumatic stredisorder; borderline peonality disorder; methamphetamine abuse
in remission; and cannabis abuse. AR 15. Ab& found that Plainfi's severe mental
impairments in combination result in “greateaiminimal limitations” of her ability to perform
work-related mental activities. AR 15. The Aaldo found that two of Plaintiff's physical
ailments limit her capacity to work. The ALJ fadithat pain and reduced range of motion from
obesity restrict Plaintiff’'s physat activities and her asthma lisiher ability to work safely

around certain environmental exposures. AR 13P1#intiff's other claimed physical ailments
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were found not to be severe. AR 16. At stepahtiee ALJ found that Plaintiff did not have a
combination of impairments that meets or ngatly equals one of the listed impairments.
AR 16.

The ALJ next assessed Pldii's RFC. AR 18-22. The ALJound that Plaintiff has the
RFC to perform a full range of work at all ettenal levels and can “frequently balance, stoop,
kneel, crouch, crawl and climb stairs and ramps.” AR 18. She has non-exertional limitations,
however, and “must avoid concentrated exposudrsh, fumes, odors, [and] chemical vapors”
and her mental impairments mean she can paréorly “unskilled work of routine, repetitive
tasks with simple instructions a non-hazardous setting witlhcasional coworker contact and
no public contact.” AR 18. In determining the ®Rhe ALJ considered Plaintiff's medical
records, the credibility of Plaintiff's reportedmptoms, and the relatiwgeight to be given to
the opinions of the treating aesamining physical and mentatalth professionals. AR 18-22.
The ALJ found Plaintiff's testimongegarding her impairments notlbe credible to the extent
her testimony was inconsistent with the RFC sssé by the ALJ. AR 1#e also did not give
significant weight to the opian of her treating physicianahPlaintiff was “totally
psychiatrically disabled” because it was unsupmbiote his treatment notes and the consultative
examiner’s report. AR 20.

At step four, the ALJ found that Plaintiff had past relevant worlAR 22. At step five,
the ALJ relied on the testimony of a vocational ek& E”) and found that based on Plaintiff's
age, education, lack of transferrable skillsj &FC, she could perform the requirements of
representational occupations sashhand packager, garmentteq and laboratory equipment

cleaner. AR 23. The ALJ relied on the VE's testig that these occupations have jobs available
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in significant numbers in the national econonay.Thus, the ALJ found Plaintiff not disabled as
defined in the Social Security Adtl.

DISCUSSION

It is difficult to discern the alleged errdoy the ALJ raised and argued by Plaintiff. The
Court interprets Plaintiff's Brief as raising foallegations of error(1) the ALJ improperly
discredited Plaintiff's statemé&nabout her symptoms and limitations when formulating her RFC
and evaluating her ability to ho#djob; (2) the ALJ erred inging the treating psychiatrist’s
opinion little weight; (3) the AL&rred in using Social SecuriBuling 85-15 to support his RFC;
and (4) the ALJ erred in finding Plaintiff's mentadpairments in combination did not meet or
equal the listing critéa 12.04 paragraph &.

A. Plaintiff's Credibility as to the Li miting the Effect of her Symptoms

Plaintiff contends the ALJreed in comparing “managing household” to a sustained,
full-time job. Dkt. 12 at 4. To support thedntention, Plaintiff cites a statement by her
psychiatrist (given little weighty the ALJ), the ALJ’s statememnabout Plaintiff's poor work
history, and Plaintiff’'s own statnents of her symptoms and explanation why she left her
previous job, which she clas the ALJ improperly ignoredd. The Court construes this
argument as challenging the ALJ’s credibility finding.

There is a two-step process for evaluatirgdfredibility of a claimant’s own testimony

about the severity and limiting effeof the claimant’s symptom¥asquez v. Astry&72

! Plaintiff also summarily states: “We alsdaeto HALLEX I1-4-1-3. Evaluation of Symptoms,
Including Pain (Final Rules; 56 FR 57928, November 14, 1991).” Dkt. 12 at 5. This sentence
does not identify or argue the claimed error; does it marshal any evidence from the record
from which the Court may infer an argument. TQwurt has, nonethelesgyviewed the authority
cited, an explanation of the 1991 federal ned@sions to reflecthe Social Security
Administration’s policies for evaluation of ijpeand other symptoms. The Court finds no
articulable and meritorious objection t®tALJ’s decision based on this reference.
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F.3d 586, 591 (9th Cir. 2009). First, the ALJ “mdstermine whether the claimant has presented
objective medical evidence of an underlying impant which could reasonably be expected to
produce the pain or other symptoms allegéthyenfelter v. Astrues04 F.3d 1028, 1036 (9th
Cir. 2007) (citation and quotation marks omitteddc@d, “if the claimant meets the first test,
and there is no evidence of malingering, ‘the &b reject the claimant’s testimony about the
severity of her symptoms only by offering spegitlear and convincingeasons for doing so.”
Id., at 1036 (quotindmolen80 F.3d at 1281). It is “not sufficient for the ALJ to make only
general findings; he must stateialin pain testimony is not credéband what evidence suggests
the complaints are not credibldbdrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993). Those
reasons must be “sufficiently specific to permé tleviewing court to cohade that the ALJ did
not arbitrarily discredithe claimant’s testimonyQOrteza v. Shalalab0 F.3d 748, 750 (9th Cir.
1995) (citingBunnell v. Sullivan947 F.2d 341, 345-46 (9th Cir. 1991) (en banc)).

In weighing the claimant’s credibility, ¢hALJ may consider objective medical evidence
and the claimant’s treatment history, as wellhesclaimant’s daily activities, work record, and
the observations of physicians and third pantigth personal knowledge of the claimant’s
functional limitationsSmolen 80 F.3d at 1284. Further, an Atrday consider . . . ordinary
techniques of credibility evaluation, such asriqautation for lying, priomconsistent statements
concerning the symptoms, . . . [and] otheriteshy by the claimant that appears less than
candid.”Smolen 80 F.3d at 1284. For instance, the ALJroansider inconsistencies either
within the claimant’s testimony or betwethre testimony and the claimant’s conddatrner v.
Comm’r of Soc. Sed613 F.3d 1217, 1224 n.3 (9th Cir. 2010). The ALJ’s credibility decision
may be upheld overall even if nalt of the ALJ’s reasons for rejecting the claimant’s testimony

are upheldSee Batsor359 F.3d at 1197.
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In this case, Plaintiff testified that stean’t keep thoughts clear enough” to work, or
hold her thoughts “long enough to do most thingdx’ 38. She testified that because of her
impairments, she tries not to leakier house; is no longer a “pe@jplerson,” preferring to be by
herself; and suffers shorsgof breath, shaking, and tigkss in her chest. AR 41-4Fhese
symptoms, she argues, render her incapable @veerforming unskilled work on a sustained
basis.SeeSocial Security Ruling (“SSR”) 85-1&ayailable at1985 WL 56857 (Jan. 1, 1985).

The ALJ found Plaintiff's teghony not credible for sevdreeasons. The ALJ noted: (1)
Plaintiff's ability to manage #daily activities of caring for her sons and household; (2) her
work history and inconsistent statements about s¥tgyleft her last job; and (3) her inconsistent
reporting of her marijuana use and symptoms. Cbert finds that the ALJ did not arbitrarily
discredit Plaintiff's testimony and that eachtloése reasons is supported by substantial evidence
in the record. The Court affisrthe ALJ’s determination that Plaintiff's testimony about her
symptoms and limitation on her capability to work are not fully credible.

1. Plaintiff's ability to manage her household

Daily activities can form the basis of an adverse credibility finding where the claimant’s
activities either contradict his twer other testimony or meet tthgeshold for transferable work
skills. SeeOrn, 495 F.3d at 63%lolina v. Astrue674 F.3d 1104, 1112-13 (9th Cir. 2012). For a
credibility analysis, the ALJ “need not considvhether a claimant’s daily activities are
equivalent to full-time work; it is sufficient thétie claimant’s activitiexontradict claims of a

totally debilitating impairment.”"Whittenberg v. Astrye2012 WL 3922151, at * 4 (D. Or.

% This testimony is consistent with her a@pation statement: “l am a people person, but |
don’t like to be around people anymore, | forthetgs and | get in trouble at work, | have
outbursts of anger, | have a lot of trouble inaditbns with lots of peoplbecause it triggers my
anxiety, my concentration is very bad, | hauetaf problems with leaving my house due to my
fear and anxiety for both rsglf and my house.” AR 122.

PAGE 9 — OPINION AND ORDER



Aug. 20, 2012) (quotiniylolina, 674 F.3d at 1113%ee also Rollins v. Massana?i61 F.3d 853,
857 (9th Cir. 2001) (ALJ may reject the clamtia testimony when inconsistent with the
claimant’s daily activities and caary to the medical evidenceGQurry v. Sullivan 925 F.2d
1127, 1130 (9th Cir. 1990) (claimant’s testimoipat daily activitiesincluding taking care of
personal needs, preparing easy meals, doinghighsework and shoppingrfgroceries, may be
seen as inconsistent with thepence of a disabling conditio®enton v. Astrue2012 WL
4210508, at *6 (D. Or. Sept. 19, 2012) (“While jolant’s] activities ofdaily living do not
necessarily rise to the level tnansferable work skills, they dmntradict his testimony regarding
the severity ohis limitations.”).

In this case, the ALJ discussed Plaintifilsility to manage her household at some length
in making his determination at step three, notirag e “is able to teno self-care, complete
housework, cook, handle finances and shop forelfefShe can use public transportation, care
for her minor children, and make and attend appeents.” AR 17. She also “prepares complete
meals with several coursesyicagoes grocery shopping once a mohthin the credibility
analysis, the ALJ recapped Plaintiff's abilityhandle those activities of daily living before
concluding that her testimony was not fullgdible. AR 18-19. The ALJ further found that
Plaintiff's “ability to manage a home includirgring for minor children” was consistent with
the ability to perform unskilled work. AR 20.

The ALJ’s conclusion is supported by substdmtiadence in the record. Plaintiff spends
time every day straightening her childrettighgs, doing laundry, and cleaning the house,

AR 138; she cooks often, including completeatsavith several courses, AR 138; she goes
shopping at grocery and departmstares, goes to the bank, and pays her bills, AR 139; and she

regularly walks her children to school and wmker son to Cub Scouts, AR 140. The ALJ had
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substantial evidence to find Plaintiff's ability manage the activities of daily living was
inconsistent with her testiomy that she “can’t hold [her] thoughts long enough to do most
things.” AR 38. This was a proper basis to discredit her testimony as to the limiting effect of her
symptoms.

2. Plaintiff's Work History

A plaintiff's work history before the allegedisability that shows little propensity to
work may negatively affect the plaintiff's credity regarding his or her inability to worlSee
Thomas v. Barnhar278 F.3d 947, 959 (9th Cir. 2002) (finditige ALJ did not act arbitrarily in
discrediting a plaintiff in partiue to a work history that waspotty, at best” with years of
unemployment even before the disability claiEyidence that a plaintiff was no longer working
for reasons other than the alleged impairmesu ptovides reason for #&1.J to discredit that
plaintiff's testimony.See Harrelson v. Astru@73 F. App’x 632, 634 (9th Cir. 2008) (finding the
ALJ did not err in discrediting ghplaintiff’'s pain testimony because she quit work for religious
reasons rather than due to an impairmesa; als@ruton v. Massanayi268 F.3d 824, 828 (9th
Cir. 2001), as amended (Nov. 9, 2001) (among tpeciic, cogent reasons” for disregarding
the plaintiff's testimony were his statemetftat he was laid off, not injuredyarroll v. Colvin
2014 WL 4102314, at *7 (D. Or. Aug. 18, 2014) (halglthat the ALJ was ftditled to reject”
the plaintiff’'s symptom testimony because he stopped working after he was laid off, not due to
his allegedly disabling conditiondpconsistencies within thesgmony and the record also may
be consideredlurner, 613 F.3d at 1224 n.3.

In this case, Plaintiff has netorked since June 1991, when she was 17 and worked as a

cashier and food preparer. AR 12348. her application for sociaecurity benefits, she said she

? Plaintiff testified that shalso volunteered part-timerfseveral months in 1999 at a
resource center, as required by stete welfare jobs program. AR 40-41.
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was terminated because she “got in a fight whhmanager” and that her “condition made [her]
very stressed out and overwhelmed at tiatete job.” AR 122. In her psychodiagnostic
evaluation, however, Dr. Gregory [@aeported that Plaintiffgot along with her coworkers and
supervisors. She indicates that this job ended, ‘when | gotdirige job, and | quit’.” AR 254.
Plaintiff further told Dr. Cole tat Plaintiff had held other jolfsver the years,” including as a
laborer and fast food restaurant work. AR ZB4ose jobs are not lislan her application.

In evaluating Plaintiff's credibility in tis case, the ALJ called her work history
“extremely poor,” adding that her inconsistenteoents on why she left her job “raise doubts as
to whether her continued unemployment is dbtuhue to her alleged impairments.” AR 19.

This determination is supported bybstantial evidence in the record.

3. Plaintiff's Marijuana Use

The ALJ also discredited Plaintiff's syptom testimony based on her inconsistent
statements about her marijuana use. “Inconsistedishonest statemerdabout drug use can be
used to infer a lack of veracity the claimant’s other assertion®usten v. Comm’r of Soc. Sec.
Admin, 468 F. App’x 717, 719 (9th Cir. 2012ge alspThomas278 F.3d at 959 (inconsistent
statements about marijuana use show a “tdaandor” that carriesver to a plaintiff's
description of physical pain”).

At the hearing, Plaintiff testified that she @kes daily when she has marijuana, a friend
visits and leaves a supply of marijuana for Pltjrand that her smoking is recreational and not
used to treat any particular ailment. AR 43-4d4ter in the hearing, howey, in response to her
attorney’s question, Plaintiff téBed that she was trying to ga medical marijuana card. AR 44,
45. The medical records also dotent shifting statements about Plaintiff’'s marijuana use.
During an April 2007 medical appgment, Plaintiff denied any illicit drug use. AR 187, 189.

Her psychiatrist’s treatment notes include aestesnt by Plaintiff that she had been sober for
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more than a year in early 2007. AR 218, 22(Mhay and June 2007, the psychiatrist’s records
note that Plaintiff had been “mostly sober” wjtist “occasional” marijuana use. AR 216, 222. In
August 2007, Plaintiff admitted “she was using mieeavily than she had previously alluded to
in our last visit” and was having “rebound agtbyi problems” for that reason. AR 214. In 2008,
Plaintiff told Dr. Cole she first used marijuaatage 19, used the drug on a daily basis, and had
stopped in 1997. AR 254. Thus, the ALJ’s finding tRkintiff's inconsistent statements relating
to her marijuana use “reflect negativelytbe claimant’s credibility” are supported by
substantial evidence in the record.

In summary, the ALJ provided clear, convimy, and sufficiently specific reasons for
rejecting Plaintiff's subjective testimony regargl the intensity oher symptoms and the
limitations they impose on her ability to vkofFurther, those reasons are supported by
substantial evidence in the record.

B. Treating Psychiatrist’'s Opinion

Plaintiff argues that the ALJ did not “fullyplain” why he gave little weight to the
opinion of Dr. Michael D. Thein, Plaintiff's tréag psychiatrist, who opined that Plaintiff was
“totally psychiatrically disabled.” AR 230. Dr. €m also stated that Plaintiff's “ability to
maintain focus, concentration, persistence pace in a work-likeetting is markedly
diminished. She has severe social anxiety groblthat lead to severe panic attacks and
avoidance behaviors. She has had a multitude of major depression episodes that render her
unable to report to work or fution if she does show up therédd..

The ALJ must generally give more weidhtopinions from treating physicians.

20 C.F.R. § 404.1527(c). The ALJ, however, needyiva great weight ta treating physician’s
opinion as to the ultimate questiondi$ability and capacity to workicLeod v. Astrug640

F.3d 881, 885 (9th Cir. 20119¢ee als®0 C.F.R. § 404.1527(d). Further, a treating physician’s
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opinion may be given less weight if it is not sugpd by medical evidence or inconsistent with
the medical record as awle. 20 C.F.R. 8§ 404.1527(®geBerry v. Comm’r of Soc. Sec.
Admin, 352 F.. App’x 173, 176 (9th Cir. 2009) (doig that “[c]ontraditions between a
doctor’s opinions and medical findings are a legitenr@ason to questiamedibility.”). The ALJ
may properly reject a treating phgian’s opinion for lack of objective support, particularly
where that opinion is premised on the patientlgesttive complaints thdtave been discredited.
Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001). Finally, the ALJ “need not accept an
opinion of a physician—even a treating physiciahi+s conclusionary and brief and is
unsupported by clinical findingsMatney ex rel. Matney v. Sulliva®31 F.2d 1016, 1021 (9th
Cir.1992). Where a treating physiaia opinion is contradictedy another medical source
opinion, an ALJ “must provide specific and legitite reasons for rejecting the opinion of a
treating physician. Tommasetti v. Astry®33 F.3d 1035, 1041 (9th Cir. 2008).

In this case, the ALJ explained that he ad give Dr. Thein’s opiion significant weight
because: (1) it was inconsisteritmthe medical record where Riéiff was “repeatedly noted to
be stable with medications”; & was not supported by Dr. Tinés treatment notes; and (3) it
was inconsistent with the findings of Dr. Colkee consultative examiner. AR 20. The Court
finds all three of these to Ispecific and legitimate reasons supported by substantial evidence in
the record. In evaluating the redpthe ALJ “must give attentiaio the effects of medication on
[a claimant’s] symptoms, signs, and abilityftmction.” 20 C.F.R. § Pt. 404, Subpt. P, App. 1.
Dr. Thein’s notes repeatedly rapthat Plaintiff was complyig with her medication plans and
that her symptoms wertesually well-controlledSeeAR 179, 181, 208, 223, 227.

Dr. Thein’s treatment notes also consisterglyort that Plaintiffmaintain[ed] fairly

good eye contact,” was cooperative, and thath@ught processing wagrossly tight, logical
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and goal directed.” AR 208, 210, 212, 215. Stressoher life did affect her mood. For
example, she was crying and depressed in Oc&ili¥/, a few weeks after her ex-partner died of
unknown causes at age 38. AR 210. Troubliéls her son were causing stress in
September 2007 (he was sent to juvenile deteytbut even then, DiThein reported that
“[o]verall [Plaintiff's] mood is stable.” AR 212. Dr. Thein alsften noted that Plaintiff's mood
seemed “euthymic”—a psychiatric term indicatthgt a bipolar patient is close to normal
functionind—including in his most recent reporttine record, from December 2007. AR 212,
208, 220. Dr. Thein reported in December 2007 Eaintiffs mood was “stable for the most
part,” and that she continues to ber@hcally moderately depressed.” AR 208.

Finally, the findings of the examining psychist, Dr. Gregory A. Cole, also contradict
Dr. Thein’s opinion of total didality. Dr. Cole found Plaintiff had “some problems in the areas
of attention and concentration,” that her memaeag average or better, and that she “tends to
give up easily on tasks” and her overall pace was.sAR 258. Plaintiff was able to “sustain
simple routine tasks, and no problems compiet simple multiple-step task were observédl.”

It's is the ALJ’s to resolve ambiguities in the medical evidemoemmasetti533 F.3d at
1041-42, and the ALJ must determine credibaibd resolve conflicts in medical testimony.
Andrews 53 F.3d at 1039-40. Here, Dr. Thii letter claiming Plainti is completely unable to
work is cast into doubt by Dr. Thein’s own tneant notes, Plaintiff's relative stability under
medical treatment, and Dr. Cole’s examinatmal findings. The Court finds that substantial

evidence in the record suppotti® weight given by the ALJ tOr. Thein’s opinion letter.

* Euthymia is “a phase or state in patients wigiolar disorder thas neither manic nor
depressive but in between, close to normal functioniABA Dictionary of Psychology. 347
(American Psychological Association, Gary R. VandenBos, ed. 2007).
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C. Application of Social Security Ruling 85-15

Plaintiff argues that the ALJ erred in laipplication of SSR 85-15, which governs the
evaluation of whether a claimant with nonexeréibimpairments, including mental illness, is
capable of work. SSR 85-1&yailable at1985 WL 56857. The ruling notes that the potential job
base for mentally ill claimants is “not necedydarge,” unless they can meet the “intellectual
and emotional demands of at least unskilled, competitive, remunerative work on a sustained
basis.”ld. at *1. The basic mental demands of suak include the sustained ability to
“understand, carry out, and remember sinipgtructions; to repond appropriately to
supervision, coworkers, and uswairk situations; and to dealith changes in a routine work
setting.”ld. at *4. A “substantial losstf ability to meet those adeands would “severely limit”
the potential job baséd. Thus, “a finding of disability can beppropriate for an individual who
has a severe mental impairment which does m&trar equal the Listing of Impairments, even
where he or she does not have adversiti@ge, education or work experiencll”at *1.

Plaintiff's brief recites the anhdards set in SSR 85-15, themrectly notes that the ALJ
found that the results of the consultative exatomaand Plaintiff's ability to manage her home
were consistent with the ability to perform uitiskl work. Plaintiff later argues, however, that
the ALJ erred, because: (1) Plaintiff describeddven difficulty working in several statements;
(2) Dr. Thein stated Plaintiff made multiple attaspver the years to start working; and (3) the
consultative examiner opined tHlaintiff had problems in atteon, concentration, and level of
anxiety.ld. at pp. 4-5.

The Court has already found that the ALJ pripdiscredited Plaintiff's testimony about
her limitations and Dr. Thein’s opinion letter. Dihein’s statement about Plaintiff's attempts to
reintegrate into the workforce is unsupported higence in the record of attempts to find work

and is contradicted by Plaintiff's testimony ag thearing, when she disgsed only work in the
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early 1990s and volunteer work through theeste¢lfare system’s jobs program. AR 39-40.
Thus, Plaintiff's argument thalte ALJ erred in failing to corder Plaintiff’'s and Dr. Thein’s
statements regarding Plaintiff's attempts to work is rejected.

Finally, the Court finds that the ALJ appraiely considered and incorporated the
opinion of consultative examiner Dr. Cole, wtmmpleted a psychodiagnmsevaluation at the
request of Disability Determination Servicéddk 21. As noted above Dr. Cole found that
Plaintiff had problems in attention, concentratiang anxiety. Those areflexted in Plaintiff’s
RFC. Specifically, the RFC limits Plaintiff to “rougnrepetitive tasks with simple instructions”
to accommodate her difficulties attention and concentration andtrects Plaintiff to jobs with
no contact with the general public and only otmaa contract with coworkers. AR 18-20, 49.
The Court finds that the ALJ properly appliedR585-15 in finding that Rintiff could meet the
basic mental demands of unskilled work.

D. Listing Criteria C of 12.04.

Plaintiff contends that she meets theesié for paragraph C of listing 12.04 because
“even a marginal increase in ment@imands or changes in the environnenitlid cause
[Plaintiff] to decompensate.” Dkt. 12 p.5 (emplswadded). This argumieis without merit.

As the ALJ notes in his decision, the paegr C listing criteriaequire a “medically
documented history of a chroniffective disorder of at leastyZars’ duration that has caused
more than a minimal limitation of ability to dodia work activities, with symptoms or signs
currently attenuated by medication or psychosatipport,” as well as &ast one of three
additional factors. 20 C.F.R. 8§ Pt. 404, Subp#p}. 1. Plaintiff contends she meets the second
factor: “A residual disease prazthat has resulted in such marginal adjustment that even a
minimal increase in mental demands or changlerenvironment would be predicted to cause

the individual to decompensatéd.
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The ALJ found that Plaintiff has “experienced episodes of decompensation” and that
she does not satisfy any of the factors for paxalgIC listing. AR 17. Plaintiff's argument that
she “could” decompensate with even a minimafease in mental demands merely speculates
that Plaintiff might meet the language of théitig criteria. Plaintiff cites to no evidence or
medical opinion that she would, or even wouldlifkelecompensate under a minimal increase in
mental demands.

A claimant has the burden of proof at s&fw establish that her impairment or
combination of impairments meets or equhks criteria for the listed impairmentackett 180
F.3d at 1100, and must set forth evidencgujgport that equivency determinatiorBurch 400
F.3d at 683. Not only has Plaintiff not met thigrden, the evidence in the medical record
suggests the opposite. The recoraveh that Plaintiff has handleilgnificant stres in her life—
the death of a former partner, domestitise, a delinquent son—with no episodes of
decompensation. The Court finds that the Aldmbt err in determing that Plaintiff's
impairments did not meet thetlisy criteria of paragraph C.

CONCLUSION
Because the Commissioner’s decision that Gisoux is not disabled is supported by
substantial evidence in the redpthat decision is AFFIRMED.
IT IS SO ORDERED.
DATED this 1st day of December, 2014.
&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge
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