Todd v. McMahn et al Doc. 55

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

MEDFORD DIVISION

JOHN H. TODD,
No. 1:1%v-1091MC
Plaintiff,
ORDER
V.

GALE A. MCMAHN, et al,

Defendans.

MCSHANE, J.

Pro se plaintiff John H. Todd brings tlisil rights action againdtlamath County
Animal Control officerGale A. McMahon, Klamath County Animal Control, and K&
County Plaintiff claimsthat his due process rights were violawgdMcMahon’s allegedeizure
of more than 9@ats fromPlaintiff's property.
Plaintiff now moves for partial summary judgment, and to disqualify me as the presiding

judge. | deny the motions.
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I. Plaintiff's Motion for Partial Summary Judgment

Plaintiff allegesDefendants took 114 cats from his property,that hesigned no more
than 98 surrender forms for thatson the day of theeizure Plaintiff argues that Defendants
must have seized at least 16 aaithout signedsurrender forms.

Plaintiff has not shown that heestitled to partial summary judgmenthe alleged lack
of a signedsurrender form foeachcat seized from Plaintiff@kes not necessarily show a
matter of law that Plaintiff'slue process rights were violated. | deny the motion for partial
summary judgment.
lll. Motion to Disqualify Judge Michael McShane

Plaintiff moves to disqualify mas the presiding judgeRlaintiff submits an affidavit in
support of his motion.

A. Background

Plaintiff argues that | have “shown an unreasonable bias in fayDredtndant§
attorney, Gerald Warren,” and that | have “exhibited a presumption of guiltdswrae
plaintiff.” Mot. Disqualify at 1, ECF No. 52. To support these assertions, Platifidavit
cites adverseulings | have made during this litigati@md in otherelatedactions filed by
Plaintiff. For examplePlaintiff brought @& action challenging Oregon animal welfare statutes as
unconstitutionally vague, whidrdismissedwith prejudicefor failure to state a claimTodd v.
Sate of Oregon, No. 1:15ev-1949-MC, ECF. No. 6 (D. Or. Nov. 24, 2019 laintiff now
asserts that this court’s dismissal of that actias frarbitrary and capricious.As evidence of
bias,Plaintiff alsocitesthis court’s statement that Plaintiff cowddsert vagueness aslefensén
the pendingstatecriminal prosecution oPlaintiff for animal neglect. Although Plaintiff

contends thatnerelymentioning the pendingiminal prosecution shows prejudidelaintiff
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himself requested that this court taledicial notice of thgpending prosecution. ECF No. 37, at
2 (Plaintiff seeks judicial notice that “the Klamath County District Attorney méat [Plaintiff]
that he was charged with 1#lonies]”). Merely mentioning the pending criminal prosecution
does not show a “presumption of guilt.”

B. Legal Standards for Disqualification

Sections 144 and 455 of Title 28 of the United States Code govern the (draisial
disqualification)of a district judge. Under both statutésgcusal is appropriate where a
reasonable person with knowledge of all the facts would conclude that [the] judgg8atty
might reasonably be questiongdKulasv. Flores, 255 F.3d 780, 787 (9th Cir. 2001) (quoting
Moideen v. Gillespie, 55 F.3d 1478, 1482 (9th Cir. 1995) (citation omitted)). For a judge to be
disqualified, there must be a showing of “such a high degree of favoritism ooistacas to
make fair judgment impossible Liteky v. United States, 510 U.S. 540, 555 (1994).

C. Plaintiff Has Not Shown Grounds for Disqualification

Plaintiff relies on28 U.S.C. 8144 as the legal basis for his motion to disqualfp. “
affidavit filed pursuant to [8144$ not legally sufficient unless it specifically alleges facts that
fairly support the contention that the judge exhibits bias or prejudice directedl tayarty that
stems from an extrajudicial sourcdJnited Statesv. Sbla, 624 F.2d 864, 868 {9 Cir. 1980)
(citations omitted).A motion to disqualify must be denied when the motion and affidavit in
support “contain only [the moving party’spnclusions and are devoid of specific fact
allegations tending to show personal bias stemming from an ektiajisourc€. Id.

Here, Plaintiff's motion and affidavit contain no allegations “tending to shovopairs
bias stemming from aextrajudicial source.” |ld (emphasis added)instead, as evidence of bias,

Plaintiff citesonly this court’s ruling@ndrelatedstatementsA judge’s ruling against party
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does not, without much more compelling evidence, show prejad@@st hat party, or bias in
favor of theprevailingparty. Plaintiff's motionand affidavit ardegally insufficient | conclude
there is no need to recuse myselftoreferPlaintiff’'s motion to another judgdd.; see also
United States v. Holland, 519 F.3d 909, 914 {9 Cir. 2008) (the judge's conduct during the
proceedings should not, except in tharést of circumstancefrm the sole basis for recusal”)
(quotingLiteky, 510 U.S.at555 (footnote omitted)).
CONCLUSION
Plaintiff's Motionsfor Partial Summary Judgmefit53) and to Disqualify Judge Michael
McShane (82) aredenied.
IT IS SO ORDERED.
DATED this 1stday ofMarch, 2016.
L —
MICHAEL M cSHANE
U.S. DISTRICT JUDGE
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