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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

PAMELA MILLER, Case N01:16<v-00876SB
Plaintiff, OPINION AND ORDER
V.

NANCY A. BERRYHILL,
Acting Commissioner of Social Security,

Defendant.

BECKERMAN, Magistrate Judge.

Pamela Miller(“Miller™) brings this appeal challenging the Commissioner of Social
Security’s (“Commissiner”) denial of her applicatiofor Social Security disabilitinsurance
benefits under Titlél of the Social Security Acg2 U.S.C. 88 401-34The Court has
jurisdiction to hear this appeal pursuanttfoU.S.C. § 405(g)For the reasons explained below,
the Court affirmsthe Commissiones decision because it is free of legal error and supported by

substantial evidence.
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BACKGROUND

Miller stands fivefeet,four-inches tall and her weight fluctuated betw@é&b and 235
pounds during theelevant timegoeriod. She was born in August 1950, makingfifigr-nine
years old on May 1, 2010, tlanendedilleged disability onset datililler completed twoears
of college, and hrepast relevant work includes time as an office man&jeralleges disability
dueprimarily tochronic fatigue syndrome, back pain, amthritis.

On May 7, 2012, Miller presented for a follayp- visit with her primary carghysician,
Dr. James Calvert (“Dr. Calvert”). Dr. Calvert noted that Miller suffermframong other
things, hypertension that is “fairly well controlled{y medication, back paiand chronic fatigue
syndrome. {r. 344) Dr. Calvert added that Miller “has been compliant with taking medications
as directed but has been having difficulty complying with the recommended ledéts$ ahd
exercise.” {r. 344) Dr. Calvert instructed Miller to exercise regularly and reduce hericalor
intake.

On July 4, 2012, Miller experienced chest pain while “doing some mild to
moderate . . cleaning around the houselt.(25Q) Miller was admitted to the hospitaihere
she experienced syncopal episode amisdiagnosed with “hypertensidollowing a mild
tachyarrhythmia, with a few premature ventricudantractions, which were symptomatic to the
patient.” (Tr. 253) An echocardiogram “was unremarkable except for a mild cardiomebaly.”
(Tr. 314)

On July 18, 2012, MillevisitedDr. Calvertand complainedf “moderate to severe
fatigue”that hadoeen present for months amad beeriwaxing and waning over time big

overall nonprogressive.T¢. 354) Miller reported that she had beeating, eercising, and

! «Cardiomegaly is the enlargement of the he@tbtt v. AstrueNo. 09-3999, 2010 WL
2736879, at *3 n.32 (E.D.N.Y. July 9, 2010)
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takinghermedicatiors as directedDr. Calvert noted that Miller wdsmproving” following her
recent hospitalizatior(Tr. 354)

On July 28, 2012, Ronald Miller (“Mr. Miller"tompleted a tind-party adult function
report in support ais wife’s application for Soial Security benefitdMir. Miller testified that
his wife suffers from arthritis in her hands and back, whegativelyimpacts her ability tdift
more than ten poundsit, stand, walk, reach, kneel, squat, bend, use her hands or put strain on
her back for more than an hour, and complete household chores, such as cooking and cleaning.
Mr. Miller addedthat his wife’s daily routine consists of watching television, watering glant
eating, paying bills, caring for hbusband (who is disabled) aadmall dog reading, andising
the computerMr. Miller also statecthat family members assigh occasiorwith his care and
work around the house, ahd wife dusts, shopsssists with laundrygnd doesight gardening
on a weekly basigTr. 20815.)

Miller presented for a follow-up visit with Dr. Calvert on August 22, 204iler
reported that heflatigue was gradually worsening” and she had béeompliant with[the]
recommended diet, level of exercise, and medicatioms.”4(L1) Dr. Calvert advisediller to
continue reducing her caloric intake, exercising regularigeating a “low fatlow cholesterol
diet.” (Tr. 414)

On October 8, 2012, Miller was referred to Dr. Thomas|8&i€Dr. Shields”) for a
psychological evaluatioAs part of his evaluation, Dr. Shields reviewed Miller's medical
records, conducted a clinical interview and mental status examination, arskeddddier's
independence in activities of daily living based on her ownreplbrts.Dr. Shields’ diagnoses
weremajor depressive disorder “in sustained full remission since the late 1990sfjastin@nt

disorder. Tr. 425) Dr. Shieldsconcludedhat Miller is “cognitively capable of understanding,
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remembering, and carrying out both simple and complex instructions,” and thatsVidlatity
to sustain concentration over extended periods of time is expected to he-midierately
impairedsecondary to pain- and fatigdeven distractibility.” (Tr. 425) Dr. Shields also noted
that Miller’s ability to “physically persist. . should be evaluated medically” since he is
psychologistandis thereforé'not qualified” to comment on Miller’s “physical health.Ti(. 424
25.)

On October 23, 2012, Dr. Lloyd Wiggins (“Dr. Wiggins”), a nexamining state agency
physician, completed a physical residual functional capacity assessrased. @ his review of
the medical record, Dr. Wiggins determined that Miller could lift and darepty pounds
occasionally and ten pounds frequently; sit, stand, or walk up to six hours in an eight-hour
workday; push or pull in accordance with her lift and carry restrictions; frdgstoop, kneel,
crouch, crawl, and climb ramps and stairs; occasionally climb ladders, ropeatfaidscand
balance without limitation. DiViggins added that Miller needs to avoid concentrated exposure
to hazards (heights and machinery, etc.), extreme cold and heat, and fumes, odorssdssts, ga
and poor ventilationHe alsofound no evidence of manipulative, visual, or communicative
limitations. (Tr. 60-61.)

On October 26, 2012, Dr. Michael Brown (“Dr. Brown”), a non-examiniatestgency
psychologist, completd a psychiatric review technique assessnigmiBrown found that the
limitations imposed by Miller's mental impairments failed to satisfy listing 12.04 (aféec
disorders)(Tr. 58)

On July 3, 2013, xays revealed that Miller suffers from “[m]ild osteoarthritis of the
medial compartment of the right kneeTtr(341) X-rays of Miller’s right hip were normalT(.

340)
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On July 29, 2013, Dr. Kordell Kennemer (“Dr. Kennemer”), a eramining state
agency psychologist, completagsychiatc review technique assessmet. Kennemer
agreedwith Dr. Brown's initial assessmerthat Miller's mental impairments failed to satisfy
listing 12.04. Tr. 7475.)

On July 30, 2013, Dr. Richard Alley (“Dr. Alley”), a n@xamining state agency
physician, completed physical residual functional capacity asses#, agreeing with Dr.
Wiggins' findings. {r. 7677.)

On December 11, 2013, Miller presented for a follow-up visit with Dr. Calvert,
complaining of anrregular puse chest pressure, fatigue, and right hip pain that radiated down
her leg and interfered with her ability to sleBp. Calvert noted that a recentay of Miller’s
hip was normal, that Miller had “been having difficulty complying with the recended levels
of diet and exerciséthat Miller has beeri[u]nable to work for gainful employment . far over
a year now and that it is “unlikely or impossible” that Miller wiver be able toeturn to work.
(Tr. 437-38)

That same ay, December 11, 2013, Dr. Calvedmpleted a medical source statement in
support of Miller’s application for Social Security benefitshis medical source statement, Dr.
Calvert(1) stated that Miller is unable to perform light or sedentary work, és#e was
allowed to rotate between a seated and starpbsiion (2) estimated that Miller could no
longer work as of Mayo June 2011(3) opined that Miller suffers moderately severe impairment
in her ability to maintain attention and concentration for extended periods of timdieand s
suffers from severe impairment in her ability to “perform activities within a st@eohaintain
regular attendance and be punctual within customary tolerancesbd &omimplete a normal

workday and workweek without interruptions from medically based symptoms and tarpatfor
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a consistent pace without an unreasonable number and length of rest parbd4)"noted that
Miller suffers from significant right hip arthritis and back pain that israsponding to
treatment(Tr. 444)

On July 15, 2014, Milleestablished care withr. Katherine Mechling (“Dr. Mechling.
Dr. Mechling's assessment includelggeneration o lumbar disc, hypertension, depression,
and Hashimota thyroiditis? Dr. MechlingadvisedMiller to continue on her current
medications and to consider seeking counselihg.nextmonth, Dr. Mechlingecommeaded a
gradual exercise program areferred Miller to the “YMCA for exercise, dietary counseling,
possible personal traen [and counseling onjving with [a] chronic condition.” Tr. 453) Dr.
Mechling added that she did not “foresee another appointment for another [three]. h{dinths
453)

An administrative law judge (“ALJ”) convened a hearingfargust 28, 2014, at which
Miller testified about the limitations resulting from her impairmeMiifler testified that she
stopped working as an office manager on May 1, 2010, when it was detethahsbe was
“incompatible for that office.”Tr. 33) At thattime, Miller was having difficulty ompleting a
forty-hour workweelkandproducing preadsheets in a timely manneue largely tder chronic
fatigue immunealysfunctionsyndrome. Tr. 34-35.) Miller explained that her chronic fatie
negatively impacts her ability feel alert lift her arms, complete wostelated tasksmaintain
focus,and perform cedin activities of daily living €.g., paying bills, vacuuming, yard work,

attendng her grandson’s graduatiodriving, and showering on a consistent badisller added

2 Hashimoto's hyroiditis is “synonynous with autoimmune thyroiditisAlford v.
Hartford Life Ins. Ca.No. 07-4527, 2008 WL 2329101, at *1 n.2 (E.D. Pa. June 3, 2808)
“characterized by cbnic autoimmune inflammation of the thyraadgth lymphocytic
infiltration.” Hatfield v. AstrueNo. 10-2055, 2011 WL 2110826, at *1 n.1 (W.D. Ark. May 26,
2011)(citation omitted). Findings include painless thyroid enlargement and symptoms of
hypothyroidism’ 1d.
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that she suffers fromhronicback pain and arthritis in her hands (in particular, her right hand),
which impacs hergrip andability to lift more than one to two poundstor stand for prolonged
periods, paint, and crochétowever Miller acknowledgedhat she is able towash dishes by
handfor five to ten minutegach daylightly dust,prepare meals, get dressed, brush her teeth,
and comb her hair.

The ALJposedthreehypothetical questianto a vocatioal expert (“VE”) who testified
atMiller’s hearing First, the ALJ asked the VE to assume that a hypotheticalevofkMiller’s
age, educatigrand work experience could perfofight work that involved: (1) frequent
stooping, kneeling, crawling, and climbing of ramps and stairs; (2) occasionatiogaad
climbing of ladders, ropes, and scaffolds; and (3) avoiding concentrated exposurevieatioer
related extreme heat and cold, airborne irritants (fumes, odors, dusts, and gases)oaadadhp
heights. e VE testified that the hypothetical worker could perform Miller’s pastaetework
as an office manager.

Second, the ALJ asked the VE to assume that the hypothetical worker with the lmaitatio
previously described was limited to sedentary exertion level work, as opposgu exkrtion
level work. The VE confirmed the hypothetical worker would still be abfgerform Miller’s
past relevant work as an office manager, “both as performed and as cugtparéosrmed.” {Tr.
48-49.) Third and finally, theALJ asked the VE whether the hypothetical worker ctwald
gainfully employed ishe sufferedrom “chronic, moderly severe fatigue, which. . would
result in[her] being unable to engage in sustained work activity for a full eight-hour workday on
a regular and consistent basislt.(49) The VE confirmed that such a worker could not be

gainfully employed.
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In a written decision issued on October 27, 2014, the ALJ applied thstépegrocess
set forth in20 C.F.R. § 404.1520(a)(4gnd found thaMiller was not disabledsee infraThe
Social Security Administration Appeals Council denléitler’s petition for review, making the
ALJ’s decision the Gmmissioner’s final decision. Milleimely appealed to federdlstrict
court.

THE FIVE-STEP SEQUENTIAL ANALYSIS
LEGAL STANDARD

A claimant is considered disabled if he or she is unable to “engage in any sabstan
gainful activity by reason of any medically determinable physical otahenpairment which
... has lasted or can be expected to last for a continuous period of not less than 12 méihths].]”
U.S.C. § 423(d)(1)(A)*Social Security Regulations set out a fstep sequential process for
determining whether an applicant is disabled within the meaning &udtial Security Act.”
Keyser v. Comm’r Soc. Sec. Adm648 F.3d 721, 724 (9th Cir. 201Those five steps are as
follows:

(2) Is the claimant presently working in a substantially gainful
activity? (2) Is the claimant’s impairment severe? (3) Does the
impairment meet or equal [one of the listed impairments]? (4) Is
the claimant able to perforany work that he or she has done in

the past? and (5) Are there significant numbers of jobs in the
national economy that the claimant can perform?

Id. at 724-25The claimant bears the burden of proof for the first four steps in the process.
Bustamante v. Massanafl62 F.3d 949, 953-54 (9th Cir. 200If)the claimant fails to meet the
burden at any of the first four steps, the claimant is not disddle@owen v. Yuckeréd82 U.S.
137, 140-41 (1987)

The Commissioner bears the burden of proof at step five of the process, where the

Commissioner must show the claimant can perform other work that exists in sigmiicabers
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in the national economy, “taking into consideration the claimant’s residualdoattiapacity,
age, education, and work experienceatkett v. Apfell80 F.3d 1094, 1100 (9th Cir. 1994)
the Commissioner fails to meet this burden, the claimant is dis&hlsthmante262 F.3d at

954 (citations omited).

Il. THE ALJ'S DECISION

The ALJ first determined that Milldradnot engaged in substantial gainful activity since
May 1, 2010 theamendedillegeddisability onsetlate.At the second stephe ALJ concluded
that Miller had the severe impairmentsdigenerative disc diseaskthe lumbar spine,
Hashimoto’s thyroiditis, chronic fatigue syndrome, obesity, amidythmias At the third step,
the ALJ found thaMiller did not have an impanent or combination of impairments that met or
equaled one of thieisted ImpairmentsThe ALJ then assesshtiller’s residual functional
capacity (“RFC”) anddund that she coulderformlight exertion work that involved (1) lifting
twenty pounds occasionally and ten pounds frequently, (2) starsiitigg, and walkingfor up
to six hours in eight-hour workday, (3) frequently climbing ramps or stairs, stoopirainkne
and crawling, and (4) occasionally crouching and climbing ladders, ropes, foidecafhe ALJ
also found that Miller needed to avoid moderate exposure toveather related extreme heat
and concentrated exposure to non-weather related extreme cold, fumes, odorssekisinga
unprotected heights. At the fourth step, the ALJ conclididldr is capable of performing her
past relevant wéras an officananagerAccordingly, the ALJ determined thistiller was not
disabled. (r. 11-21.)

STANDARD OF REVIEW

The district court may set aside a denial of benefits only if the Commissioneliisgs
are “not supported by substantial evidence or [are] based on legal eBm@y’yy. Comm’r Soc.

Sec. Admin.554 F.3d 1219, 1222 (9th Cir. 20qguotingRobbins v. Soc. Sec. Admi#66 F.3d
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880, 882 (9th Cir. 200%) Substantial evidence is defined as ““more than a mere scintilla [of
evidence] but less than a preponderance; it is such relevant evidence as a easodahbight
accept as adequate to support a conclusidoh. (quotingAndrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995)

The district court “cannot affirm the Commissioner’s decision ‘simply by isglatin
specific quantum of supporting ewidce.”” Holohan v. Massanar246 F.3d 1195, 1201 (9th Cir.
2001)(quotingTackett 180 F.3d at 1097 Instead, the district court must consider the entire
record, weighing the evidence that both supports and detracts from the Ciomeniss
conclusionsld. If the evidence as a whole can support more than one rational interpretation, the
ALJ’s decision must be upheld; the district court may not substitute its judgnmeng fo
judgment of the ALJBray, 554 F.3d at 122gciting Massachi v. Astryet86 F.3d 1149, 1152
(9th Cir. 2007).

DISCUSSION

In this appealMiller argues that the ALJ erred by: (&)ling to provide clear and
convincing reasons for discountiMjller's symptom testimony; (2ejectingMiller’'s husband’s
testimony withougiving germane reasons for doing so; (3) failing to proledglly sufficient
reasons for rejecting the opinioosMiller’s treating physician, Dr. Calverand (4) concluding
that Miller could perform her past relevant work as an offiemagerAs explained below, the
Court concludes that the Commissioner’s decision is free of legal error and sdfport
substatial evidencen the record Accordingly,the Court affirms the Commissioner’s dahof
benefits.

I
I

1
PAGE10 —OPINION AND ORDER


https://www.westlaw.com/Document/Ib9d4945065c911db8af7b21dc878c125/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_882
https://www.westlaw.com/Document/Ib9d4945065c911db8af7b21dc878c125/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I34ed71e5918311d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1039
https://www.westlaw.com/Document/I34ed71e5918311d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1039
https://www.westlaw.com/Document/I47d450ab79ad11d9bf29e2067ad74e5b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1201
https://www.westlaw.com/Document/I47d450ab79ad11d9bf29e2067ad74e5b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1201
https://www.westlaw.com/Document/Iddf7d1d894a911d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1097
https://www.westlaw.com/Document/Iddf7d1d894a911d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I460ad822f45b11ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1222
https://www.westlaw.com/Document/I9333ddbcffcd11dbafc6849dc347959a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1152
https://www.westlaw.com/Document/I9333ddbcffcd11dbafc6849dc347959a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1152

CREDIBILITY DETERMINATION
A. Applicable Law

Absent an express finding of malingering, an ALJ must prosliei@ and convincing
reasons for fjectinga claimant’s testimony:
Without affirmative evidence showing that the claimant is
malingering, the [ALJ]'s reasons for rejecting the claimant’s
testimony must be clear and convincing. If an ALJ finds that a
claimant’s testimony relating to the intensity of his pain and other
limitations is unreliable, the ALJ must make a credibility
determination citing the reasons why the testimony is
unpersuasive. The ALJ must specifically identify what testimony is

credible and what testimony undermines the claimant’s
[subjective]complaints.

Morgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 597 (9th Cir. 199@jtations omitted).
Clear and convincing reas®for rejecting a claimant’s subjective symptom testimony “include
conflicting medical evidence, effective medical treatment, medical noncompliance,
inconsistencies in the claimant’s testimony or between her testimorheasdnduct, daily
activities inconsistent with the alleged symptoms, and testimony from physiciansrend th
parties about the nature, severity and effect of the symptoms complainBdwérs v. Astrue
No. 6:11€v-583-SlI, 2012 WL 2401642, at *9 (D. Or. June 25, 204@¢ alsdMolina v. Astrue
674 F.3d 1104, 1112 (9th Cir. 2012))T]he ALJ is not ‘required to believe every allegation of
disabling pain, or else disability benefits would be available for the askiegub plainly
contrary to42 U.S.C. § 423(d)(5)(A} (quoting Fair v. Bowen 885 F.2d 597, 603 (9th Cir.
1989)).

B. Application of Law to Fact

There is no affirmative evidence thdiller is malingering and, therefore, the ALJ was

required to providelearand convincing reasons for discreditigler’s symptom testimony.
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Upon review, the Court concludes that the Ahfisfied theclear and convincing reasons
standard.

First, the ALJ discounted Miller's symptom testimony because it is inconsistent with he
daily activities. Tr. 19) “Engaging in daily activities that are incompatible with the severity of
symptoms alleged can support an adverse credibility determinaBbariim v. Colvin763 F.3d
1154, 1165 (9th Cir. 2014t was reasonable for the ALJ fiad that Millers repated activities,
which included providingpersonal caréfor her husband who is disabled a result of a
“significant brain injuryy and“many other injuries” sufferedversevenyears agg occasionally
exercisingor engaging in a “walking routinécaring for a petshopping on a weekly basis,
paying billsand managinfjnances, keepinggack of her husband’'medicatiorand
appointments, cooking on a daily basis, doing laundry and disheterahdg to a small garden,
undermined Miller’s claim of disability.(Tr. 45, 166, 186, 188, 189, 190, 208 210, 211, 217,

354) Indeed, the foregoing activities are incompatible with the degree of impairmeysicalig

Mil ler, who clams, for example, that she can only lift “under two pounkas’ difficulty with

3 Miller argues that the ALJ had “no way of knowing” whether her husband’s digadbil
“physical or mental or what activities may be involved in caring for him,” artdsttamay do
“nothing more strenuous . . . than sorting . . . medications for hith!3 Reply at § Miller's
testimony, however, touches on the nature of her husband’s disability and indicasée that
handles the couple’s personal caBedTr. 45 “I take care of our dishes. Our personal care,”
169, “My husband who is disabled depends on me for his care and well-being. . . . We do our
basic care,Tr. 217 “[M]y husband . . . is disabled, having suffered a significant brain injury
among many other injuries [seven] years ago. | do all the bill paying and pakbdnat is
needed in our household”). Thus, it was not unreasonable for the ALJ to draw the inferences that
he did.

* The ALJ’s written decision did not rely explicitly on some of the activities ¢iezdin,
but it is appropriate for the Coud consider additional support for a ground on whienh ALJ
relied.SeeFenton v. ColvinNo. 6:14-00350-SI, 2015 WL 3464072, at *1 (D. Or. June 1, 2015)
(“The Court is not permitted to affirm the Commissioner on a ground upon which the
Commissioner did not rely, but the Court is permitted to consider additional supportréoma g
on which the ALJ relied.”).
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concentration, shoterm memory, and recalind “sometimes strugeg” to completesimple
paperwork.” Tr. 45 185)

Second, the ALJ discounted Miller’'s testimony based oreexiel ofconservative
treatment(Tr. 19) For example, the ALJ noted that Miller waiescribednedications at times,
“but little other treatment was recommended beyond diet and ex&(disel9) The Ninth
Circuit has previously indicated that evidence of ‘conservative treatmentfiigigmt to
discount a claimant’s testimony regarding severity of an impairm@attfett v. Colvin No.
1:14-cv-00142-SB, 2015 WL 2412457, at *12 (D. Or. May 21, 2Q&bptingParra v. Astrue
481 F.3d 742, 751 {B Cir. 2007). The record indicates that Dr. Calvert advised Miller to treat
herconditions by redung her caloric intake and engaging in regular exer(&ee, e.q.Tr.

347)) Accordingly, the ALJ’s finding is supported by substantial evidence because diet and
exercise are conservative treatm&aeMartin v. Colvin No. 3:14-01603B, 2016 WL
890106, at *11 (D. Or. Feb. 9, 201@xplaining that dieand exercise are conservative
treatment)see als@artlett, 2015 WL 2412457, at *1¢hoting that the use of Vicodin is
conservative treatmert).

Third, the ALJ discounted Miller’s testimony based, in partcamflicting medical
evidenceSeeBowers 2012 WL 2401642, at *hoting that conflictingnedicalevidence is a
clear and conwvicing reason for discounting a claimangstimony).For example, the ALJ noted
that Miller’s “physical examinations have been nearly normal with just a fearadal findings
at times,” and that Miller’s “imaging has shown no more than mild abnormalities.19) The
ALJ assigned great weight to the opinions of the state agency physicians, whoreetenat

Miller was not disabledhecause thewere“consistent with the totality of the evidence in the

® The record suggests that Dr. Calvert also prescribed Vicodirller MSee, e.gTr.
440)

PAGE 13 —OPINION AND ORDER


https://ecf.ord.uscourts.gov/doc1/15116011047?page=46
https://ecf.ord.uscourts.gov/doc1/15116011052?page=25
https://ecf.ord.uscourts.gov/doc1/15116011047?page=20
https://ecf.ord.uscourts.gov/doc1/15116011047?page=20
https://www.westlaw.com/Document/If2441f45006711e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_12
https://www.westlaw.com/Document/If2441f45006711e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_12
https://www.westlaw.com/Document/I31493bd5d94711dbb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_751
https://www.westlaw.com/Document/I31493bd5d94711dbb035bac3a32ef289/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_751
https://ecf.ord.uscourts.gov/doc1/15116011057?page=5
https://ecf.ord.uscourts.gov/doc1/15116011057?page=5
https://www.westlaw.com/Document/I4109a870e5ed11e581b4a1a364f337cb/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_11
https://www.westlaw.com/Document/I4109a870e5ed11e581b4a1a364f337cb/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_11
https://www.westlaw.com/Document/If2441f45006711e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_12
https://www.westlaw.com/Document/Ia2d57922c06311e1b11ea85d0b248d27/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_9
https://ecf.ord.uscourts.gov/doc1/15116011047?page=20
https://ecf.ord.uscourts.gov/doc1/15116011058?page=22
https://ecf.ord.uscourts.gov/doc1/15116011058?page=22

record, including the mild findings of [Miller’s] imaging, her generallymal physical
examinations, and her activity levelTr( 20.) Thesefindings are supported by substantial
evidence(SeeTr. 34041, noting that xrays of Miller’s right hip were normal, andrays of her
right knee revealed only “mild osteoarthritis of the medial compartmé&nt413 instructing
Miller to exerciseregularly anchoting thather spine range of motion and paraspimaiscle
strength were normashe exhibited no joint or limb tenderness to palpatidgherright and left
lower extremities and she exhibited no tenderness to palpatioiglm and leftupper
extremities Tr. 452 noting that Miller exhibited a “normal gait” and “grossly normal tone and
muscle strength” on physical examinati®®f.’s Br. at 6 citing a number of benign objective
medical findingsputcf. Tr. 421, noting that Miller complained of chronic pain in her joints and
right hip).

Fourth, the ALJ discountediller’s testimonyon the ground that she was abvays
compliant with her treatment plarsgeTlr. 19 noting that Miller’'s “compliance with diet and
exercise is unclear, but does not appear to be fully complid¢dical noncompliance is a
clear and convincing reason for discounting a claimant’s subjective sympstmoiey.Bowers
2012 WL 2401642, at *at was reasonable for the ALJ tonclude that Miller was not always
compliant withthe treatment plan recommended by Dr. Cal\(&ee, e.g.Tr. 344 observing
that Miller had ‘beenhaving difficulty complying with the recommended levels of diet and
exercise”).

Based on the foregoing, the Court declines to segoeds the ALJ'sredibility
determination because it is reasonable and supported by substantial e\BeéeRodins v.
Massanarj 261 F.3d 853, 856 (9th Cir. 2001)T]he ALJ’s interpretation of [thelaimant’g

testimony may not be the only reasonable one. But it is still a reasonable tateprand is
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supported by substantial evidence; thus, it is not our role to ser@msd4.”); Dowell v.
Berryhill, No. 16-614-Sl, 2017 WL 1217158, at *5 (D. Or. Apr. 3, 2Q(hofing thatan ALJ’s
credibility dgermination may be upheld even if some of the reasons providedoidegally
sufficient).

. LAY WITNESS TESTIMON Y

A. Applicable Law

An ALJ must consider lay witnessstimony concerning a claimast@bility to work.
Bruce v. Astrugb57 F.3d 1113, 1115 (9th Cir. 200%he ALJ cannot disregard such testimony
without providing spedic reasons that are germane to each witrfesit v. Comm’r of Soc.
Sec. Admin.454 F.3d 1050, 1054 (9th Cir. 2008nconsistency with medical evidence is one
such reason.Bayliss v. Barnhart427 F.3d 1211, 1218 (9th Cir. 2005permane reams for
rejecting a lay witnesgéestimony [also] include inconsistencies between that testimony and the
claimants presentation to treating physicians or the claifsattivities, and the claimast’
failure to participate in prescribed &tenent.”Barber v. AstrugeNo. 10-1432, 2012 WL 458076,
at *21 (E.D. Cal. Feb. 10, 201Furthermore, “daen an ALJ prowdes clear and convincing
reasons for rejectqthe credibility of a claimard’own subjective complaints, and the lay-
witness testimony is similar to the claimant’s complaints, it follows that the ALJ givesage
reasons for rejecting’ the lay testimonilliams v. Astrug493 F. App’x 866, 869 (9th Cir.
2012)(citation omitted).

B. Application of Law to Fact

In his written decisionthe ALJassignednly “some weight” toMr. Miller’s third-party
adult function report becaugievas inconsistent with Miller's “generally normal physical
examinations and overall mild findings” aritlereforefailed to establish that Miller is disabled
(Tr. 20.) Miller disputes whether the ALJ’s findings amounted to spefasons that were
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germane to her husban@®lI(s Br. at 1618.) The recordevealshat Mr. Miller’s testimony
paralels his wife’s complaints.GompareTr. 18593, with Tr. 20815.) As discussed, the ALJ
provided clear and convincing reasons for discounting Miller’s subjective cartgplai
Accordingly, it follows that the ALJrovidedgermane reasons for rejecting Mr. Miller’s related
testimony.See Valentinev. Comn¥ Soc. Sec. Admin574 F.3d 685, 694 (9th Cir. 2000)n

light of our conclusion that the ALJ provided clear and convincing reasons for rejecting
Valentines own subjective complaints, and becalde Valentine’swife’s] testimony was
similar to such complaints, it follows that the ALJ also gave germane reasoagting her
testimony).

1. MEDICAL OPINION EVIDENCE

A. Applicable Law

“There are three types of medical opinions in social security cases: thosedating
physicians, examing physicians, and nogxamining physiciansYalentine 574 F.3d at 692
(citing Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995)n the event “a treating or examining
physician’s opinion is contradicted by another doctor, the ‘[Ahd$t determine credibility and
resolve the conflict.”1d. (citation omittedl. “An ALJ may only reject a treating physician’s
contradicted opinions by providing specific and legitimate reasons that are sdgport
substantial evidenceGhanim v. Colvin763 F.3d 1154, 1161 (9th Cir. 20X4éjtation and
guotation marks omitted).

“An ALJ can satisfy the ‘substantial evidence’ requirement by ‘settih@ oletailed and
thorough summary of the fiscand conflicting clinical evidence, stating his interpretation
thereof, and making findings.Garrison v. Colvin 759 F.3d 995, 1012 (9th Cir. 201(4juoting
Reddick v. Chaterl57 F.3d 715, 725 (9th Cir. 1998Merely stating condaisions is insufficient:

“The ALJ must do more than state conclusions. He must set forth his own interpretations
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explain why they, rather than the doctors’, are corrédt."JA]Jn ALJ errs when he rejects a
medical opinion or assigns it little weight while doing nothing more than ignoringértasy
without explanation that another medical opinion is more persuasive, or crgitizvith
boilerplate language that fails to offer a substantive basis for his canclusi. at 1012-13
(citation omitted).

B. Application of Law to Fact

Miller argues thathe ALJ failed to offer legally sufficient reasons for discounting Dr.
Calvert’s opinion, in particular his opinion thdiller is unable to perform sedentary work. The
Court disagrees.

Dr. Calvert's medical source statement dated December 11, 2013, conflictsewith t
assessments completed by the-egamining state agenclpctors, none of whom opined that
Miller lacks thephysicalor mental capacity to perform substantial gainful activityerefore,
the ALJ needed to provide specific and legitimate reasons for discountingliert@ opinion
evidenceSeeBatson v. Comm’r of Soc. Sec. Admah9 F.3d 1190, 1195 (9th Cir. 20@4)]n
the case of a conflict ‘the ALJ must give specific, legitimate reasons fogdigiag the opiion
of the trating physician’); Kilian v. Barnhart 226 F. App’x 666, 668 (9th Cir. 2007)

(“Kilian” s contention that the Al&rred when he dcounted her treating physician’s opinion is
flawedbecause the treating physiciampinion conflicted with that of a nonexamining
physician, and the ALJ supported his decision with specific and legitimate réasbine ALJ
did so here.

First, the ALJ discounted Dr. Calvert’s opinion evideheeause it is inconsistent with
his own treatment recordSeeHutchens v. Astryet33 F. App’x 510, 511 (9th Cir. 2011)
(noting that an inconsistency between a physician’s assessment of a tfargsirctions and

his own records constituted a specific and legitimateores discounting his opinion¥ee also
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Salchenberg v. Colvjr'534 F. App’x 586, 588 (9th Cir. 201@)oting that internal
inconsistencies in an examining psychologiséport constituted a specific and legitimatesosa
to discount the opinion). Substantial evidence supports the ALJ’s finding. Of note, DertCalv
opined that Miller suffers from “significant” arthritis in her right f@pd that Miller was not
responding to treatmentet his records reveal that a ratg-ray of Miller's hip was normal and
Miller was notalwayscompliant with ler conservative treatment plagCompareTr. 445 with

Tr. 43738.) Dr. Calvertalsoopinedthat Miller suffers frondebilitating back problemgyet he
noted benign objective findings severabhysical examinationsCompareTr. 445 with Tr.
413) Thus, it was not unreasonable for the AL#ind that Dr. Calvert’s opinions conflicted
with hisown records SeeMyers v. BarnhartNo. 04-€v—994, 2006 WL 1663848, at *6 n.7
(C.D. Cal. June 6, 200§)Where a treating physicias’conclusions about a claimant’
functional limitations ‘are not supported by h[er] own treatment notes,’ thawslydreject that
opinion.”); Richie v. Colvin564 F. App’x 336, 338 (9th Cir. 2014)pholdingrejection of
treating physiciars opinion based, in part, on his notes failing to substantiate his view regarding
the claimant’s limitations).

The ALJ also discounted Dr. Calvert’s opinion on the ground that it was tuagddrge
extenton Miller’'s selfreports, which, as discussed abdhe, ALJproperly discounted asot
entirely crediblelt is well settled that[a]Jn ALJ may reject dreating physician’s opinion if it is
based to a large extent on aiglant’s selfreports that have been properly discounted as
incredible.”Burrell v. Colvin 775 F.3d 1133, 1140-41 (9th Cir. 201diation and quotation
marks omitted)Miller disputes whether Dr. Calvert’s opinion was basedl&rge extent on her
selfreports.In support of her argumerijiller notesonly that Dr. Calvert directed the reader of

his medical source statement to fifty pages of “treatment notes for more atifmmmegarding
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the basis of his opinion.’P(.’s Br. at 11) The Court is not persuaded by Miller's argum&ihie
Court concludes that it was reasonable for the ALJ to find that Dr. Calvert’s opiagbhased

to a large extent on Miller’'s setéports, in light of the disconnect between Dr. Calvert’s opinion
and his own clinical findings, as outlined above. In other words, it was reasonableAadttee
conclude that the opinions Dr. Calvert included in his medical source statememnieassarily
based on Miller’s selfeports, because the opinions were clearly not based on his own clinical
findings.

Third, the ALJ rejected Dr. Calvert’s opinion in favor of, among other things, the
conflicting opinions offered bthe non-examiningstate agency physiciarisrs. Alley and
Wiggins.(SeeTr. 20, assigning‘great weightto thestate agency physicianginionsbecause
theyareconsistent with the totality of the evialee, and discounting Dr. Calvert’s opinion
evidence because it is “out of proportion and inconsistent with the rest of the nesdieaice”).
The state agency physicians’ conflicting opinions regarding Miller’stioimal capacity, coupled
with the other reasons described above, constiietsubstantial evidence necessary to affirm
the ALJ’s rejection of Dr. Calvert’s opinion eviden&e=eMorford v. Colvin No. 15-012165B,
2016 WL 3092109, at *8 (D. Or. June 1, 20{<ating that a state agendgctors opinion,
coupled with other reasons providegithe ALJ constituted'the substantial evidence necegsa
to affirm theALJ’s rejection” of aotherdoctor’s opiniorevidence.

For these reasons, the Court concludes that the ALJ’s rejection of Dr. Cabpanttn
was supported by substantial evidence in the record and, therefore, should not be disturbed on

appeaf

® Miller also argues that the ALJ failed to identify “any actual inconsistehioeta/een
Dr. Calvert’s treatment records and his diagnosis of chronic fatigue syndfliieeBr. at 10)
The relevantnquiry is not whether Miller was correctly diagnosed as having chromjiéat
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V. RFC AND VE HYPOTHETICAL
A. Applicable Law

“The hypothetical an ALJ poses to a [VE], which derives from the RFC, ‘must sdt out a
the limitations and restrictions of the particular claimantalenting 574 F.3d at 69(citation
omitted).“Thus,an RFC that fails to take into account a claimgfetedible]limitations is
defective.”ld.; see alsdBurke v. Comnn’of Soc. Se¢cNo. 13-1890, 2015 WL 769951, at {b.

Or. Feb. 23, 2015)An ALJ' s RFC need only incorporate credible limitations supported by
substantial evidence in the record and [it] must be consistent with the resdrideatified in the
medical testimonyy):

B. Application of Law to Fact

Miller argues that the hypothetical posed to the VE, which was derived from the ALJ
RFC determination, failed to set out all of her credible limitations and restrictioasdeethe
ALJ improperly rejected Miller’'s testimony, Mr. Miller’s lay witness testimpard Dr.
Calvert’s opinion evidenceP(.’s Br. at 18) Miller argues that consequentlye ALJ’s decsion
is of no evidentiary valubecause it is premised on a hypothetical that is incomplete and lacks
factual support. The Court rejects Miller’s argument for all of the reasenpslydiscussedn
this Opinion.
I

I

syndrome based on Dr. Calvert’s findings and observations. Rather, the issue is thieetdr
provided legally sufficient reasons for discounting Dr. Calvert's opinionsdegpthe
functional limitations that have resulted from Miller’s chronic fatigue syndrevhesh the ALJ
found to be a severe medically determinable impairment at step two of the secvatiadion
process. As discussed, the ALJ provide sufficient reasons for discountingidinstand
restrictions identified by Dr. Calvert that were in conflict with other substanidé¢ece in the
record.
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CONCLUSION

Forthereasonstated the @urt affirmsthe Commissioner’'sdecisionbecause iis free
of legalerror and supported bgubstantial evidence.

IT 1S SO ORDERED.

DATED this_22nd day ofMay, 2017. //éyg%fﬂ?ﬁ

STACIE F. BECKERMAN
United States Magistrate Judge
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