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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

SANDRA JOSE Case N01:16cv-02340SB
Plaintiff, OPINION AND ORDER
V.

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

BECKERMAN, Magistrate Judge.

Sandra JosgPlaintiff”) brings this appeal challenging the Commissioner of Social
Security’s (“Commissioner”) denial dferapplications for Social Security disabilitysurance
benefits and Supplemental Security Income under Titles Il and XVI of thal Sezurity Act,
42 U.S.C. 88 401-34.381-83f The Court has jurisdiction to hear this appeal pursuati to
U.S.C. 88 405(gand1383(c)(3) Forthe reasons explained below, theurt affirms the
Commissioner’s decision because it is fre@aimfullegal error and supported by substantial

evidence.

PAGE1 —-OPINION AND ORDER

Dockets.Justia.com


https://dockets.justia.com/docket/oregon/ordce/1:2016cv02340/129892/
https://docs.justia.com/cases/federal/district-courts/oregon/ordce/1:2016cv02340/129892/31/
https://dockets.justia.com/

BACKGROUND*!

Plaintiff was born in November 1961, making her fifty years old on November 8, 2011,
theamended alleged disability onset da¢@r. 16, 31, 464-65.) Plaintiff has a high school
education and “no past relevant work.” (Tr. 27.) In her applicafmmisenefits Plaintiff alleges
disability due tachronic back pain, epatitis C, anxiety, seizures, degenerative disc disease,
stress intolerance, scoliosis, arthritidigr hands and wrists, and a “possible history of stroke.”
(Tr. 31, 58.)

On September 272011 ,approximatelyone monthefore the amended alleged disapili
onset,Dr. Barbara Mourd“Dr. Moura”), a non-examining state agency psychologist, completed
a psychiatric review technique assessm@mt.36-37.) Based on a review of tiheedicalrecord,

Dr. Mouraconcluded that Plaintiff’'s mental impairments failed to satisfynigsti2.04 (affective
disorders).

Also on September 27, 2011, Dr. Moura completed a mental residual functional capacity
assessment form, in which she rated Plaintiff’s limitations in eatkenfty categories of mental
ability. (Tr. 40-42.) D. Moura rated Plaintiff to be “not significantly limited” in fourteen
categories and “moderately limited” in six categories. (T¥42(Q Dr. Moura aded that Plaintiff

is capable of “understanding, remembering, and carrying out simple, repettigeep-tasks

! Citations to the Transcript refer to the page numbers listed in thégtaporner of
each page.

2 Plaintiff initially alleged a disability onset date of September 15, 2010. (Tr. 31, 463.)
During her administrative hearing, Plaintiff asked to amend the alleged disab8iy date to
November 8, 2011, because there was “not evidence” to support the original onset date of
September 15, 2010, which is the date that Plaintiff “stopped working” for reasons thatetere
due to a disability.” (Tr. 463-64T)he Administrative Law Judgeéaccept[ed}theamendment,”
but nevertheless “consider[e]d the entire record before him when making [hiapBhgii (Tr.

16.)
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interacting”“appropriatelyy with “supervisors and pegisand engaging in limited public contact.
(Tr. 42.)

On September 14, 2011, Plaintiff was referred to Dr. Sid Cormier (“Dr. Cormaer”)
clinic psychologist, for a comprehensive mental evaluation. (Tr. 24@%%9d on his clinical
interview, review of limited records, and examination, Dr. Cormier diagnosettiPlaith a
major depressive disorder and an anxiety disorder not otherwise specified. (TDR2&ymier
alsoassignedPlaintiff a current Global Assessment of Functioning (“GAF”) score of fiftg->
(Tr. 250.)

In addition Dr. Cormierstated that Plaintiff'§1) depression and anxiety “are likely to
seriously impair her ability to perform complex and detailed tasks, enijps moderately
impair her ability to perform simple and repetitive ones as well,” (2) depreasd anxiety
“may mildly to moderately impair her ability to maintain regular attendance, bdenaily to
severely impair her ability to perform work actigs on a consistent basis,” (Zbility to
complete a normal workday or workweek without interruptions resulting fromath#ications
of her depression arahxietyoverall appearsoderately to seriously impaired at this timgly
“mental status infonation was not suggestive iofipairment regarding her ability to accept and
remember instructions from supervisors,” but “she may have difficulty rememgm®mplex
instructions,” (5) “history and interview behaviuggested moderaitapairment regardig her

ability to interact with ceworkers and the general public,” (6) “history and response to the stress

% A GAF score is aough estimate of an individual's psychological, social, and
occupational functioning used to reflect the individsi@éed for treatmentVargas v. Lambert
159 F.3d 1161, 1164 n.2 (9th Cir. 199&ation omitted)."A GAF score of fiftyone to sixty
‘indicates moderate symptoms (e.g., flat affect and circumstantial speecipruadgaenic
attacks), or moderate difficulty in social, occupational, or school functioning (evgriéads,
conflicts with peers or cavorkers).” Collins v. Comm’r Soc. Se@57 F. App’x 663, 665 n.2
(6th Cir. 2009 citation omitted).
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of the evaluations suggested moderate impairment regarding her ability vattegpical

stresses that she might encounter in a competitive wogktisn,” (7) exam“demonstrated
moderate impairment regarding sustained concentration and pace, but only mild enpairm
regarding persistence,” (8) “current depressive state coulddedetompensation in a wolike
settingat this time” and Q) “ability to adjust to routine changes in a work setting appears mildly
impaired.” (Tr. 250.)

On October 1, 2011, Plaintiff was referred to Dr. John Simmonds (“Dr. Simmonds”) for a
comprehensive internal medical evaluation. (Tr. 252-56.) During a clinteaiew, Plaintiff
reported that she last worked as a groundskeeper in 2010, that she suffered an lirelastda
lower back injury” in 2003, that her x-rays and MRhave been consistent with degenerative
disc disease of the lower lumbar” spiaadthat physical therapy and epidural steroid injections
resulted in “minimal to moderate improvement.” (Tr. 292:) Simmonds noted that Plaintiff's
movements were “normal,” she was “able to sit comfortallgout shifting in the chair,” she
was“able tostand up from a sitting position and sit up from the supine position without
difficulty,” her range of motion was “within normal limits for the upper anddoextremities,”
her straight leg testserenegative bilaterally and her sciatic nerve stressaastalso negative,
her motor strength was “graded to be normal at 5/5,” she did “not become unb&ianced
bending or twisting,” her Romberg’s test was negative, and her gait and statiointhuas w
normal limits. (Tr. 25455.)

Dr. Simmonds opined that Plaintiff can push, push, lift, and carry twenty pounds
occasionally and ten pounds frequently, stand or walk for six hours per day, occasiuyediy e
in “postural activities, i.e., bending, kneeling, stooping, crawling, and crouching Sionedy

engagen “[a]qility, i.e., walking on uneven terrain, climbing ladders, or working at hgight
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and sit “without restrictions.(Tr. 256.) Dr. Simmonds also found no restrictions in terms of
Plaintiff's ability to hear, see, or usSkoth hands for performing fine and gross manipulation.”
(Tr. 256.)

OnNovember 7, 2011, Dr. Nick Mansour (“Dr. Mansour”), a m@mining state
agency physician, completed a physical residual functional capacity asse$$m 38-40.)
Based on his review of thrmedicalrecord,Dr. Mansour concluded that Plaintifaclift and
carry twenty pounds occasionally and ten pounds frequently; sit, stand, and walk for about six
hours in an eight-hour workday; push and pull in accordance with her lifting anthgarry
restrictionsjfrequentlybalance, stoop, kneel, crouch, crawl, and climb ramps and stairs; and
occasionally climb ladders, ropes, and scaffolds. Dr. Mansour added that Plairgtiffalsiffer
from any manipulative, visual, or communicative limitations, but she does need to avoid
concentrated exposure to workpld@eards, such as machinery and heights (i.e., environmental
limitations).

On November 8, 2011, a magnetic resonance imaging (“MRI”) scan of Plaintiffisar
spine revealed the following: (1) “[n]o significant centraheural foraminal narrowing. . at
any level within the lumbar spine,” (2) a “near Grade | anterolisthesiS of/er SI,” which “is
most likely due to severe bilateral degenerative facet disease seen at ttiis(@véapsterior
disc bulging at every level within the lumbar spine,” (4) “[m]ultiple areasegederative facet

disease,” and (5) “moderate to severe loss of disc space heightéarid3moderate loss of disc

4« Anterolisthesis is a spine condition in which the upper vertebral body, the drum-
shaped area in front of each vertebrae, slips forward onto the vertebra below. The amount of
slippage is graded on a scale from 1 to 4. Grade 1 is mild (less than 25% slippage);adeilé
is severe (greater than 75% slippagepravo v. Berryhil] No. 16-5741, 2017 WL 2485222, at
*3 n.9 (C.D. Cal. June 8, 201{@itation omitted).
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space height as L8, as well as L5551, constent with changes of degenerative disc disease.”
(Tr. 257.)

On February 22, 2012, a computer tomography (“CT”) scan of Plaintiff's cerviced spi
revealed the following: (1) “[n]o fracture,” (2) “[m]inimal retrolissise of C5 on C6,” an(B)
“[bliapical slightly nadular pleural parenchymal sciaxg [that] may be postflammatory.”® (Tr.
275.)

Also on February 22, 2012, a CT scan of Plaintiff's orbital bones reveatedalia,
“[a]cute fractures through the right orbital floor, nasal bones, andargbtior maxillary sinus
wall,” an “[e]quivocal acute buckled fracture deformity of the right lateraliltaayx sinus wall,”
“[rlight periorbital soft tissue swelling,” and “[s]cattered paranasalssmucosal thickening.”
(Tr. 276.)A CT scan of Plaintifs head also revealéfh] o acute intracranial abnormality.” (Tr.
277.) In addition, a radiograph of Plaintiff's chest reveal@eéy alia, a “normal”’ cardiac
silhouette, “[c]lear lungs,” and “what apared to be old righgided upper rib fractures(Tr.

272, 278))

On September 11, 2012, Plaintiff visited Sarah Craft (“Craft”), a physgassistant,
complaining ofworsenirg lower back pain. (Tr. 279.) Plaintiff described her pain as
“excruciating constant [pain] shooting down [the] back of [her] legs to [her] kiie@s]. 279.)
Craft noted that an MRI of Plaintiff's lumbar spine hradealed “facet disease [at] {5l and at
multiple levels [and]severe [degenerative disc disease] at 3 that Plaintiff reported “[n]o

new numbness or weakness, "ttRéaintiff’'s pain “responds to medications,” and that Plaintiff

® The injuries Plaintiff sustained in February 2012 were reportedly retatedincident
of domestic vitencebetween Plaintiff and her boyfrien&deTr. 271, “Reportedly the patient
was assaulted by her boyfriend who beat [the patient] with [his] fists aboué&ey scalp, and
face.”)
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recently “ran out” of pain “medication because of visit compliansgliesat her doctor’'soffice.
(Tr. 273.)

Plaintiff returned to Craft’s office on September 18, 2012. Plaintiff informedt @rat
she was “applying for disability” due to seizures, chronicdomack pain, chronic obstructive
pulmonary disease (“COPD”), and Hepatitis C, and that she wanted a “|etitey b work
abilities [and] explaining why she can’t work.” (Tr. 29€paft noted that Plaintiff has “severe
noncompliance” issuethat Plaintiffreported being examined by a neurologist regardarg
alleged seizures(t that predated Plaintiff's treatment at Craft's medical offiaed that
Plaintiff reported undergoing a brain MRI wi@raft’s “office but [there was] no record(Tr.

296.)

On June 18, 2013, an MRI of Plaintiff’'s lumbar spine revealed no “evidence of fracture”
and “[m]oderate to advanced multilevel discogemd facet degenerative disease(T]r. 395.)

An MRI of Plaintiff's cervical spine revealaw fracture andmild to moderate multilevel
discogenic and facet degenerative disease, whitiost notable [at] the C5-C6 and C6-C7
levels.” (Tr. 396.) In addition, an MRI of Plaintiff thoracic spine revealed no “ecelef
fracture or soft tissue injury,” and “[m]ild to moderate multilevel discogengederative
diseasel[.]” (Tr. 397.)

On June 25, 2014, Plaintiff visited her primary care physician, Dr. Harold Budhram (“Dr
Budhram”). Plaintiff informed Dr. Budhram that she continued to suffer from lumioauthpst
“radiates to [her] bilateral hips,” that she injured her back while wgtks a janitor in 2003, and
that she underwent two rounds of epidural steroid injections, which only “worked for 2 weeks.”

(Tr. 409.)Plaintiff added thashe “want[ed] to discuss starting [a prescription for] Oxycodone.”
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(Tr. 409.) Dr. Budhram agreed asthrted prescribin@xycodone to tred®laintiff’'s pain. (Tr.
411))

OnAugust 12, 2014an Administrative Lawludge (“ALJ”) posed a series of
hypothetical questions to a Vocational Expert (“VE”) who testified at an adnaiivg hearing.
(Tr. 460-85.)First, the ALJ asked the VE to assume that a hypothetical worker of Plaiatjé,s
education, and work experiem couldperform light work that involves occasionally climbing,
crawling, crouching, stooping, or kneeling, no more “than occasional exposure to heights,
moving machinery, or similar hazards,” no more than occasional “walking on unevéemtewa
more han occasional interaction with co-workers and the general public, and “simpléivepet
routine tasks.” (Tr. 483.) The VE testified that the hypothetical worker could plewsd as a
“[s]tuffer,” motel cleaner, and “[m]arking [c]lerk(Tr. 483.) Respondintp the remaining
guestions posed by the ALJ and Plaintiffsaringrepresentative, the VE testified that the
hypothetical worker could notistain gainful employment if she was “late to work” more than
“two days per month . . . on an ongoingisd had more than two “unexcused or unscheduled
absences” per month “on an ongoing basigs off task more than five percent of the time
outside normal breaks, or needed unscheduled, tweimiyte breaksip tothree timegaily. (Tr.
484-85))

In a written decision issued on September 8, 2014, the ALJ applied thetdpg@rocess
set forth in20 C.F.R. 88 404.1520(a)(dnd416.920(a)(4)and found thaPlaintiff was not
disabledSee infraThe Social Security Admirtiation Appeals Council denidelaintiff's
petition for review, making the ALJ’s decision the Commissioner’s final deciBilamtiff

timely appealed.
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THE FIVE -STEP SEQUENTIAL ANALYSIS
LEGAL STANDARD

A claimant is considered disabled if he or she is unaldlengage in any substantial
gainful activity by reason of any medically determinable physical otahenpairment which
... has lasted or can be expected to last for a continuous period of not less than 12 m&hths].]”
U.S.C. § 423(d)(1)(A)*Social Security Regulations set out a fstep sequential process for
determining whether an applicant is disabled within the meaning of the SociatysAact”
Keyser v. Comm’r Soc. Sec. Adm648 F.3d 721, 724 (9th Cir. 201Those five steps are: (1)
whether the clianant iscurrentlyengaged in any substantial gainful activity; (2) whether the
claimant has a severe impairment; (3) whether the impairment meets or equals a listed
impairment; (4) whether the claimant can return to any past relevant wor{§)amtether the
clamant is capable of performing other work that exists in significant numbers matlonal
economyld. at 724-25The claimant bears the burden of proof for the first four steps.
Bustamante v. Massanafl62 F.3d 949, 953-54 (9th Cir. 200If)the claimant fails to meet the
burden at any of those steps, the claimant is not disddleBowen v. Yuckerd82 U.S. 137,
140-41 (1987)

The Commissioner bears the burden of proof at step five of the pradess, the
Commissioner must show the claimant can perform other work that exists in sigmiicabers
in the national economy, “taking into consideration the claimant’s residualdoattapacity,
age, education, and work experienceatkett v. Apfell80 F.3d 1094, 1100 (9th Cir. 1994)
the Commissioner fails to meet this burden, the claimant is dis&hlethmante262 F.3d at

954 (citations omitted).
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Il. THE ALJ'S DECISION

The ALJapplied the five-step sequential evaluation psede determine if Plaintiff is
disabled(Tr. 16-29.) At step one, the ALJ determined that Plaintiff had not engaged in
substantial gainful activitginceNovember 8, 2011, tremended alleged disability onset date.
(Tr. 18.)At step two, the ALJ determined that Plaintiff had the following severe impairments
“[M]ultilevel discogenic and facet degenerative disease of the cervical spitieevall
discogenic degenerative disease of the thoracic spine, multilevel discogefacetnd
degenerative disease of the lumbar spine, major depressive disorder, and asodieéy.di(Tr.
19.) At step three, the ALJ concluded that Plaintiff did not have an impairment that meets o
equals a listed impairmen(@r. 19.) The ALJ then concluddhat Plaintiff had the residual
functional capacity (“RFC”) to perforinght work that involveg1) occasionally climbing,
kneeling, crawling, crouching, and stoopif@), no more than occasional exposure to heights,
moving machinery, and “similar hazatti(3) no more than occasional “walking on uneven
terrain,” (4) no more than occasional interaction with co-workers and the general publ{)and
carrying out “only simple, routine repetitive tasks.” (Tr. 21.) At step four, thecahcludedhat
Plainiff had no past relevant work experience. (Tr. 27.) At step fiveAtlledeterminedhat
Plaintiff was not disabled becauseignificant number of jobs existed in the national economy
that Plaintiff could perform, includingork as a “stuffer,” motel cleaner, and “marking clerk.”
(Tr. 28.)

STANDARD OF REVIEW

The district court may set aside a denial of benefits only if the Commissioneliisgs
are “not supported by substantial evidence or [are] based on legal eBm@y’yy. Comm’r Soc.
Sec. Admin.554 F.3d 1219, 1222 (9th Cir. 20qguotingRobbins v. Soc. Sec. Admi#66 F.3d

880, 882 (9th Cir. 200%) Substantial evidence is defined as ““more than a mere scintilla [of
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evidence] but less than a preponderance; it is such relevant evidence as a easodabight
accept as adequate to support a conclusidoh. (quotingAndrews v. Shalaléb3 F.3d 1035,
1039 (9th Cir. 1995)

The district court “cannot affirm the Commissioner’s decision ‘simply by isglatin
specific quantum of supporting ewidce.”” Holohan v. Massanar246 F.3d 1195, 1201 (9th Cir.
2001)(quotingTackett 180 F.3d at 1097 Instead, the district court must consider the entire
record, weighing the evidence that both supports and detracts from the Ciomeniss
conclusionsld. If the evidence as a whole can support more than one rational interpretation, the
ALJ’s decision must be upheld; the district court may not substitute its judgnmeng fo
judgment of the ALJBray, 554 F.3d at 122gciting Massachi v. Astryet86 F.3d 1149, 1152
(9th Cir. 2007).

DISCUSSION

In this appeal, Plaintiff argues that the ALJ erred byfdiling to providespecific,clear,
and convincing reasons for discountingiRliff's symptom testimony; (2) failing to provide
germane reasons for discounting the lay witness testimony provided byfPdimend,

William Miller (“Miller”); and (3) failing properly toconsider the opinion of his examining
physician, Dr. SimmondsP(.’s Opening Br. at-2, 11, 14.) As explained below, the Court finds
that the ALJ’s decision is free of harmful legal error and supported by substsdizhce in the
record Accordingly, the Court affirms the Commissioner’s denial of Plaintiff’'diappons for
benefits.

l. PLAINTIFF'S SYMPTOM TESTIMONY

A. Applicable Law

The Ninth Circuit haséstablished a twetep analysis for determinirtige exent to
which a claimans symptom testimony must be cred[t¢’ Trevizo v. Berryhill871 F.3d 664,
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678 (9h Cir. 2017) “First, the ALJ must determine whether the claimant has presented objective
medical evidence of an underlying impairment ‘which could reasonably be edpeqiroduce

the pain or other symptoms allegédsarrison v. Colvin 759 F.3d 995, 1014 (9th Cir. 2014)
(quotingSmolen v. ChateB0 F.3d 1273, 1282 {9 Cir. 1996). Second, “[if the claimant meets

the first test and there is no evidence of malingering, thkcan only reject the claimast’

testimony about the severity of the symptoms if she gipesific, clear athconvincing reasons

for the rejection.'Ghanim v. Colvin763 F.3d 1154, 1163t9Cir. 2014)(citation and quotation
marks omitted).

UnderNinth Circuitcase lawdear and convincing reasons for rejecting a claimant’s
subjective symptortestimony “include conflicting medical evidence, effective medical
treatment, medical noncompliance, inconsistencies in the claimant’s testimony eebéisy
testimony and her conduct, daily activities inconsistent with the allegepteyrs, and
testimany from physicians and third parties about the nature, severity and effectsghthtoms
complained of.’‘Bowers v. AstrueNo. 11€v-583-SI, 2012 WL 2401642, at *9 (D. Or. June 25,
2012)(citing Tommasetti v. Astru®33 F.3d 1035, 1040 (9@ir. 2008) Lingenfelter v. Astrue
504 F.3d 1028, 1040 (9th Cir. 200@ndLight v. Social Sec. AdmjriL19 F.3d 789, 792 (9th Cir.
1997).

B. Application of Law to Fact

In this casethere is no evidence of malingering and A& determinedhat Plaintiff has
provided objective medical evidence of an underlying impairment which might reasonably
produe the pain or symptoms allegé8eeTr. 25, finding thaPlaintiff's “medically
determinable impairments could reasonably be expected to cause some of the alleged
symptoms”;Def.’s Br. at 3 stating that the clear and convincing reasons standard applies “in the

absence of malingering,” and arguing that the ALJ met cleacamdncing reasons standard or
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thesubstantial evidence standard). Accordingly, the ALJ was required to pobeatand
convincing reasons for discrediting PlaifgfSubjectivesymptom testimony. The ALJ met that
standard here.

As an initial matter, Plaintiff argues that the AL3ighjectivesymptom analysis was
flawedbecause the ALJ failed to meet the specificity requirements explai@Fdwm-Hunter v.
Colvin, 806 F.3d 487 (9th Cir. 20155eePIl.’s Opening Br. at 4Aciting Brown-Hunterand
arguing that the ALJ’s “recitation of facts was not tied to any fipeadlegations” and that the
ALJ “erred in failing to specifically identify how the evidence summarizetectla Plaintiff's
alegations”;Pl.’s Reply at 3arguing that the ALJ’s analysis “was no more helpfudssessing
the legal sufficiencyf the ALJ’s reasoning than the boilerplate languadgrawnHunter’). In
BrownHunter, the ALJ “stated only that she found, based on unspecified claimant testimony and
a summary of medical evidence, thide’ functionalimitations from the claimant’s impairments
were less serious than she has allegéd)8 F.3d at 493The Ninth Circuit held that the ALJ’s
symptom analysis was erroneous, noting that a reviewing court could not “dise@geincys
path because the ALJ made only a general credibility finding without providingeaieyvable
reasons why she fourjthe claimant’sitestimony to be not credibleld. at 494

This case is distinguishable frdBnown-Hunteron two grounds. First, the Alid this
casedid not make “only a general credibility finding without providing anyeexable reasons”
for doing so. Rther, as demonstrateelow, the ALJ provided specific reasons for discounting
Plaintiff's testimony. $ee alsdr. 25, settingforth specific reasons for discounting Plaintiff's
testimony and providing a detailed explanation in support of each ofréasens)Second,
BrownHunteris distinguishable because, eveth# ALJ could have stated each reason more

clearly, the Court isstill able to “reasonably discern” the ALJ’s pa8eeDespinis v. Comm’r
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Soc. Sec. AdminNo. 2:16ev-01373-HZ, 2017 WL 1927926, at *7 (D. Or. May 10, 2017)
(finding the claimant’s reliance drownHunter “unavailing,” and stating that althougtme
ALJ’s opinion could have more clearly stated each reason and how it served to discount
Plaintiff's craibility, the Court is able to ‘reasonably discern’ the ALJ’s patbitation
omitted);see alsd?otter v. AstrugeNo. 6:10ev-01527SI,2012 WL 1071131, at *10 n(®. Or.
Mar. 29, 2012)"As the Ninth Circuit has explained,is not necessarily reversible error wahe
the ALJ fails to explicitly link his reasons to the rejection of certain evidexsclng as his
rea®ning is clear from his decision(citations omitted)rev’'d on other ground$71 F. App’x
569 (gh Cir. 2014)

Having rejected Plaintiff's reliance d@drownHunter, the Court turns now to the ALJ’s
specific, clear, and convincing reasons for discounting Plaintiffigosym testimony. First, the
ALJ discounted Plaintiff’'s symptom testimony based on Plaintiff's inconsistemhies/ ébout
her symptoms and treatmereglr. 25, finding Plaintiff's testimony “not entirely credible,”
and notingjnter alia, that Plaintiff's “testimony was inconsistent in regards to her seizures,”
Plaintiff made representations regarding her treatment for seizures teatatespported by her
medical recordsPlaintiff “claimed that she had seizures daily, then wedkignnot at all for
two years,™there was no logical pattern to her reporting regarding seaainaty,” and
Plaintiff's “testimony regarding the onset of her problems also showed suélkstanti
inconsistencies, in that she tied everything back to the deatr bbyfriend but later asserted
that her medical problems were not disabling until more than 12 mafténdhis death.
Plaintiff's inconsistent testimonyas a clear and convincing reason for discourtigrgymptom
testimony.SeeCantrall v. Colvin 540 F. App’x 607, 610 (& Cir. 2013)(holding that the ALJ

met the clear and convincing reasons standard, and noting that the ALJ discountidchtrd sl
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testimony based otlaimant’'s”inconsistent testimony about his symptoms and treatinent
Cattano v. Berryhill 686 F. App’x 408, 411 (9th Cir. 201{Holding that the ALJ met the clear
and convincing reasons standard, and noting that an “ALJ may consider gtenass either in
the claimant’s testimony or betwetre testimony and the claimasitonduct (quoting Molina,
674 F.3d at 1112-)R

Substantial evidence supports the Aldégision to discount Plaintiff's testimony on this
ground (CompareTr. 465-68, “[W]hat happened on November 8, 2011, thatfgeLumade it
impossible for you to continue working in any capacity? A. | had a boyfriendvehsears that
passed awaln June 2010]. . . . [M]onthafter thafi.e., ‘right before Thanksgiving’ ifate
November 2011,] | had to move falf his parents’ property], [so] | was under a lot of stress and
| started having seizuresd my back . .pain was getting worsel{le toseizurerelated
fall/reinjury],” Tr. 19496, indicating that Plaintiff fliled out a questionnaire on October 16,
2012, stating that she started having seizures on the “[d]ay before Thanksgiving” in la
November 2011, citing a doctor’s visit on September 11, 2012, as thepadyic date when a
recent seizure occurred, and stating that Dr. Budhram treats Plasdifisre disordenery
three monthswith Tr. 279-80, visiting Dr. Budhram’s office on September 11, 2012,
complaining only about worsening back pain, and making no mention of any seizure that
occurred on or before that date, Tr. 296-97, visiting Dr. Budhram’s office on September 18,
2012, requesting a disability letter explaining “why she can’t work,” and tiega history of
seizures and treatmemiyt Dr. Budhram’s office could find “no recordf anMRI that Plaintiff
reportsheordered,Tr. 197, noting that Plaintiff's representativelievedthat Plaintiffhad
visited aneurologist,'Dr. Saleh” regarding a worlip for seizures and possible stroke, tihiat

Social Security Administration contactbi office regarding a outstanding request for
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Plaintiff’'s medicalrecords, and Dr. Saleh'’s officeonducted a search using Plaintiifiame and
“AKAs” and found no record oPlaintiff “even be[ing scheduled for an app[ointmeiat] their
office,” Tr. 470, “So now, it's under control, my seizures. . . . | would say it's been under
control. I'm married [now], and . .| haven’t had a seizure like | was having [before] in about
two years,"Def.’s Br. at 5 “Other than a single [se]feport of[a] ‘seizure recently. . . in
January 2012, the undersigned was unable to locate medical records indicating she sought
treatment for seizurédsom a medical provider.

Second, the ALJ discounted Plaintiff's testimony on the ground that she engaged in
activities that were inconsistent with Plaintiff's estimation of her abili{feseTr. 25, finding
that Plaintiff “engaged in activities that seem inconsistent with her alleged limita}idhss is a
clear and convincing reason for discountitigintiff's symptom testimonySeeSamuels v.
Colvin, 658 F. App’x 856, 857 (9th Cir. 201@)olding that the ALJ provided clear and
convincing reasons for discounting the claimant’s testimony, including ¢héhtt the
claimant’s seHreported activities “were incarstent with [the claimant’sdstimation of her
abilities”); Martin v. Colvin No. 3:14€v-01603-SB, 2016 WL 890106, at *8 (D. Or. Feb. 9,
2016)(“Engaging in daily activities that are incompatible with the severity of symptomsdllege
can supporfan ALJ’s subjective symptom analysig](citation omitted). Substantial evidence
supports the ALJ’s decision to discount Plaintiff's testimony on this gro@uinpareTr. 165,

169-70, notinghat Plaintiff testifiedon August 30, 201Xhatshe cannot sit for longer than

® The ALJ’s decision cites to many, but not all, of the inconsistencies referenbésl in t
decision (i.e., the inconsistencies in Plaintiff's testimony or between Plain¢igtimony and her
conduct or estimation of her abilities). Nevertheless, it is appropriatesf@dtrt to consider
additional support for a ground on which the ALJ relleeeFenton v. ColvinNo. 6:14-00350-

Sl, 2015 WL 3464072, at *1 (D. Or. June 1, 20t%he Court is not permitted to affirm the
Commissioner on a ground upon which the Commissioner did not rely, but the Court is permitted
to consider additional support for a ground on which the ALJ relied.”) (citation dinitte
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fifteen minutesdue to painthat it takedifteen minutes to get out of bede&lto painthat she
cannot walk for more thdiifteen minutedue to pain, and that she does not “spend time with
others,” Tr. 248, indicating that Plainti#portedon September 14, 201that“severe anxiety
attacks”are one of heprimary barriers to employmerthat she left her last job “due to her back
pain and anxiety around people,” and that “her ability to interact with others, stiehgeneral
public,” hasdecreasednd thus “she would not be able to perform the duties at her previous
job,” Tr. 472, “What sort of symptoms are you having that you feel would keep you from
working at the present time? A. . | can't sit or stand very longwith Tr. 46364,
acknowledginghatPlaintiff “stopped working” for reasons thaewe “not due to a disability,”
Tr. 470-76, noting that Plaintiff testifiedn August 12, 2014hat her last job waactually a
“six-month temporary position” that “just came to an end,” that she received unemployment
benefitsafterthatjob ended, evethough Plaintiff claimghat she could not work at the time
because her back reportedly would not “allow [her] to stand or sit very long,” thatifPlvas
introduced to her now-husband by a mutual friend and got married on December 1, 2012, that
Plaintiff and her husband ride a Greyhound bus to Califomgee a doctaxho prescribes
Plaintiff medicationand that Plaintiff is able to tolerate staying ahelterwith othersfor
extended periods of time, camp outside, go shopping, to churaglksito the park, and to the
library on a frequent basigse social medjand play games on a phosrecomputey.

Third, the ALJ discounted Plaintiff’'s testimony on the ground that she “has a very poor
work history,” which suggested that she had “little motivation to return to the evoekf (Tr.
26.) Plaintiff agrees with the ALJ’s finding that she has a poor work history, butisakeswith

the ALJ’sfinding that her motivation mightave been impacted lilye fact thaherwages ould
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be garnishedince shéas been in arrears on her child support paynig@iseP|.’s Opening Br.
at 9 stating that the “ALJ accurately noted that Plaintiff had a poor work historythaitthe
ALJ’s speculatioron thechilling effect of Plaintiff's pastlue child support had revidentiary
basis in the record bere him”). It is immaterial whethethe record supports the ALJ’s finding
that Plaintiff's pasdue child suppontnight have impacted her motivatiém work,because
Plaintiff's poor work history alone is a clear and convincing for discountingesémony See
Whitten v. Colvin642 F. App’x 710, 712 (8 Cir. 2016)(holding that the ALJ met the clear and
convincing reasons standard, and noting tmatALJ reasonably determined that [the
claimant’s]poor work history suggested that his primary barrier to work was his lack of
motivation, rather than a disabili)y Thomas v. Barnhay278 F.3d 947, 959 {8 Cir. 2002)
(holding that the ALJ provided clear and convincing reasmndiscounting the claimant’'s
testimony andnoting that thelaimant “had an extremely poor work history and has shown little
propensity to work in her lifetime, which negatively affected her credibgigyarding her

inability to worK).

Fourth, the ALJ discounted Plaintiff's testimony based on evidence of medical
noncompliance. Medical noncompliance is a clear and convincing reason for discounting a
claimant’s symptom testimon$ee, e.g.Thebo v. Astrue436 F. App’x 774, 775 (8 Cir. 2011)
(holding that the ALJ provided clear and convincing reasangi$gcounting the claimant’s
symptomtestimony, and citing “medical noncompliance” as one of tietessg and convincing
reasons).

Plaintiff claims that “[t]he only referensdo noneompliance in the record wene

treamentnotesfrom September 2012dndthat this ‘singlereference to noxwompliance was

’ Plaintiff reported that she lost her driver's license in 1997 due to “outstanding child
support payments.” (Tr. 246, 463.)
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not substantiadvidencesupporting the ALJ’s findings.’Al.’s Opening Br. at J)demphasis
added). The Court is not persuaded by this argur@er&eptember 18, 2012, the day that
Plaintiff requested ketter explaining “why she can’t workthe assistant for Plaintiffgrimary
care physicianDr. Budrham noted that Plaintiff had a history of “severe” medication and visit
compliancessuesandthe assistant discussed those issues with Plaifftiff296-97.)The
assistant alsceferenced a similar issue on September 11, 2012, noting that Plaintiff ran out of
medication due to “visit compliance” issues. (Tr. 279.) In additiBlaintiff’'s California

provider documented over 11 instances of failure to show up or a late reschd&aefles’Br. at

8, citing Tr. 215-19, 223, 234-35, 237-39). In the Court’s view, the foregoing amounts to
substantial evidence supporting the ALJ’s decision to discount Plan&#timony on this
ground.

Furthermoreand contrary to Plaintiff's argument, the ALJ did notlsrfailing to seek
an explanation from Plaintiff about heredical norcompliance issuesSgePl.’s Opening Br. at
10.) Indeed, the medical records argambiguous on this point and, although a claimant may
have a good reason for not complying (i.e., a lack of access to free cosbvwervices or an
inability to afford treatment), nothing in the record suggests that Plaissfumable to access
medical treatment. In fact, the record suggests that Planat#lsout of state to access
treatment. Accordingly, the Court concludes that the ALJ’s duty to detleo@cordvas not
triggered hereSeeSmith v. Berryhill 708 F. App’x 402, 404 (9th Cir. 201{fEjecting the
claimant’s argument that the ALJ’s subjective symptom analysis wastfla@eause “[n]othing
in the record triggered the ALJ’s duty to develop the record,” and noting that “[a]a ALty to

develop the record further is triggered only when there is ambiguous evidence or when the
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record is inadequate to allow for proper evaluation of the evidefwtation and quotation
marks omitted).

Based on the foregoing, the Court declines to segoeds the ALJ’subjective
symptom evaluatiobecause it is reasonable and supported by substantial evi8esBellins
v. Massanari261 F.3d 853, 856 (9th Cir. 200)T]he ALJ’s interpretation of [thelaimant’g
testimony maynot be the only reasonable one. But it is still a reasonable interpretation and is
supported by substantial evidence; thus, it is not our role to sermsd-it.”);see alsaChesler
v. Colvin 649 F. App’x 631, 632 (9th Cir. 201@)olding that the ALJ provided two clear and
convincing reasons for discounting a claimant’s testimony, and thus concludirtejven
assiming that the ALJ erred in rejectififpe claimant’'sjsymptom testimony for other reasons,
any error was harmlesgeiting Batson v. Comm’r Soc. Sec. AdmB569 F.3d 1190, 1197 (9th
Cir. 2004)); Garza v. Astrug380 F. App’x 672, 673-74 (9th Cir. 2010)The ALJ explicitly
provided bur reasons for rejecting Gargaestimony about the severity of her pain. We do not
find three of the four reasons to be clear and convindlagertheless, the ALJ also implicitly
found that Garza testimony conflicted with the medical record. Coupled with the lack of
objective medical evidence, these contradictions amount to substantial e\adppoeting the
ALJ’'s determination, such that any error with regard to the other three reasonsmiasstpr
(citation omitted).
. LAY WITNESS TESTIMON Y

A. Applicable Law

An ALJ must consider lay witnessstimony concerning a claimast@bility to work.
Bruce v. Astrugb57 F.3d 1113, 1115 (9th Cir. 200%he ALJ cannot disregard such testimony
without providing specific reasons that are germane to each witess.v. Comm’r of Soc.

Sec. Admin.454 F.3d 1050, 1054 (9th Cir. 2008nconsistency with medical evidence is one
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such reason.Bayliss v. Barnhart427 F.3d 1211, 1218 (9th Cir. 2005permane reams for
rejecting a lay witnesgestimony [also] include inconsistencies between that testimony and the
claimant’s presentation to treating physicians or the clailmautivities, and the claimast’

failure to participate in prescribed treatmeidrber v. AstrueNo. 10-1432, 2012 WL 458076,

at *21 (E.D. Cal. Feb. 10, 201%urther, “when an ALJ provides clear and convincing reasons
for rejectirg thecredibility of a claimans own subjective complaints, and the layness

testimony is similar to the claimant’s complaints, it follows that the ALJ gives ‘gernsasens

for rejecting’ the lay testimonyWilliams v. Astrug493 F. App’x 866, 869 (9th Cir. 2012)
(citation omitted).

B. Application of Law to Fact

Here, the ALJ assigned “minimal weight” to Miller’s lay natss testimony. (Tr. 26.) In
support of his decision to discount Miller’s testimony, the ALJ observed, among otlgg;, thin
that Miller “provided answers to questions for which he would have no knowledge|[thagn
he did not live with the claimant, such as sleeping habits, syrenglgesting he simply
parroted” Plaintiff's allegations. (Tr. 26.) Accordingly, the ALJ found thatévis reporting was
“subject to the same credibility concerns discussed above in relatioratotifPs testimony.
(Tr. 26.)

Substantial evidence supports the ALJ’s finding that Méidrer parrotegdor provided
testimony that is substantially similar, ®laintiff's complaints Indeed, Miller’s third party
functionreportand Plaintiff’'sadult function report appear &amswer nearly all of the questions
in the sam@r similarfashion(in particular, the “yes” or “noand checkbox questions).
(CompareTr. 165-72with Tr. 178-85.)Miller and Plaintiff sreportseven include the same
scrivener’s error(SeeTr. 167, 180jndicating that Miller and Plaintiff both initiallgnswered

“no” to whether Plaintiff prepares her own meals, gratbothMiller and Plaintiff scratched out
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“no,” amended the answtr “yes,” and statedhat Plaintiff prepares microwaveable meals twice
a day. Accordingly, because the ALJ provided clear and convincing reasons for discounting
Plaintiff's subjective complaints, and because Miller’s testimony is substgrsiailar to
Plaintiff's complaints, it follows that the ALJ provided germane reasondiscounting Miller’s
testimony.Even assuming that the ALJ erred in rejecting Miller’s testimony for othsons,

any error was harmlesSeeMolina, 674 F.3d at 1121-2@dopting‘the Eighth Circuits well
reasonedletermination that an ALJ’s failure feven]comment upon lay witrss testimony is
harmless where the same evidence that the ALJ referiaditscrediting the claimant’s
[testimony]also discredits the lay witness’s [testimoi)y(citation, quotation marks, and

brackets omitted).

[I. MEDICAL OPINION EVIDENCE

Finally, Plaintiff argues that the ALJ erred in his “[c]onsideration” of Dmr8onds’
opinion. PIl.’s Opening Br. at 13 In support of her argument, Plaintiff notes ti{a}:Dr.
Simmonds examined Plaintiff in October 2011, (2) “Dr. Simmonds assB&antiff as capable
of performing light work based on the information available to him,” (3) Plaintiff el an
MRI of her lumbar spine on November 8, 2011, (4) “[n]o treatingxamining medical source|]
considered Plaintiff’'s functional capacity” in light of the November 2011 MRI, and(8)us
Dr. Simmonds’ opinion “should have served as a starting point for determining PIa[RF{C]
considering the subsequent worsening of Plainfiifaer back]condition.” (Pl.’s Opening Br.
at 14)

The Court is not persuaded by Plaintiff's argument. Dr. Simmondswaethat
Plaintiff’'s x-rays andVIRIs “have been consistent with degenerative disc disease of the lower
lumbar” spine, and that physical therapy and epidural steroid injectiongecesutinly“minimal

to moderate improvement.” (Tr. 25AgverthelessDr. Simmondsexamination revealeithat

PAGE22 —OPINION AND ORDER



Plaintiff was capablef performinglight work in October 2011 (i.e., one month before the
November 2011 MRI, which likewisevealed enence of degenerative disepd&eeTr. 257,

Tr. 395, indicating that a June 2013 MRIPlaintiff's lumbar spine similarlyevealed no
“evidence of fracture” and “[m]oderate to advanced multilevel discogenic and tpaterative
diseas¢ see alsdr. 19, indicating that the ALJ determined that Plaintiff's “multilevel
discogenic and facet degenerative disease of the lumbar spine” is a severe impaitheagh
Plaintiff impliesthat her lower backignificantlyworsenedafter October 201&andthat the
November MRI reflects that fadhis argument appears to beemisedon Plaintiff'sown
testimony which the ALJ appropriately discountas not entirely credibl¢SeeTr. 465-68,
“[W]hat happened on November 8, 2011, that feel made it impossible for you to continue
working in any capacity? A. | had a boyfriend of seven years that passe(imdaye

2010]. . . . [M]onths after that [i.e., ‘right before Thanksgiving’ in November 2011,] | had to
move [off of his parents’ property], [so] | was under a lot of stress and Idsteateng seizures
and my back . .pain was getting worddecause | was havirggizurerelated fallsandreinjured
my lower back due to those fallsi;f. Def.’s Br. at 5 “Other than a single [se]feport of [a]
‘seizure recently. . . in January 2012, the undersigned was unable to locate medical records
indicating she sought treatment for seizures from a medical provider.¢ydogly, Plaintiff has
failed to identify any harmful error in the ALX®nsideration of Dr. Simmonds’ opinioGf.
Quinones v. Berryhill690 F. App’x 966, 967 (9th Cir. 2017]T] he only evidence in the record
that[the claimant’s]flare-ups, loss of grip strength, and fatigue were frequent and debilitating
was hettestimony and selfeports to doctors, and she does not cotibesfALJ’s conclusion that

she wasnot entirely credible.”)citation omitted).
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CONCLUSION

Forthe reasons statgithe Court AFFIRMS the Commissioner’s decision because it is
free of harmfulegal error and supported by substantial evidence.

IT 1S SO ORDERED.

DATED this 12th day ofMarch, 2018. u/%’ /f't%f’”?

STACIE F. BECKERMAN
United Statedagistrate Judge
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