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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

MEDFORDDIVISION

JOHN SALMONS, SR. Civ. No. 1:1%v-01104MC

Plaintiff, OPINION & ORDER
V.

THE STATE OF OREGON; DHS
CHILD WELFARE DIVISION,
MEDFORD BRANCH; STATE OF
OREGON ATTORNEYS GENERALS
OFFICE; THE CITY OF KLAMATH
FALLS, OREGON ET AL.; CARTER
JONI COLLECTION AGENCY, LLG

Defendant

McSHANIE, District Judge.

Plaintiff John SalmonsSr. seeks leave to proceadforma pauperis(“IFP”) in this
action. ECF No. 2.The State of Oregon, the Oregon Department of Human Services, and the
Oregon Department of Justice (collectively “the State Defendpritave filed a motion to
dismiss ECF No. 4. The Court notegshe State Defendants’ motion, but for purposes of
procedural clarity the Court has opted to resolve SalmdiRE’ petitionpursuant to 28 U.S.C. §

1915(e)(2)(B).
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For the resons set forth below, the Complaint, ECF No.isl,DISMISSED with
prejudice as to all claimagainst the State Defendants brought pursuant to 42 U.S.C. § 1983
The Complaint is DISMISSED witleave to amends to Salmons’sther claims

LEGAL STANDARD

Generally, all parties instituting any civil action in United States District Court nayst p
a satutory filing fee. 28 U.S.C§ 1914(a). However, the federal IFP statute, 28 U.S.C. §
1915(a)(1), provides indigent litigants an opportunity for meaningfgless to federal courts
despite their inability to pay the costs and fees associated with that acaessuthdrize a
litigant to proceed IFP, a court must make two determinations. First, a courdetesnine
whether the litigant is unable to pay #ests of commencing the action. 28 U.S.C. § 1915(a)(1).
Second, it musassesswvhether the action is frivolous, malicious, fails to state a claim upon
which relief may be granted, or seeks monetary relief from a defendant whmise to such
relief. 28 U.S.C. § 1915(e)(2)(B).

In regard to the second of these determinations, district courts have the powe2&inde
U.S.C. § 1915(e)(2)(B) to screen complaints even before service of the complaint on the
defendants, and must dismiss a complaint if it feolstate a claim. Courts apply the same
standard under 28 U.S.C. § 1915(¢e)(2)(B) as when addressing a motion to dismiss under Federa
Rule of Civil Procedure 12(b)(6)Watison v. Carter668 F.3d 1108, 1112 (9th Cir. 20120
survive a motion to dismiss under the federal pleading standards, the complaintciugs a
short and plain statement of the claim and “contain sufficient factual mattpted as true, to
‘state a claim for relief that is plausible on its fac&shcroft v. Igbal556 U.S662, 678 (2009)
(quotingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). “A claim has facial plausibility

when the plaintiff pleads factual content that allows the court to draw thenedds inference
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that the defendant is liable for the misconduct alleged. The plausibility standargks.foml
more than a sheer possibility that a defendant has acted unlawfudly.” The court is not
required to accept legal conclusions, unsupported by alleged facts, dsltrue.

Pro sepleadings are heltb less stringent standards than pleadings by attorri¢gmes
v. Kerner 404 U.S. 519, 52Q1 (1972). That is, the court should construe pleadingsdge
plaintiffs liberally and afford the plaintiffs the benefit of any douli{arim-Panahi v. Los
Angeles Police Dep't839 F.2d 621, 623 (9th Cir. 1988). Additionallypeo selitigant is
entitled to notice of the deficiencies in the complaint and the opportunity to amend, beless t
complaint’s deficiencies cannot be cured by amendnient.

DISCUSSION

The Complaint in this case is disjointed and difficult to redcappears to assert claims
against theState of Oregon, th@regon Department of Human Services (“DH&Nd “State of
Oregon Attorneys Generals Office,” which the Court interprets esim against the Oregon
Department of Justice (“DOJ")for actions taken with regard to state courtjuvenile
dependency proceeding involving Salmons’s childi®ame if not all, of these claims appear to
assertlaims forconstitutional violations pursuant to 42 U.S.C. § 1983.

The Complaint also brings claims against the City of Klamath Falls and the Games
Collection Agency. These claims relate to disputes over the payment of fines for municipal
code violatios and traffic tickets. The claimsagainst the City of Klamath Falls and the Carter
Jones Collection Agency do not appear to have any connection to the clainst Hga State

Defendants.

! The Carter Jones Collection Agency is identified in the caption as “Carte€dllection Agency, LLC.”
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l. The State Defendants

Salmons appears to bring his claims against the State Defendants pursuant t€48 U.S
1983. Title 42 U.S.C. § 198provides a federal cause of action against any person who, acting
under color of state law, deprives another of his federal rigl@srin v. Gabbert526 U.S. 286,
290 (1999). To maintain a claim under § 1983, “a plaintiff must both (1) allege the deprivation
of a right secured by the federal Constitution or statutory law, andli¢geahat the deprivation
was committed by a person acting under color of state lanteison v. Warner451 F.3d
1063, 1067 (9th Cir. 2006).

A. Sovereign Immunity

The Eleventh Amendment provides that a state is immune from suit in federal court
unless Congress has abrogated the state’s immunity by appropriate legiskaion or the state
itself has waived it.Va. Office for Prot. 8Advocacy v. Stewar563 U.S.247, 25354 (2011). It
is similarly well settled that a state agency is entitled to sovereign immunity from BuiR.
Aqueduct & Sewer Auth. v. Metca®06 U.S. 139, 144 (1993 ongress has not abrogated state
sovereign immunity in 42 U.S.C. § 198%ee Braunstein v. Ariz. Depf Transp, 683 F.3d
1177, 1188 (9th Cir. 2012).

To the extent that Salmons’s claims against the State Defendantsirzoliese8 1983,
those claims are barred by sovereign immunity. This jurisdictional deficieannot b
remedied by amendment and those claims are therefore dismissed with prejutkc€ourt is
mindful of the fact thapro seplaintiffs should be given the benefit of the doubt and so the Court
will proceed to identify the othedeficiencies in Salmons'€omplaint. Salmons will also be

given leave to restate his claims on some other basis, if he i®aldeso.
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B. Standing

“[S]tandingis an essential and unchanging part of the-cas®ntroversy requirement of
Article 11l [of the United States Constitution].’Lujan v. Defenders of Wildlif&604 U.S. 555,
560 (1992). “Standing addresses whether the plaintiff is the proper paripdahe matter to
the court for adjudication.”"Chandler v. State Farm Mut. Autims. Co, 598 F.3d 1115, 1122
(9th Cir. 2010). At an “irreducibleconstitutionalminimum,” Article Ill standing “requires the
party asserting the existence of federal cpursdiction to establish three elements: (1) an injury
in fact that is (a) concrete and particularize and (b) actual or imminent;u&tem; and (3) a
likelihood that a favorable decision will redress the injuryWolfson v. Brammer616 F.3d
1045, 1056 (9th Cir. 2010) (internal quotation marksatadion omitted).

In addition to these constitutional limitations on federal court jurisdiction, #reralso
prudential limitations on its exercisdzleck & Assocs., Inc. v. City of Phoen#71 F.3d1100,
110304 (9th Cir. 2006). The doctrine of prudential standing “restrict[s] the grounds a plaintiff
may put forward in seeking to vindicate his personal stake.at 1104. Courts must consider,
among other things, “whether the alleged injury isrenthan a mere generalized grievance,
whether the plaintiff is asserting her own rights or the rights of thirdegarind whether the
claim in question falls within the zone of interests to be protected or regulatatieby
constitutional guarantee in questionWolfson 616 F.3d at 1056 (internal quotatiorarks and
citation omitted). As a prudential matter, even when a plaintiff has Article Il standing, we
ordinarily do not allow third parties to litigate on the basis of the rights of othétkahned

Parenthood of Idaho, Inc. v. Wasd&76 F.3d 908, 917 (9th Cir. 2004).
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1. Lack of Jury Trial

Salmons alleges that parents are not given a jury trial in state court pnyseéal
terminate parental rightsCompl. 2. Although Salmons alleges thatshchildren have been
placedin foster care, it does not appear from th@mplaint that he has been subjected to a
proceeding terminating his parental righeeCompl. 3(“[DHS’s failure to return phone calls
has] made it very difficult for me to work with the state of Oregon in order to Gethitdren
back from Foster Carel[.]").

From the face of the Complaint, it appears that Salmons is asserting eitheradizgzher
grievance regarding the allocation of jury trials in state court, or is agsartiaim on behalf of
some unnamed third party. In either c&amons lacks stanuly.

2. Sexual Harassment of Mrs. Salmons

Salmons claims that his wife was sexually harassed by an Oregon statgesm@med
Kevin Reed on multiple occasions. Compl.Salmonsassertshat his wife has filed complaints
with the State of Oregon and the Medford Police Department, but that no actionkems ta
Compl. 5.Salmons does not allege that he was sudikotsexual harassment aktfs. Salmons
is not a party to this action.

Because Salmons cannot present claims on behalf of Mrs. Salmons andtdaksge
that he was subjected to sexual harassimemtelf he lacks standing to bring this claim.

C. Thirteenth Amendment Claim

Salmons has four children who were placed into foster care in 2015. Compl. 2. As part
of the juvenile dependency proceeghn parents are required to “complete services,” which can
be time consuming. Compl.-2 Parents are not compensated for the time they spend

conpleting services. Compl.-2. Salmons estimates that he has performed 4,000 hours of

Page6 -OPINION & ORDER



uncompensated work fohe State of Oregon as part of these “servica8dmpl. 3. Salmons
alleges that the practice of requiring parents to “complete services” as part oéralejuv
dependency proceedings without monetary compensation is a violation of therdbeclaf
Proclmation Act.” Compl. 3. Salmons also asserts that DHS has frequently failed to return his
phone calls and that he is entitled to compensation for the time he spent on the phone. Compl.
11. The Courtonstrueghis as a Thirteenth Amendmaezsiaim brought pursuant to 42 U.S.C. §
1983.

The Thirteenth Amendment provides that “[n]either slavery nor involuntary servitude,
except as punishment for crime whereof the party shall have been duly conwhetibaxsst
within the United States. . . .” U.&onst. Anend XIlII 8 1. Involuntary seitude or peonage
“occurs when an individual coerces another into his service by improper or wrongful conduct
that is intended to cause, and does cause, the other person to believe that he or she has no
alternativebut to perform the labor.”"Brogan v. San Mateo City01 F.2d 762, 764 (9th Cir.
1990)(internal quotation marks and citation omitted)

In this case, Salmons does not clearly allege what labor he was requirectm petther
than a nebulous reference ‘tservices” connected to the juvenile dependency proceedings.
Salmons does not clearly allege who required these services of $amons does not allege
that DHS caused him to believe he had no alternative but to perform thosessericdoes
Salmonsllege that DHS engaged in improper or wrongful conduct in order to cause S&mons
believe that he had to perform the services. On the contrary, it appears that Deétidvading

a regular dependency proceeding through the Oregon state courts.
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As tothe unreturned telephone calls, Salmons does not allege thelidne=d that he had
no alternative buto make those calls, nor does he allege that any of the Defendants caused him
to believe that he had to make the calls.

D. Failure to train

Salmonsallegesthat DHS relied on the uncorroborated allegations of a person with
severe mental illnessas its handling of Salmons’s cas€ompl. 3. Salmons appears to allege
that DHS Child Protective Services relied on thisspets false claimshat Salmond$ad been
convicted of manslaughter and/or murder, as well as other crimes, in order tahefen$sto an
agency. Compl. 4. Although is not clear from the Complaint who this personthgre are
some indications that it lIrs. Salmons. Compl. 51t is similarly unclear what decisions were
made or actions taken by DHS based on the allegations of this person.

Salmons appears to allege a clagainst DHS based on failure to train Del@ployees
to properly deal with individuals with mental illnessénadequate training may serve as a basis
for § 1983 liability “only where the failure to train amounts to deliberate imdiffce” to the
rights of those with whom the untrained person comes into contact and the failtreent
actually caused a coitsitional harm or deprivation of rightgzlores v. Cnty of Los Angeleg58
F.3d 1154, 11589 (9th Cir. 2014). Deliberate indifference is a “stringent standard of fault,”
which requires proof that the official “disregarded the known or obvious consEoérhis
action.” Connick v. Thompserb63 U.S. 51, 61 (201 )nternal quotation marks and citation
omitted) A plaintiff must demonstrate a “conscious or deliberate choice” on the part of the
defendant.Flores 758 F.3d at 1158rternalquotation marks and citation omitted). In order to
state a claim based on inadequacy of training, a plaintiff must allege fagttghthat the

defendant “disregarded the known or obvious consequemtetparticular omission itheir
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training program would cause. . employees to violate citizens’ constitutional rightdd. at
1159 (quotation marks and citation omitted).

In this case, it is not clear what constitutional right was violated as a resudfefdants’
alleged failure to train employees to work with people with mental illnesses. It ¢¢eao who
was responsible for the alleged violation, nor is it clear whs responsible for trainintpat
person. Salmons has made no showing of deliberate indifference.

E. Placement of Salmons’s Children

Salmons claims that DHS plaibs separate his children from one another and place them
in different faster homes. Salmonsclaims that DHS’s plamas caused him distress and will
cause distress to the childrerbalmons also alleges that @as preventedrém seeing his
children on at least one occasion because he had been drinking and had a BAC of 0.04. Compl.
4-5. Salmons asserts that his degree of intoxication was not sufficient to prevefrommim
driving and that it was therefore unlawful for DHS to prevent him from seeing tdseshi

District courts are courts of limited jurisdiction and “may not grant relief rabae
constitutional or valid statutory grant of jurisdiction&-Z Int’l v. Phillips, 323 F.3d 1141, 1145
(9th Cir. 2003) ifiternal quoation marks anditation omitted). “A federal court is presumed to
lack jurisdiction in a particular case unless the contrary affirmgti&ppears.” Id. “[A] court
may raise the question of subject matter jurisdictsoi, sponteat ay time during tle pendency
of the action, even on appeal.Snell v. Cleveland, Inc316 F.3d 822, 826 (9th Cir. 2002)
(citation omitted).

“There is no subject matter jurisdiction over . . . domestic disputes” wheedearaf
court is asked to grant a divorce or annulment, determine support paymentardcastody of

children.” Peterson v. BabbitZ08 F.2d 465, 466 (9th Cir. 1983) (citation omitted).
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In Marcus v. OregonNo. 3:12¢cv-01750HZ, 2012 WL 6618242 (D. Or. Dec. 12, 2012),
Judge Hernandez confronted a similar issue. The court observed that, although thesedse
constitutional issues, it was “at its core a child custody dispute and the clainttearly arise
out of Plaintiff's childcustody proceedings in Washington County Circuit Coamd thatthe
federal courtthereforelacked subject matter jurisdictionld. at *2. Like Marcus this case
appears to be, at its core, a child custody dispateproperly falls within the jurisdiction of the
state courts

It also appears that this claim related to an ongoing Oregon state court proceeding.
Accordingly, the Younger abstention doctrine is implicatéd. Absent extraordinary
circumstances, federal courts must decline to interfere witnding state court proceeding, if
the state court proedings are (1) ongoing; (2) implicate important state interests; and (3)
provide the plaintiff an adequate opportunity to litigate federal clairBafi Remo Hotel v. City
and Cnty. of San Franciscd45 F.3d 1095, 1103 (9th Cir. 1998) (citation omitted)he
Youngerabstention doctrine peits a court to dismiss a casaa sponteat any point in the
litigation. See Marcus2012 WL 6618242, at *2 (citindugustin v. Cnty. of Alameda34 F.
App’x 521 (9th Cir. 2007))RinegardGuirma v. U.S. BankCivil No. 3:131072PK, 2013 WL
4017884, at *1-2 (D. Or. Aug. 6, 2013).

In this case, the Complaint alleges that the state court juvenile dependencdipgpeaee
ongoing. It appears that Salmons will have an opportunity to litigate the dispositiors of hi
children in that proceedingFurthermore,dmily relations are a traditionahd importanarea of
state concern. See Moore v. Simst42 U.S. 415, 435 (1979)Accordingly, this claim is

dismissed.

2Younger v. Harris401 U.S. 371971).
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F. Seizure ofSalmons’Children Without Compensation

Salmons allegethathe is entitled to monetary compensation for the 'stg&zure of his
“property,” by which he means his children. Compl.Als a preliminary matter, Salmobsses
this claim onthe fundamentamisapprehension that children are pmpender Oregon law It
goes without saying that this belief is incorret@hildren are not property.In Re Marriage of
Winczewskil88 Or. App. 667, 753 (2008)nternal quotation marks and citation omittes@e
also U.S. Const. Amend. XlII (abolishing the practice of slaveiNgw York v. Compagnie
General Transatlantiquel07 U.S. 59, 662 (1883)(“We know of nothing which can be
exported from one country or imported into another that is not in some sense prqpeggrty
in regard to which somene is owner, and is either the importer or exporter. This cannot apply
to a free man. Of him it is never said he imports himgdffi®wife or his children”) (emphasis
added).Accordingly, this claim is dismissed.

G. Interference With Marital Relationship

Finally, Salmons alleges that DHS has attempted to interfere with the relationship
between Salmons and his wife, apparently by informing Mrs. Salmons that they etwuidthe
children to her custody so long as she was not with Salm®akrons claims that DHS “failed
to make attempts to ameliorate the differences between a husband and wife.” Compl. 9.
Salmors also alleges that the State of OregansedMrs. Salmongo attempt suicidewhich she
allegedlydid by injecting a lage amount of heroin. Compl. 5.

The Court is at a loss to characterize tie@am. In the first instance, Salmons fails to
allege that the State of Oregon or DHS has a duty to “ameliorate the difigtdmetween
Salmons and his wife. The Complaggems to allega general breakdown in the relationship

between Salmaand Mrs. Salmons, bdbes not clearly allege how DHS has interfered with the
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relationdip between them. Nor does the Complaint clearly allege how DHS calised
Salmons toattempt suicide, nor whyhe State of Oregomshould be held liable for Mrs.
Salmons’s decision to inject dangerous amounts of hetbis. possible that Salmons might be
able to more clearlidentify and state this claim in an amended complaint.

I. The City of Klamath Falls and the Carter Jones Collection Agency

Salmons has been cited for varioklamath Fallsmunicipal code violations and it
appears that at least some of the fines associated with these violations waail n&almons
laterreceived a traft citation for Failue to Obey a Traffic Device miolation of ORS 811.265.
Compl. 6. Salmons entered a plea of “no contestt,the trafficviolationand made unsuccessful
attempts to pay the fineCompl. 6. It appears that th®regon Department of &dor Vehicles
(“DMV™) and/or the City of Klamath Falls refused to apply the proffered payment to fiie tra
ticket because city policy requires that payments be applied to the olddsindung dels,
which were themunicipal fines. Compl. 8. The Complaint shows ti&dlmons made two
paymentdotaling $130on the accumulated feesdafines in July and August 2014. Compl. 8.
Salmons’s driver’s license was suspended in April 2015, apparently for failure thgiesffic
fine. Compl. 6. Salmomallegesthat hehashad difficulty working as a result of his suspended
license. Compl. 7.

It appears that some or all of Salmons’s fines were referred to the @aresrQollection
Agency. At the time the fines and fees were referred to the collectionsya@aimons owed
the city $2,145 in unpaid fines and fees. Compl.S&lmons alleges that employees of Carter
Jones Collection Agency refused to accept Salmons’s offers of payment. Compl. 6.

As previously noted, efderal courts are courts of limited jurisdictiorKokkonen v.

Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994). Unlike state courts, whiehcourts
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of general jurisdiction, federal courts may only exercise jurisdictiazertain kinds of casess
authorized by the United States Constitution and Congrélssted States v. Jacobo Castillo
496 F.3d 947, 951 (9th Cir. 200{@n bang. Federal courts have jurisdiction over two primary
categories of cases: (1) those based on federal law (fedestlaqujurisdiction); and (2) those
involving citizens of different states where more than $75,000 is at issue (diversitychiois).
See28 U.S.C. 8§ 1331-32.

Diversity jurisdiction requires that the plaintiff and defendant be “citizendiftdrent
states.” 28 U.S.C. § 1332(a)(1). The plaintiff has the burden of showing diversity ofsitige
Kanter v. Warnei.ambert Co,. 265 F.3d 853, 8538 (9th Cir. 2001). An objection that a
particular court lacks subject matter jurisdiction may be raigexhip party, or by the court on its
own initiative, at any time Arbaugh v. Y & H Corp.546 U.S. 500, 506 (2006); Fed. R. Civ. P.
12(b)(1). The court must dismiss any case over which it lacks subject maseicjion. Fed.

R. Civ. P. 12(h)(3).

In Section Il of the Civil Cover Sheet, Salmons has checked the boxes for “federal
guestion” and‘'diversity” as the basefor jurisdiction, although he has crossed out the federal
guestion bubble and written “This one” beneath the bubble for diversityigiitgd In Section
lll, Salmons has checked boxes indicating that both he anehBexfiits are citizens of Oregon
and that Defendants’ principal place of business is in Oregon.

In the Complaint itself, Salmons asserts that diversity of citizenshipsdydastuse he
lives in Medford, Oregon and the Oregon DMV is headquartered in Salem, Grezmmpl. 10.

Salmons isalso suinghe City of Klamath Fallsan Oregon musipality, andthe CarterJones

% The Court notes that the Complaint contains little in the way of allegatioasineg the Oregon Department of
Motor Vehicles and Salmons makes no claims regarding diversity of sitigeas to either the City of Klamath
Falls or the Carter Jes Collection Agency.
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Collection Agency, whichaccording to Section Il ddalmons’s Civil Cover Sheet, is an Oregon
company.On its face, thereforé¢he Complaint demonstrates a lack of complete diversity.

As there is no diversity of citizenshgmd Salmonsaks not clearly assert that his claims
against the City of KlamhtFalls or the Carter Jones Collection Agency arise uiederal law,
thoseclaims aredismissed for lack of jurisdiction.

CONCLUSION

For the reasons set forth above, the Complaint, ECF N®eDISMISSED withprejudice
as to Plaintiffs42 U.S.C. § 1988laimsagainst the State Defendantghis ruling will render
the State Defendants’ Motion to Dismiss MOOECF No. 4. The Complaint is DISMISSED
with leave to amends to Plaintiff's other claimsPlaintiff shall have thirty (30) days in which
to file an amended complaintPlaintiff is advised that failure to file an amended complaint
within the allotted time will result in the entry of a judgment of dismissal.

The Court defers ruling on Plaintiff's petition to proceed IFP, ECF2Jantil Plaintiff
files an amended complaint or the time for doing so has expired.

It is so ORDERED and DATED this8th day ofAugust 2017.

s/ Michael J. McShane

MICHAEL McSHANE
United States Districludge
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