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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF OREGON

JAMESALAN NOVA, Case No. 2:13-cv-01085-ST
Petitioner, OPINION AND ORDER ADOPTING
FINDINGS AND
V. RECOMMENDATIONS
BRAD CAIN,
Respondent.

Michael H. Simon, District Judge.

United States Magistrate Judge Janice M. Stewart issued Findings and Recommendation
(“F&R”) in this case on September 8, 2015. [3A&. Judge Stewart recommended that the First
Amended Petition for Writ of Habeas Corpuk{DL9) be denied, the case dismissed with
prejudice, and the court decline to issue a Geatié of Appealability othe basis that Petitioner
has not made a substantial showing of the derialconstitutional right pursuant to 28 U.S.C.

§ 2253(c)(2).

Under the Federal Magistratast (“Act”), the Court may accept, reject, or modify, in

whole or in part, the findigs or recommendations made by the magistrate.” 28 U.S.C.

8 636(b)(1). If a party files objections to a nsitate’s findings and recommendations, “the court
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shall make a de novo determination of those postiof the report or specified proposed findings
or recommendations to with objection is madefd.; Fed. R. Civ. P. 72(b)(3).

For those portions of a magistrate’s findiraggl recommendations to which neither party
has objected, the Act does not prescribe any standard of r&@eWhomasv. Arn, 474 U.S.
140, 152 (1985) (“There is no indication that Congrasenacting [the Act], intended to require
a district judge to review a magistrateégport to which no oleictions are filed.”)United Sates.
v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003) (emtyaholding that the court must
review de novo magistrate’s findings amd¢emmendations if objection is made, “but not
otherwise”). Although in the absence of objectiao review is requad, the Act “does not
preclude further reviewy the district judge[$ua sponte . . . under a@le novo or any other
standard." Thomas, 474 U.S. at 154. Indeed, the Advisory Committee Notes to Fed. R. Civ. P.
72(b) recommend that “[w]hen no timely objectioriied,” the Court revew the magistrate’s
recommendations for “clear error on the face of the record.”

Petitioner timely filed objections to the R&(Dkt. 55), to which Respondent responded.
Dkt. 56. In the response, Respondent objectédedinding that Petitioner alerted the post-
conviction relief (“PCR”) court to his Groundddaim. Respondent does not, however, object to
the conclusion denying Pettier relief on Ground 8. Respondent asserts that the F&R
mistakenly pointed to the S&as closing argument as evidence that Ground 8 was before the
PCR court. The reference in the State’s clgsd a claim of cumulative error, however, is
evidence that the claim was before the PCRtc&urther, although Petitioner did not use the
word “cumulative” in his petition before the PC@Burt, he described the basic contours of the
claim, as did his counsei closing argumentee Dkts. 31-1 at 89; 31-2 at 148. Accordingly,

Respondent’s objectiondlF&R is unavailing.
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Petitioner raises two objections to the F&R rejecting his claims for relief: (1) the denial
of Ground 7(C); and (2) the denial of GroundP8titioner also objects to the recommendation
that no certificate of appealability be issueditPmer argues that the&R erred in denying his
ineffective assistance of counsel claim on Grouft@) of his habeas petition because the F&R
contains a factual error. According to Petiter, the F&R relies on an uncharged event in
concluding that the PCR courfisding that there was a pause sufficient to justify separate
convictions and consecutive sentes under Or. Rev. Stat. (bieafter “O.R.S.”) § 161.067(3)
was not an unreasonable determination of the fRetistioner also arguekat the F&R erred in
denying his ineffective assistance of courté@im on Ground 8 because the F&R failed to
consider the cumulative effeittat Petitioner’s tribattorney’s missed ipeachment opportunities
would have had on the credibility tife prosecution’s primary witness.

The Court has reviewed de novo the portiohthe F&R to which Petitioner and
Respondent objected and has reviewed for egar those portions t@hich no objection was
filed. The Court agrees witludge Stewart’s analysis and adofite F&R with the exception of
the last paragraph of sectidhB.1. The Court agrees witRetitioner that the F&R made a
factual error by considering an uncharged acbimcluding that the PCBourt’s finding was not
an unreasonable determination of the fadtscordingly, the Court reptes the last paragraph

of section 111.B.1 of the F&Rwith the analysis below.

! The F&R states, “The first rapes ss$iie occurred over the course of several
hours (between 11:00 p.m. and 5:30 a.m.) and involved multiple locations in the apartment.
Petitioner then returned to rape the victimiagafter he had gotten dressed and she had fallen
asleep.” Dkt. 53 at 11. Petitioner was not chdrgéh rape for the sexual encounter that
occurred after the victim had fallen asleep. Retér was charged with & counts of rape for
events that occurred on the victim’s couisbdroom chair, and bed between approximately
11:00 p.m. and 5:30 a.m. These three rapes are the acts between which the PCR court determined
there was “sufficient paes under O.R.S. § 161.067(3).
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[11.B.1 REPLACEMENT ANALYSIS

To obtain habeas relief under 28 U.S.C. § 2@K2), a petitioner must show that the
state court’s adjudication of his claim “resuliach decision that was based on an unreasonable
determination of the facts in light of the eviderpresented in the Statourt proceeding.” The
Ninth Circuit has interpreted 2254(d)(2) to mean that “a federal court may not second-guess a
state court’s fact-finding processless, after review of the state-court record, it determines that
the state court was not merely wrong, but actually unreasondbigdr v. Maddox, 366 F.3d
992, 999 (9th Cir. 2004). In conducting this revi@nfederal court “must be particularly
deferential to our state-court colleagudsd.”at 1000. Although “deference does not imply
abandonment or abdication of judicial review,” the state court’s decision “will not be overturned
on factual grounds unless objectively unreasonablglm &f the evidence presented in the state-
court proceeding.Miller-El v. Cockrell, 537 U.S. 322, 324 (2003).

If the state court’s decision survives this avj “the state court’stiidings are dressed in
a presumption of correctness, which then sisleel them against any challenge based on
extrinsic evidenced,e., evidence presented for the first time in federal cotigylor, 366 F.3d at
1000;seealso 28 U.S.C. § 2254(e)(1) (providing that diatermination of a factual issue made
by a State court shall be preseniriio be correct”). The habeagplicant may “rebut[] the
presumption of correctness by clear and cocimg evidence.” 28 U.S.C. § 2254(e)(1). The
Ninth Circuit has noted that “the presutop of correctness and the clear-and-convincing
standard of proof only come into play once skege court’s fact-findingsurvive any intrinsic
challenge; they do not apply to a challenge ihgbverned by the deference implicit in the
‘unreasonable determinationastdard of section 2254(d)(2)raylor, 366 F.3d at 1000.

Here, Petitioner raises only artrinsic challenge to theCR court’s decision. Petitioner

presents no new evidence for the first time in federal court. This Court must thus uphold the PCR
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court’s determination that there was a suéfitipause during Petitioner’s conduct unless the
Court finds that the decision was based on an soredble determination of the facts in light of
the evidence presented in the State court proceeding.

Petitioner was convicted onrde counts of Rape in ther§t Degree. The three rapes
occurred on the night of Meh 14, 2004, between approximgtée hours of 11:00 p.m. and
5:40 a.m. the next morning. Dkt. 32-1 at 9, 3B, 572. Petitioner raped his ex-girlfriend (*J.F”)
on her living room couch until she “squirmed on to the end of the coletlat 38. That rape
lasted approximately a minute, although the two wiretle living room for five to ten minutes
while J.F. tried to convince Petition® stop or to leave the housd. at 38, 43; Dkt. 31-1 at
128. Petitioner may have allowed J.F. to usebdtbroom after the enanter on the couch and
before continuing the attack. Dkt. 31-1 at 119Rétitioner then “pulled” J.F. into her bedroom
and raped her on a bedroom chair for betweean8060 minutes. Dkt. 32-1 at 48, 50. After the
encounter on the chair, Petitioner “took [J.F.][bgr] arms” and moved her to the bed, possibly
to “be more comfortablefd. at 56. He removed his clothes fullgl. at 62. He also paused to
put a condom on and began to “chdldekind of suffocate[e]” J.Ad. at 51, 53; Dkt. 31-1 at
125. On the bed, Petitioner once again rapecudtit.he let her use the bathroom a second time
and fall asleep. Dkt. 32-1 at B2~ Although Petitioner and J.F. hadourth sexual encounter in
the morning of March 15, Petitioner was obarged with a fourtbount of rape.

A sufficient pause requires “a temporaryboief cessation of a defendant’s criminal
conduct that occurs between repeated violations and is so marked in scope or quality that it
affords a defendant the opportunityrémounce his or her criminal inten8&ate v. Huffman, 234
Or. App. 177, 184 (2010). There is such a cessatbaly'if one assault ended before the other

began. The mere passage of time, by itself, doesstablish that onesault ended before the
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other began.Qate v. Sanders, 185 Or. App. 125, 130, (2002)yinion adhered to as modified on
reconsideration, 189 Or. App. 107 (2003). A sufficient paudoes not exist where there is “no
evidence of a pause in defendamtsduct of any measurable duratiofdte v. King, 261 Or.
App. 650, 654 (2014) (citinGanders, 186 Or. App. at 130). It is henough for the victim to
escape for “a span of three to four seconds” to pull an alarm before the defendant resumes the
attack.Sate v. Watkins, 236 Or. App. 339, 341, 236 P.3d 770, 771 (2010). There is, however, a
sufficient pause where “something of significance” occurs between assaults, such as when a
third-party intervenesing, 261 Or. App. at 656.

Here, the three rapes occurred in three diffeleg@tions in J.F.’s apartment. Petitioner
physically moved J.F. from th@uach, to the chair, and finaltp the bed. While on the couch,
the attack stopped temporarily as J.F. pleadéd him and possibly used the bathroom.
Petitioner then took J.F. intodlbedroom and assaulted her am¢hair. Between the chair and
the bed, the attack stoggh temporarily while Petitioner pah a condom and fully removed his
clothes. These facts support detmination that Petitioner calihave renounced his criminal
intent during any of the pauses or while movingalions from the couch to the chair and then to
the bed. Based on the factual record before thie $burt, the PCR court’s conclusion that a
sufficient pause occurred between the thresckst was not objectivelynreasonable. Thus, the
record before the State court supports @& Rourt’s conclusion that Petitioner was not
prejudiced by his counsel’s failute object to the @nsecutive sentencé&round 7(C) does not

entitle Petitioner to Haeas corpus relief.

% The evidence before the PCR court less strong supporting a pause between the
rapes occurring on the chair and the bed. Evdrilvever, it was unreasonable in light of the
evidence presented for the PCR court to dategrthat there was a sufficient pause between
those two rapes, Petitioner fails to meet his burden to sheffeative assistance of counsel.
Petitioner fails to show prejuck from his trial counsel’s faita to argue against consecutive
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CONCLUSION

Judge Stewart’s F&R is hereby ADOPTED MART. The F&R is adopted, with the
exception of the last paragraphsection 111.B.1, which is i@aced by the analysis herein.
Petitioner’s First Amended Petition for Writ of bisas Corpus (Dkt. 19) is DENIED and this
proceeding is DISMISSED. The Court declinessgue a Certificate dkppealability on the
basis that Petitioner has not madsubstantial showing of therdal of a constitutional right
pursuant t@®8 U.S.C. § 2253(c)(2).

IT ISSO ORDERED.

DATED this 5th day of October, 2015.

& Michael H. Simon
Michael H. Simon
UnitedState<District Judge

sentences for the rapes occurring on the chair and the bed. Even assuming the rapes on the chair
and bed were one crime subject to one seetdmecause it was not unreasonable for the PCR

court to conclude that there was a suffitieause between the rapeccurring between the

couch and the chair/bed, Petitiomeas subject to separate conioas and consecutive sentences

for those two rapes. Those two rapes cariséntence of 100 montbach, for a potential

sentence of up to 200 months. Petitiomaeived a sentence of only 140 mongee Dkt. 31-1

at 1-3.
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