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San Francisco, CA 94111

Attorneys for Defendant Western America
Province of the Capuchin Franciscan Friars

Ryan C. Kaiser

Gregory P. Lynch

MILLER NASH GRAHAM & DUNN LLP
1567 SW Chandler Ave., Suite 204
Bend, OR 97702

Attorneys for Defendants Roman Catholic
Bishop of the Diocese of Baker, Inc., and
Our Lady of Angels Catholic Church of
Hermiston, Inc.

HERNANDEZ, District Judge:

Plaintiff John JP Ddealleges thatwhen he was a chiltie was sexually abused by Friar

Luis Jaramillo, a Catholic priest. Plaintiff brings claims of sexual battery afchanid

intentional irfliction of emotional distress, under a theory edpondeat superior, against

Defendants Western America Province of the Capuchin Franciscan Friarer“{idoman

Catholic Bishop of the Diocese of Baker, Inc. (“Diocese”), and Our Lady gérCatholic

! “plaintiff is proceeding under a pseudonym pursuant to the accepted prattivesederal courts of
the United States, allowing those who have been victims of sexual assaultverafear reprisals from
the particular litigation to commence casesarabsumed names|.]” First Am. Compl. § 11.

2 The parties refer to Defendant Western America Province of the Capuehitidean Friars as “Order,”
“Friars,” and “Capuchin Friars,” interchangeably. In accordance with tseAmnended Complaint, the

Courtrefers to this defendant as “Ordeg&eFAC | 12.
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Church of Hermiston, Inc. Qur Lady of Angel9, (collectively, “Defendants”). Plaintifalso
brings a third claimallegingDefendants’ direct liability for negligence.

Defendants move to dismissgirike portions of Plaintiff’'s negligence claiihe Court
held oral argument on Defendantsotions on August 7, 201%:or the reasons thatlfow,
Defendand’ motions are granted in part and denied in part.

BACKGROUND

Plaintiff alleges that he was sexually abused by Fr. Jaramillo in thedf 888 and
winter of 1989, in Hermiston, Oregon. First Am. Compl. (“FAC”) PRintiff was between
nine and ten years oltl.

Fr. Jaramillo was a Roman Catholic priastt member of the Capuchin Franciscan
Order, assigned to the Western America Rroeiof the Capuchin Franciscan Fridgsat § 15.
Fr. Jaramillo was an associate pastdat Lady of Angelswhich Plaintiff and his family
attendedlId. at 1 2, 3Plaintiff alleges thaOrdersent Fr. Jaramillo to Hermiston from Los
Angeles California, after two accusations of abuse surfaced irAngeles.ld. Upon learning of
Plaintiff's complaint against Fr. Jaramillo, the “Pnosial”—or chief executive-ef Order
transferred Fr. Jaramillo to New Mexico and, latert, of the countryld. at 1 6, 10.

Plaintiff alleges that Defendants discourad@aintiff and his family from reporting the
abuse, failed to provide the family with any assistance, and failed taigated-r. Jaramillo’s
contacts with other youthd. at § 5. In addition, Plaintiff alleges that Defendants failed to warn
Plaintiff about reasonably foreseeable dangers in forming a relaigpongh Fr. Jaramillo and
that “Defendants’ failure to warn and/or protect Plaintiff caused or wesgamilal cotributing

factors in his abuseld. at 11 33, 37Finally, Plaintiff alleges that the Diocese “engaged in a
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pattern of shielding and employing priests known to it to be pedophiles, therelassbekl
endangering children in its cardd. at  36.
Plainiff demands non-economic and economic daméges all Defendants, as well as
punitive damageom Defendant OrderAdditional facts, as relevant, adescussedbelow.
STANDARDS
Motion to Dismiss
A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) tests thmendfi

of the claimsNavarro v. Block, 250 F.3d 729, 732 (9th Cir. 2001). “All allegations of material

fact are taken as true and construed in the light most favorable to the nonmowirigAwart

Family Ass'n, Inc. v. City & Cnty. of S.F., 277 F.3d 1114, 1120 (9th Cir. 2002). However, the

court need not accept conclusory allegations as tru®éeVWarren v. Fox Family Worldwide,

Inc., 328 F.3d 1136, 1139 (9th Cir. 2003)We are not required to accept as true conclusory
allegations which are contradicted by documents referred to in the complaint, and we do not
necessarily assume the truth of legal conclusions merely because they mréheaform of
factual allegation$) (internal quotation marks, citation, and alterations omitted). Rather, to state
a plausible claim for relief, the complaint “must contain sufficient allegationsdgrlying
facts” to support its legal conclusior&arr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011).

A motion to dismiss under Rule 12(b)(6) will be granted if a plaintiff alleges the
“grounds” of his “entitlement to relief” with nothing “more than labels and conclusantsa

formulaic recitation of the elements of a cause of actioBle]t Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007). “Factual allegations must be enough to raise a right to relief above the
speculative level on the assumption that all the allegations in the complaint aeyénié (

doubtful in fact)[.]’1d. (citations and footnotemitted).
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To survive a motion to dismiss, a complaint “must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its face[,]” méahergthe
plaintiff pleads factual content that allows the court to df@weasonable inference that the

defendant is liable for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)

(internal quotation marks omitted). A complaint must contain “ywkdaded facts” which
“permit the court to infer more than the mere possibility of miscondudd]. Bt 679.
. Motion to Strike

Under Federal Rule of Civil Procedure 12¢)court may strike a pleadirgor any
portion thereof—that is ‘fedundantimmaterial,impertinent, or scandalous.” The purpose of a
Rule 12(f) mdion is to avoid spending time and money litigating spurious isS&es.antasy,

Inc. v. Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1993), rev'd on other grounds, 510 U.S. 517

(1994). It is within the court's discretion whether to grant a motion to sf@deral Sav. & Loan

Ins. Corp. v. Gemini Mgmt., 921 F.2d 241, 244 (9th Cir. 1990).

Motions to strike are disfavored and are infrequently granted. Broughton L@uober

BNSF Ry. Co., No. 09-1110-KI, 2010 WL 348362, at *1 (D. Or. Jan. 26, Z0itb)y

Stabilisierungsfonds Fur Wein v. Kaiser Stuhl Wine Distribs. Pty., Ltd., 647 F.2d 200, 201 n. 1

(D.C.Cir. 1981) (per curiamkee als@llen v. County of Monterey, No. C 06-7293-RMW,

2007 WL 1771521, *9 (N.DCal. 2007) (“Rule 12(f) motions to strike agenerally not granted
unless it is clear that the matter sought to be stricken could have no possiblg tedhna
subject matter of the litigation. Any doubt concerning the import of the allegatidessiwicken

weighs in favor of denying the motion to strike.”).
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DISCUSSION

DefendanOrderbrings motions to dismiss or, alternatively, to strike portions of
Plaintiff’'s complaint. Defendants Dioceaad Our Lady of Angels move to joirdefs motions
and, additionally, move to strike portions of the complaint.
l. DefendantOrder’s Motions to Dismiss or Strike

The portions of Plaintifff complaint at issue i@rder'smotions can be grouped into
threecategories: (1paragraphs 5, 6, 9, and 10 describe Defendants’ coattacdPlaintiff
alleged sexual battetyy Fr. Jaramillqthe alleged coveup and suppression of Plaintiff's
complaints){(2) portions of paragraphs 37, 38, anddd@llege Defedants’ knowledge of the
danger of sexual abuse of children by priegsswell as Defendant&ilure to protecPlaintiff
and other parishioners or provide warnings about the danger; and (3) paragrapls8raelege
non-creation or destruction of documentation of Fr. Jaramillo’s abuse of boys in Lele#\ng

a. Plaintiff's allegations of Defendants’ postabuse conductin paragraphs 5, 6,
9, and 10 could be relevant to Plaintiff's claim for punitive damages.

Order moves to dismidportions of the First Amended Complaint whalkege that
Defendants were negligent in taking (or not taking) certain actionsRiétertiff's alleged abuse
by Fr. Jaramillo had ended. Specifically, Order movesisgmissparagraphs 5, 6, 9, and 10.
Order argues that because the alleged conduct took place after the abuse, filgemegdanot
have caused the abuser caused Plaintiff's damages resulting from the abuse.

Plaintiff acknowledges that the First Amended Complstates that Plaintiff suffered

damagesds a result of Fr. Jaramillos&&<ual abuse, molestation, breach of authority, trust and

® Order moves, alternatively, to strike paragraphs, 9, and 1G-However, striking these paragraphs is
not the appropriate remedy when their defect is that they fa@t® & negligence clairBeeWhittlestone
Inc. v. Handi€raft Co, 618 F.3d 970, 976 (9th Cir. 2010) (“Rule 12(f) of the Federal Rules of Civil
Procedure does not authorize a district court to dismiss a claim fef][o#l the basis it is precluded as a
matter of law.”).
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position as priest and authority figure to Plaintiff.” FAC 22, 23 (emphasis aédmdjiff
concedes that he does not allege that Defendants’ conduct after the sexual battelgngau

injury to Plaintiff. SeePl.’s Resp. to Def. Friars’ Mot. 7 (“[A] cause of action for negligence

from Defendants’ postbuse investigation activity has not been spelled out thus far as well as it
could be” and “Defendants’ argument [in their motion to dismiss or strike] hassarb&sgic.”).
Plaintiff's counsel made similar concessi@t®ral argumenSeeTranscript of Proceedings,
August 7, 2015ECF 64at 13, 17.

Nevertheless, the parties agreed at oral argument that the allegat@nagraphs 5, 6, 9,
and 10 could be relevant to the consideration of a punitive damages award and that it would be
premature for the Court to consider whether the allegations are admissibiat jourposed.
at 1Q 12. Accordingly, the Court denies Order’'s motion to dismiss paragraphs 5, 6, 9, and 10.

b. Plaintiff’'s allegations of negligencein paragraphs 37, 38, and 39(g)elated to
knowledge ofthe danger posed bypriests in general,are time-barred.

Orderargues thatportions of paragraphs 37, 38, and 39(g), which include allegations that
Defendants were negligent in failing to warn or protect Plaintiff from the dangaxofal abuse
generally presented by psis, are barred by the statute of limitatiofise Court agrees.

“In the wake of conces about delayed reporting of child abuse, Oregon, like a number
of states, adopted a special statute of limitations for abuse victims. Undeetfen@tatute, an
action must be commenced before the person reaches age 40 or within five years efydi$cov

the causal connection between the abuse and the Ingogneau v. Centennial Sch. Dist. No.

28J, 666 F.3d 577, 578-79 (9th Cir. 201@)ing Or. Rev. Stat. § 12.117(1)).
Oregon aw provides an extended stawof limitations for actionsbased on conduthat
constitutes child abuse or conduct knowingly allowing, permitting, or encourdgidg c

abuse[.]” ORS 12.117(1). “Child abuse” is defined, in part, as:
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(a) Intentional conduct by an adult that results in:
(A) Any physical injury to a child; or
(B) Any mental injury to a child which results in observable and substantial
impairment of the child's mental or psychological ability to function caused by
cruelty to the child, with due regard to the culture of the child[.]

ORS 12.117(2).
The Oregon Court of Appeals has explained that ORS 12.117 applegligence
claims, but only [to] those involving ‘knowingly allowing, permitting, or encouraghilglic

abuse.” Lourim vSwensen (“Lourim I”) ], 147 Or. App. 425, 439, 936 P.2d 1011 (1997). The

Lourim | court further specified thdactual as pposed to constructive knowing condu®” i
required for the extended limitations period to aplgyat 444.
In Lourim 1, the plaintiff alleged that:
The Boy Scoutsind the Cascade Pacific Council carried a duty to Lourim, as a minor
boy being served by the mission of the Boy Scouts and the Cascade Pacific,Gouncil
exercise reasonable care in the selection, training, assignment, sopeari retention

of its volunteer troop leaders, including Swensen, lest minor boys such as Lourim, be
sexually molested, abused, and assaulted by troop leaders, including Swensen.

Id. at429-30.The ourt heldthat such allegation was not sufficient to find that the Boy Scouts
and Cascade Pacific Council had “actual knowledge” that their troop leader ebwens
abusing children in his carld. at 444. The court noted that there was no allegation that the
defendants knew that Swensen was a risk to children or was actually abusirencfiherefore,
the complaint lacked any allegation of fact from which the Court could reasonablthimiféne
defendants “knowingly allowed, permitted or encouraged childab&imilarly inSapp v. The

Roman Catholic Archbishop of Portland in Oregon, No. CV 08-68-PK, 2008 WL 1849915, at

*13 (D. Or. Apr. 22, 2008), the plaintiff's allegation that the Archbishop knew of the Friar’s
predilection for sexual abuse did mainstitute actual knowledge that Pldiinvas being

subjected to abuse.
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As in Lourim andSapp the extended statute of limitations from ORS 12.117 only applies
to allegations thabefendants had actual knowledge of Fr. Jaramillo’s conduct. Therefdine, to
extent thaportions of Plaintiff's allegations in paragraphs 37, 38, and 39(g) relate only to the
dangers of priests in generallegations of Defendants’ negligence are lihhethe statute of
limitations

Furthermore, Plaintiff's allegations ragling the dangers of priests in generalrare
relevant to the consideration of punitive damages. As the Supreme Court has explained,

A defendant dissimilar acts, independent from the acts upon which liability was

premised, may not serve as the b&sigpunitive damages. A defendant should be

punished for the conduct that harmed the plaintiff, not for being an unsavory individual
or business. Due process does not permit courts, in the calculation of punitive damages,

to adjudiate the merits of othgrarties’hypothetical claims against a defendant under
the guise of the reprehensibility analygis

State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 422-23 (2003).

Accordingly, the Court dismisses the portions of paragraphs 37, 38, and 39{dedien
by Order in its Motion to Dismis§eeDef. Ordets Mot. Dismiss 10, ECF 42.

c. Plaintiff's allegation in paragraph 8 regarding the destruction or non
creation of recordsmay be relevant to Plaintiff's claim for punitive damages.

In paragraph 8 of the complaint, Plaintiff alleges tleabrds of complaints against Fr.
Jaramillo in Los Angeles were either destroyed or intentionally nevateckeOrder moves to
dismiss this allegation, arguing thihe destruction of or failure wreate records is not “child
abuse,” nor is it conduct that “knowingly allow[s], permit[s] or encoysigsild abuse,” as
required for the extended statute of limitation©&S 12.117 to apply. Plaintiff does not
respond to this argument. The Court agmeith Order. However, as with paragraphs 5, 6, 9, and
10, this allegation could be relevant to Plaintiff's punitive damages cldiereforethe Court

denies Order’s motion to dismiss paragraph 8.
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I. Defendants Diocese’s and Our Lady of Angels’ Motion tot8ke

Diocese and Our Lady of Angels move to strike statements in paragraphs 36, 37, 38, and
39(g) regarding Defendants’ knowledge and failure to act regarding the dangeualfabuse
of children posed by priests within the Order, Diocese, and Our Lady of Abgetese and
Our Lady of Angels argue that Plaintiff's statements are immaterial and ingmertiPlaintiff's
claims, and that the only purpose for including these allegations is to embadassadalize
DefendantsAs explained abovehis Court dismissethe allegations of the danger posed by
priestsother than Fr. Jaramillo in paragraphs 37, 38, and ¥@{cpuse they are barred by the
statute of limitations

Paragraph 36 alleges that Diocese “engaged in a pattern of shielding dogiregnp
priests known to it to be pedophiles, thereby recklessly endangering childrecareitsFAC
1 36. Plaintiff provides five examples of priests who allegedly were accepted netaioed in
service as priests in the Diocedespite the knowledgthat each had been accused of child
molestationld. One of the priests cited by Plaintiff confessed in writing in 1959 to sexually
abusing a boyld. at § 36(e). Another priest was removed in 2002 under the National Conference
of Catholic Bishops protocol for dealing with priests credibly accused of child taibes after
repors in 1975, 1976, and 1984 that the priest was making sexual advances on boys in his parish.
Id. at 36(d). The other three priests were all rumored or reported to have abusesh chilt
there is no allegation that the Diocese confirmed these reports, obtainedssioconfi®m the
priests, or otherwise knew that the repor&sesubstantiatedSeeid. at I 36(a)c).

Plaintiff argueghat the allegations regarding sexual abuse by priests, other than Fr.
Jaramillo, are relevant to Plaintiff's claim that Defendants were negligeailimgfto warn

about a known risk of priests using their positions to abuse children in the Church in the mid-
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1980s. Plaintiff argues that the allegations are used to illustrate thaw@ete had knowledge
that there was a “netrivial chance of a child being molested within the Churéh.’s Resp.
Diocese Mot. Strike 6.

However, aslready discussednless Plaintiff's allegations contain facts from which the
Court could reasonably infer that Defendants “knowingly allowed, permitted, orrageou
child abuse,” Plaintiff's allegations are barred by the statute of limitatitwe1 assuming that
the allegations regarding other priests true, they do not constitute actual knowledge that
Plaintiff was being subjected to abuse by Fr. Jaramillo.

Given that the allegations regarding othgests in paragraph 36, 37, 38, and 39(g)
cannot form the basis for a timely claim, their only effect ise@candalous and embarrass
DefendantsRule 12(f)protects partielom the improper use of judicial filings to broadcast

scandalous or defamatamyaterial In re Roman Catholic Archbishop of Portland in Oregon, 661

F.3d 417, 433 (9th Cir. 20119Xplaining that “Hegations that a priest has sexually abused
children are most assuredcandalou$). The allegations are not material or pertinerthe
present caséccordingly, the portions géaragraph 36, 37, 38, and 39(qg) identified by
Defendants Diocese and Our Lady of Angels in their Motion to Striketac&en from the First
Amended ComplainSeeDefs.” Mot. Strike 25, ECF 48.
II. Leave toAmend

Plaintiff requests leave to amend the complaint. Plaintiff “requests the rigiléad
with greater specificity the claim for negligence based on thegiste conduct of the Friars
and the Diocese.” Pl.’'s Regprders Mot. 2. Pursuant to Federal Rule of Civil Procedure 15, the
Court should “freely give leave [to amend] when justice so requires.” Accoydihgl Court

grans Plaintiff leave to amend his complaint.

11-OPINION & ORDER



CONCLUSION

Order’s motion to dismiss [42] paragraphs 5, 6, 8, 9, and 10 is denied. The Court grants
Order’s motion to dismiss portions of paragraphs 37, 38, and 39(Q), to the extent theg allege
failure to warn or protect Plaintiff from priests other than Fr. Jaraniille Court grants
Diocese’s and Our Lady of Angélmotion to strike [48].

Plaintiff is granted leave to amend. If Plaintiff chooses to amend his coitpplaimust
do so within 10 days of the date below. If and when an Answer is filed, the parties etexidioe
contact the Courtroom Deputy within ten days of that filing in order to set a scheduling
conference.

IT IS SO ORDERED.

Dated this 17th day ofg%m/l/l Eﬂf\/ , 2015.
Marzs M@Afhml/ldﬂm

M RCO A. HERNANDEZ
United States District Judge
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