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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

PENDLETON DIVISION

TAUNYA MILLER, Case No. 2:17-cv-00670-SU
Raintiff,
OPINION
AND ORDER
V.

SONNY PERDUE, Secretary, U.S.
Department of Agriculture,

Defendant.

SULLIVAN, United States Magistrate Judge:

Pro se plaintiff Taunya Miller brings ith action against dendant Sonny Perdue,
Secretary of the U.S. Department of Agricudfualleging that defenda violated the Equal
Credit Opportunity Act, 15 U.S.C. 88 1691-169Hy improperly denyingplaintiff's farm

Microloan applications on the bia of sex/gender and age. aiAtiff has moved for partial
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summary judgment (Docket No. 34), and defartchas moved for summary judgment (Docket
No. 45). The Court heard oral argument on July 20, 2018. (Docket Nos. 60, 64). At the hearing,
the Court denied plaintiff's Motion. Subsequently, the Court ordered, and the parties submitted,
supplemental briefing. (Docket Nos. 63, 65)pr the following reasons, the Court GRANTS IN
PART AND DENIES IN PART defendad’s Motion for Sunmary Judgment.

FACTUAL BACKGROUND

Kent Pirkle Farms was an heirloom tomd#&om in Bangs, Texas. Pl. PMSJ, Ex. 31
(Docket No. 34). In July 2014, plaintiff was intsted in purchasing tHarm and contacted the
Stephenville, Texas office of the Farm SeeviAgency (“FSA”), an agency within the
Department of Agricultureto discuss loan optionsid., Ex. 3; Def. MSJ, Ex. 14, at 2 (Docket
No. 45-14). That month, FSA Program Technician Jane Pierce emailed plaintiff a farm
ownership loan application. &htiff was referred to Farm lam Manager Cynthia Kinser for
further assistance. PI. Ex. 4 (Docket No. 12).

Plaintiff submitted three loan application&o Microloan applications, each for $35,000,
and one Farm Ownership loan application$&76,000. Pl. PMSJ, Ex. 3 (Docket No. 34). The
FSA received the two Microloan appliaats on August 29, 2014, and September 3, 2014, and
the Farm Ownership Loan application on September 3, 2RILAEX. 2, at 4; Ex. 3, at 4; EX. 4,
at 3 (Docket Nos. 34-2 — 34-4). On Septenmbe2014, plaintiff signed a contract to purchase
Pirkle Farms for $200,000, which contract refeeshthird-party financing of $176,000. PI. Ex.

24 (Docket No. 12); Def. MSJ, Ex. 5, at 1 (Docket No. 45-5).

On September 2, 2014, the FSA sentmifii a Notice of Inconplete Application

regarding the Microloans, reqgung plaintiff to provide additional information by September 22,

2014. Def. MSJ, Exs. 6 & 7 (Docket Nos. 45-6 & 45-7). On September 9, 2014, the FSA sent
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plaintiff a Notice of Incomplete Application garding the Farm Ownership Loan application,
requiring additional information by September 29, 204.

Plaintiff requested that she meet with Kansand the two met, along with plaintiff's
husband, Ernest Miller, on September 12, 2014hatStephenville FSA Office to discuss her
applications. They discussed the FSA’s statutand regulatory requingents, as well as
plaintiff's credit issues, farm experience, oge@g plans. Kinser Bcl. 11 (Docket No. 47).

At some point in September, 2014, the FB8Btained a joint @dit report regarding
plaintiff's and her husband’s criégcnd financial histories, whilboth the Ownership Loan and
Microloan applicatbns were pendingSeeDef. MSJ, Ex. 19 & 20 (Docket Nos. 45-19, 45-20).

On September 29, 2014, the FSA semaimiff a Second Notice of Incomplete
Application regarding the Farm Ownership Lagplication, requiring additional information by
October 9, 2014, or else that &pation would be withdrawn. Def. MSJ, Ex. 8 (Docket No. 45-
8). On October 14, 2014, the FSA sent plairgifotice of ApplicatiorWithdrawal regarding
the Ownership Loan application, due to pldfigtifailure to provide additional informationld.,

Ex. 9 (Docket No. 45-9). On November 10, 20t FSA mailed plaintiff a letter denying the
Microloan applications, due to ghtiff's failure to meet program eligibility and feasibility
requirements. The letter explathelaintiff’'s reconsiération and appeal options, which had to
be pursued within 30 day$d., Ex. 10 (Docket No. 45-10). Thday, plaintiff emailed Kinser to
say that she had not received the mailed lettgarding the deficiencies in the Microloan
applications, and would be sebmitting the applications.Id., Ex. 11 (Docket No. 45-11).
Plaintiff received the Microloan denial lettBecember 3, 2014, within the time for filling of an

appeal.
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Plaintiff did not pursue the appeal or redadesation options described in the November
10 Denial Letter regarding the Microloan applications. Kinser Bjeté (Docket No. 47).

A few days after plaintiff @ceived the Microloan denial lettfrom FSA, in December
2014, Pirkle Farms was sold to another buydr, Ex. 12 (Docket No. 45-12).

On March 18, 2014, plaintiff filed a progradiscrimination compliat against the FSA
with the USDA Office of the Assistant Secrgtdor Civil Rights (“OASCR”), alleging sex and
age discrimination in the deniaf her Microloan applicationsld., Ex. 13 (Docket No. 45-13).
On August 19, 2016, OASCR completed its wstigation and produced a Record of
Investigation. Id., Ex. 16 (Docket No. 45-16). The BamResolution and Conciliation Division
attempted mediation between the parties ipt&aber 2016 and February 2017, but they were
unable to resolve the matter. Butler Decl. 1 4 {aodNo. 46). The matter was referred back to
OASCR for a Final Agency Determinatiomd. In the interim, plainff filed this action, and so
OASCR did not make a final decision on plaintiff's complaikt. T 5.

PROCEDURAL BACKGROUND

Plaintiff commenced this action on April 28017. Compl. (Docket Ndl). On May 1,
2017, she filed an Amended Complaint, caiireg the spelling of defendant's name, Am.
Compl. (Docket No. 7); two weeks later,eslalso submitted voluminous documents titled
“Exhibits” (Docket No. 12). Plaintiforings two causes of action:

(1) For violations of the Equal Credit Opparity Act (the “ECOA”), 15 U.S.C. 88 1691-
1691f, for defendant’s alleged imprapaenial of plaintiff's farmloan applications on the basis
of sex and age; and

(2) Under the Administrative Procedure Act (“APA”), 5 U.S.C. § Bbseq.
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On January 5, 2018, plaintiff moved for paktsummary judgment on discrimination
claims, and on certain of defendant’s affirmatdefenses. (Docket No. 34). On February 28,
2018, the Court issued an Opinion and Order, holthagplaintiff was not ditled to a jury trial
on her ECOA action as against the federal gowent (Docket No. 44), which question had
arisen at an earlier statusnderence (Docket No. 43). On Apl6, 2018, defendant moved for
summary judgment. (Docket No. 45).

The Court heard oral argument on the MotionsJuly 20, 2018, and at that hearing, the
Court denied plaintiff's Motion for Partial wmary Judgment, for the reasons stated on the
record, and as stated below. (Docket N&®,. 64). The Court also ordered, and the parties
submitted, supplemental briefing on certain questafrfact and law. (Docket Nos. 63, 65).

LEGAL STANDARD

Summary judgment is appropriaten there is no genuine issue as to any material fact
and the moving party is entitled to a judgmentawatter of law. Fed. R. Civ. P. 56(a). The
burden is on the moving party point out the absence of any gemiissue of mat&l fact; once
the initial burden is satisfied, the burden &hifo the opponent to demonstrate through the
production of probative evidence that thenmaes an issue of fact to be trie@elotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). In opposing suanynjudgment, a party may not rely on
mere allegations or denials feadings, but must set forth sdecfacts supported by competent
evidence. Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986fFar Out Prods., Inc. v.
Oskar, 247 F.3d 986, 997 (9th Cir. 2001). On a mofiansummary judgment, the evidence is
viewed in the light most favorable to the nonmoving paRgbi v. Reedl73 F.3d 736, 739 (9th

Cir. 1999). “A fact issue is genuine if the evidens such that a reasonable [fact finder] could

! The parties have consented to the jurisdictbthe Magistrate Judgeursuant to 28 U.S.C.
§ 636. (Docket No. 25).
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return a verdict for the nonmoving partyVilliarimo v. Aloha Island Air, InG.281 F.3d 1054,
1061 (9th Cir. 2002) (quotation omitted). “The nooving party has failed to meet its burden if
the record taken as a whole abuiot lead a rational trier d&ct to find for the non-moving
party.” Intel Corp. v. HartfordAccident & Indem. C0.952 F.2d 1551, 1558 (9th Cir. 1991)
(quotation omitted). The substantive law governing a claim or defense determines whether a fact
is material. Moreland v. Las Vegas Metro. Police De69 F.3d 365, 369 (9th Cir. 1998). In
evaluating a motion for summary judgment, tloairt must draw all reasonable inferences in
favor of the nonmoving party, amday neither make credibility terminations nor perform any
weighing of the evidenceAnderson477 U.S. 242, 248 (1986).

When the party moving for summary judgmen¢dis the burden of proat trial, it must
come forward with evidence which would entitteto a directed verdict if the evidence went
uncontroverted at trial,” and must “establistijp absence of a genuine issue of fact on each
issue material to” each claimHoughton v. South965 F.2d 1532, 1536-37 (9th Cir. 1992)
(italics and quotation omitted). The burden thamfts to the nonmoving party to set forth
specific facts showing a genuine issue of fact. at 1537. “[T]he movaniust affirmatively
demonstrate that no reasonable trier of femtild find other than for the moving party.”
Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th Cir. 2007).

ANALYSIS

Plaintiff's Administrati ve Procedure Act Claim

Although plaintiff does not explicitly bring claim under the Administrative Procedure
Act (“APA”), her Amended Complaint containssaction titled “JudiciaReview of Unlawful
Agency Action” that references variopsovisions of the APA, 5 U.S.C. § 5%t seq. Am.

Compl. 19 90-103.
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Under the APA, a court “shall” selside any agency action thatirgter alia, “arbitrary,
capricious, an abuse of discretion, or othise not in accordance with law.” 5 U.S.C.
8 706(2)(A). However, APA reviews available to céllenge an agency taan only where “there
is no other adequate remedy in a couttl”’ 8 704. “Congress did nottend the general grant of
review in the APA to duplicate existingqmedures for revievof agency action.” Bowen v.
Massachusettgl87 U.S. 879, 903 (1988). An APA action is barred where it would be “identical
in all relevant respect® [a statutory] cause of actiothat provides an “adequate remedy.”
Coos Cty. Bd. of Cty. Comm’rs v. Kempthors81 F.3d 792, 810 (9th Cir. 2008). “[F]ederal
courts lack jurisdiction over APA challengesemever Congress has provided another ‘adequate
remedy.” Brem-Air Disposal v. Coheri56 F.3d 1002, 1004 (9th Cir. 1998).

In her Amended Complaint, plaintiff seeksthemedies of monetary damages, costs,
fees, injunctive and equitable relief, and deatory relief. Am. Copl. 11 104-13. The ECOA
provides all these types of relief. 15 U.S.€1691e (authorizing damages, “reasonable

attorney’s fees,” “costs of the action,” and “eghleaand declaratory religfas against “[a]ny
creditor who fails to comply with any requinent imposed under” the ECOA). The ECOA thus
provides an “adequate remedy” for the alkbgenlawful agency action, i.e., the allegedly
improper denial of plaintiff's loan applications tire basis of sex and age. Plaintiff's allegations
as to why the agency action was allegedly mper under the APA are the same as those she
brings under the ECOA. Am. Comp. 11 90-91, 10Re ECOA specifically allows redress for
the alleged discrimination that plaintiff woukkek to remedy under the APA. At least two
appellate courts have found thae ECOA’s remedies are adetpiand therefore preclude APA

review. Garcia v. Vilsack 563 F.3d 519, 524 (D.C. Cir. 2000JA]Jn ECOA discrimination

claim filed directly against thSDA would be adequate to prade a cause of action under the
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APA."); Johnson v. Vilsack833 F.3d 948, 955-56 (8th Cir. 2016Judicial review through the
APA is precluded because there is an alterpadistequate remedy in court in the form of an
ECOA suit.”). The Court findtheir reasoning persuasive.

Therefore, the ECOA provides adlequate remedy for plaiifis discrimination claims,
and APA review is unavailable in this actio The Court grants defendant’s Motion for
Summary Judgment as ptaintiff's APA claim.

1. Plaintiff's Equal Credit _Opportunity Act Claim

A. Burden of Proof for Equal Credit Opportunity Act Claims

ECOA disparate treatment claims are goedrby the burden-shifting framework of
McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973).Woodworth v. Bank of Am., Nat.
Ass’n No. CIV. 09-3058-CL, 2011 WL 1540358t *18 (D. Or. Mar. 23, 2011)eport and
recommendation adopte@d011 WL 1542514 (Apr. 21, 201Kelly v. U.S. BankNo. CIV. 08-
1421-AC, 2010 WL 4135028, at *16 (D. Or. July 29, 201@port and recommendation
adopted 2010 WL 4116754 (Oct. 14, 2010).

A plaintiff must first establish @rima faciecase of discrimination Woodworth 2011
WL 1540358, at *16. Arima faciecase requires a plaintiff tallege and prove” that:

(1) she belongs to a minority or protected class,

(2) she applied for and was qualified for a loan,

(3) despite her qualifications she was rejected, and

(4) males . . . of similar edit stature were given lognor were treated more

favorably than plaintiff irthe application process.
Id. at *17.

Once a plaintiff has establishecpema facecase, “[tlhe burden of production, but not

persuasion, then shifts to the [defendant] taaldte some legitimate, nondiscriminatory reason
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for the challenged action.Chuang v. Univ. of Cal. Davis, Bd. of Truste2®5 F.3d 1115, 1123-
24 (9th Cir. 2000).

“Should the defendant caritg burden, the burdahen shifts back tthe plaintiff to raise
a triable issue of fact thathe defendant’s proffered ason was a pretext for unlawful
discrimination.” Noyes v. Kelly Serys488 F.3d 1163, 1168 (9th CR2007). “A plaintiff can
prove pretext in two ways: (Indirectly, by showing that the [defendant’s] proffered explanation
is unworthy of credence becausesiinternally inconsistent astherwise not believable, or (2)
directly, by showing that unlawful dcrimination more likely motivated the [defendant]ld.
(alterations omitted, italics in oiigal). “All of the evidence a$o pretext—whether direct or
indirect—is to be considered cumulativelyld. (alteration omitted). “Where the evidence of
pretext is circumstantial, rather than direct, pheantiff must present ‘spfic’ and ‘substantial’
facts showing that there asgenuine issue for trial.Id.

Direct evidence is evidence which, if believed, proves the fact of discriminatory animus
without inference or presumption.Vasquez v. County of Los Angel@49 F.3d 634, 640 (9th
Cir. 2003) (alteration and quotation omitteds amendedJan. 2, 2004). “Direct evidence
typically consists of clearly sesti racist, or similarly discriminary statements or actions by the
[defendant].” Coghlan v. Am. Seafoods C413 F.3d 1090, 1095 (9th Cir. 2005).

Direct evidence of discrimination is evidanof conduct or statements by persons

involved in the decision-making process theaty be viewed as directly reflecting

the alleged discriminatory attitude sufficiegn permit the fact finder to infer that

the attitude was more likeljpan not a motivating factor in the . . . decision.

Siring v. Or. State Bd. of Higher Edu®27 F. Supp. 2d 1030, 1053 (D. Or. 2012).

B. Application to Plaintiff's ECOA Claim

1. Plaintiff's Prima FacieCase
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For purposes of summary judgment, defendast assumed that plaintiff can establish a
prima faciecase of discrimination under the ECOA lfalaigh defendant disputéisat plaintiff
would be able to prove such a case at trial)f. D&SJ at 16 (Docket No. 45). This shifts the
burden to defendant to offer nondiscmaiory reasons for the loan denial.

2. Defendant’s Nondiscriminatory Reasons

With the burden shifted, defendant has offered multiple legitimate, nondiscriminatory
reasons for denying plaintiff's loaapplication. The Denial Letter stated that defendant denied
plaintiff’'s application because she failed to mgeigram eligibility and feasibility requirements.
Def. MSJ, Ex. 10 (Docket No. 45-10) (“Denialttes™). The Denial Letter provided four bases
for denial: (1) plaintiff's derogaty credit history, (2) the lack & feasible farm operating plan,
(3) lack of evidentiary support for use of premipricing for the heirloom tomatoes, and (4) use
of non-acceptable factors for establishing a new farming enterpdise.

Eligibility requirements requira Microloan applicant to havacceptable credit history.

7 C.F.R. 8§ 764.252. The FSA found that Plaintiffl trapattern of late yaents to creditors.
Denial Letter, at 2. Despite plaintiff's meetimgth Kinser, the parties were unable to resolve
the credit issuesld., at 2-3.

The FSA can approve a loan only if it deteresrthat an applicafmtas a feasible plan,
including loan repayment and satisfaction other credit requirements. 7 C.F.R.

§ 764.401(a)(1)()). The FSA determined that miéfis balance sheetral projected plan had
inaccuracies and were not feasildpecifically regarding repaymenbDenial Letter, at 3-5. The
Denial Letter included several supporting epdes: inconsistent balance sheet entries,
inconsistencies in greenhouse squarage, lack of historicahformation on plaintiff's ability

to operate the facility, disagreenteover tomato cycles per year; failure to include tax liability,
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failure to provide a written leas and lack of source informati regarding coverage of annual
operating expenses or assurance of loan repayrteenat 3-8.

An applicant must submit a farm operating plan based on accurate and verifiable
information. 7 C.F.R. 8 104. The FSA considensesa factors to evaluate the plan, including
projected yields, past production recordsd establishment of a premium pricel. The FSA
found that Plaintiff failed to submit evidentiasgupport for premium pricing for the heirloom
tomatoes. Denial Letter, at 5-6. The applmatiacked historical reeds regarding higher or
premium pricing, and plairftiimproperly relied on the dler’s historical yields.Id.

These constitute legitimatepndiscriminatory reasons fory the FSA denied plaintiff's
loan application. Defendant has met his burdem so the burden shifts back to plaintiff to
show that defendant’s proffereaplanations were pretextual.

3. Plaintiff's Evidence of Pretext

Plaintiff has presented directidence that creates a genuissue of material fact as to
whether defendant’s reasons for the denial of\Nieroloan applications we pretextual, as to
the alleged sex discrimination. aiitiff, however, has failed to present any evidence that the
denial constitutedge discrimination.

Plaintiff has presented evidence that the FE®fained, and reviewed, a joint credit report
regarding her and her husband’s financial infation as part of its consideration of her
Microloan applications.SeeDef. MSJ, Ex. 19 & 20 (Docket Nos. 45-19, 45-20). However, Mr.
Miller was not an applicant on those Microloapplications, and his financial information was
not relevant to plaintiff's potential eligibilitfor those loans; although FSA regulations required
a joint credit report ago the Ownership Loan applicati, they required only plaintiff's

individual credit report as to thdicroloan applications.Id. As defendant has conceded, FSA
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regulations and procades require completion of a forraSA-2007 to obtain the credit
information of a person who is not the loan &pit (here, plaintif§ husband), but while the
FSA never received a “formal, signed” form FSA-2007 for Mr. Miller, the FSA did obtain his
credit information. Transcript 28:9 — 30:16 (et No 64). (Defendant contends that it
believed it had Mr. Miller's verbatonsent to obtain the jointexfit report, and thus that the
FSA'’s action was “appropriateid. 29:13, but this is a disped issue of fact.)

Consideration of Mr. Miller’s credit histoyn denying plaintiff's Microloan application
constitutes evidence of discrimination based ontalsstatus, and on sex. “The purpose of the
ECOA is to eradicate credit discrimination geal against women, especially married women
whom creditors traditionally refused to consider for individual crediditlerson v. United
Finance Co,.666 F.2d 1274, 1277 (9th Cir. 1982) (“If theoape were required to sign the credit
instrument, the credit offered would be joimpt individual credit, and this would be
discrimination on the basis of marital status.”)ln light of the purposes of the ECOA,” a
plaintiff need not show that an decision or policy that sireg out and spdtcally harms
married women “was adopted withdiscriminatory intent.”Miller v. Am. Exp. Cq.688 F.2d
1235, 1239 (9th Cir. 1982) (“[N]ot requiring proaff discriminatory intent is especially
appropriate in analysis of ECOAolations because discriminatiam credit transactions is more
likely to be of the unintentional, rather than thientional, variety.” (quotation omitted)). “The
interruption of [plaintiff's] credit on the basis tiie change in her marital status is precisely the
type of occurrence that the ECOA and regalai thereunder are designed to preventl” at

12407 Unlawful consideration of platiff's marital status could fuler give rise to an inference

2 “We must construe the literal languagetbé ECOA in light of the clear, strong purpose
evidenced by the Act and adopt an interpretation that will serve to effectuate that puBpose.”
v. First Leasing 724 F.2d 789, 793 (9th Cir. 1984).
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of discrimination based on sepgarticularly under the ECOA.Anderson 666 F.2d at 1277
(discussing remedial purposes of EEOA with regard to married women).

At oral argument, defendant conceded th#tef USDA were to have considered the joint
credit report with regard tthe Microloan applications (assumgi there were no Ownership Loan
application also pending), “[itlvould agree 100 percent, that's extremely problematic and
there’s a problem.” Transcript 29:10-12 (Docket No. %4pefendant nonetheless argues that
because the Ownership Loan application (as to which a joint credit igasrequired) was
pending when the joint credit report was obtdint@ere was no wrongdoing with the joint credit
report having been obtained and possibly consitlers to the Microloan applications (as to
which only an individual credit report was requiye This presents a question of fact whether
the joint credit information was improperly catesred as part of # consideration of the
Microloan applications.

Additionally, plaintiff has presented evidentteat could further suggest discrimination:
defendant’s allegedly havinghquired about whether Mr. Mdr would cosign or guarantee
plaintiff's loans. Plaintiff submits the dectdions of herself and hédwusband as evidentiary
support. SeeT. Miller Decl. 11 6-12 (Docket No. 55. Miller Decl. 194-10 (Docket No. 56).
This creates an issue of fact whether defendaptroperly considered plaintiff's status as a
married woman, and the financial informationhafr husband, as to the Microloan applications.
SeeAnderson 666 at 1276-77 & n.1 (holding that reégoug a spouse’s signature on credit

instruments was unlawful discrimination on theesis of marital status under the ECOA).

® Defendant says “agree” because the Court @adier indicated at the hearing: “[l]t's
problematic for the government to look at a jairedit report when they’re not supposed to. . . .
[T]here may be some authority totlhere to say that that issdrimination.” Transcript 29:2-6
(Docket No. 64).
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In response, defendant arguéhat the FSA ran a joint edit report as part of its
evaluation of plaintiff's Ownershihoan application, and used th@int reportto review the
Microloan applications because itlieged this to be in plaintif§ interest and because it would
save her the money of running another, irdlnal credit report. Defendant argues that it
believed it had plaintiff's or her husband’s ocainsent to the FSA’s running and using a joint
credit report; and that defendant’s deniatled Microloan applicationwas based on numerous
other issues with the eligibility and feasibility uratgd to the joint credit report. However, each
of these presents a disputgdestion of fact, and the actualotives, beliefs, and actions of
defendant in denying the loan cannot be determined on summary judgment, but are issues for the
finder of fact. SeeWashington v. GarrettlO F.3d 1421, 1433 (9th Cir. 1993).

Defendant argues that the Court should crasdiimultiple other, purported reasons for
denying the Microloan applicatioeyaluate these and find themttrful and valid, and hold that
they outweigh any potential problems with having the joint credit report. This sort of
weighing of evidence and determining of factsprecisely what the @urt is not to do on
summary judgment.Costa v. Desert Palace, In299 F.3d 838, 856 (9th Cir. 2002) (citation
omitted), aff'd, 539 U.S. 90 (2003). Further, defendant’'s argument presents an analogous
situation to the “mixed motive” scenario und€itle VII employmentdiscrimination cases.
Courts look to Title VIlin analyzing ECOA actionsk.g, Bros, 724 F.2d at 793 (“The Equal
Credit Opportunity Act (ECOA) igitle VII of the Consumer @dit Protection Act, 15 U.S.C.
88 1601-1693r (1982)."Mliller, 688 F.2d at 1239-40 (“The ECOAhistory refers by analogy
to the disparate treatment and adverse impests for discrimination which are used in
employment discrimination casemder Title VIL.”). In a mked motive case, an actor has

multiple or mixed reasons for an allegedly discniatory action, and there is evidence that while
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one of those reasons was potentially discriminyatthere is evidence #&h other reasons were
legitimate. Dominguez-Curry v. Nevada Transp. Deg24 F.3d 1027, 1041 (9th Cir. 2005). In
such a case, the first question for the fact-finde‘'whether the discriminatory reason was ‘a
motivating factor’ in the challenged action.Costg 299 F.3d at 856-57. the “answer to this
guestion is in the affirmative, then thacfor] has violated” anti-discrimination lawd. If the
fact-finder determines, however, that the disanaory reason was not a “motivating factor” for
the challenged action, there has been no wrongdolidg. The plaintiff's “ultimate burden of
proof’ is “to show by apreponderance of the eeidce that the chalged . . . decision was
‘because of' discrimination.ld. (quotation omitted). In this case, the disputed question of fact
for the fact-finder, which precludes summary jodmt, is whether con®dation of plaintiff's
marital status, or the financial information bér husband, was a “fating factor” in the
Microloan applications denial, owhether it was not a factor, du that defendant denied the
application solely on the basis of plaintiffevn financial information, due to the various
purported problems with plaintiff's eligibility and feasibility, as defendant alléges.

Regarding age discrimination,gutiff has failed to preserdvidence—direct, indirect,
circumstantial, or cumulative—that the den@instituted age discrimination. There is no
evidence that defendant in any way considereadiiiss age. Defendant is entitled to summary
judgment on plaintiff's ECOA clan as to age discrimination.

However, plaintiff's claim of sex disariination under the ECOA esents a different

story. Plaintiff has presented evidence that cremteEnuine issue of material fact as to whether

* At oral argument, the Court egifically ordered supplementaligfing on the applicable legal
analysis where “there could be discriminatogasons to deny the loan and nondiscriminatory
reasons to deny the loan,” and whether “if themenondiscriminatory reasons to deny the loan,”
that would suffice to protect defendant from lldabieven given the msence of potentially
discriminatory reasons. Transcript 35:5-1@¢Ret No. 64). Defendant took up the opportunity
to submit supplemental briefing, but defendant’s briefing was not helpful.
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her married status and sex were “motivatingdegltin the Microloan pplications denial, and
whether defendant’s allegedly nondiscrimingtatreasons for the deali were pretextual,
accordingly, the Court denies defendant4otion for Summary Judgment as to sex
discrimination. For the same reasons, the Cdenied plaintiff's Motion for Partial Summary
Judgment (Docket No. 34), because there werei$aces regarding the reasons for the loan
application denial, and the Court cannot detae on summary judgment that defendant’s
reasons were pretextual discriminatory.
CONCLUSION

The Court GRANTS IN PART AND DEMES IN PART defendant’s Motion for
Summary Judgment (Docket No. 45) accordance with the above.

IT IS SO ORDERED.

DATED this 29th day of October, 2018.

[s/PatriciaSullivan

FATRICIA SULLIVAN
UnitedStatedMagistrateJudge
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