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HERNANDEZ, District Judge:

Pro Se Plaintiff Joshua Vincent Walsh brings this cigihts action under 42 U.S.C.
§ 1983 against Defendants Colette Peters, Michael Gower,@&uad Jason Bel, Judy Gimore,
Wiliam King, Mahmoud Aly, Matthew Turner, Matthew Lyon3gssee Scott, and Monica
Landaverde. Plaintiff aleges Defendants violated HghtEi Amendment rights by faiing to
alow Plaintiff an opportunity to decontaminate after secgn@aposure to chemical agents.
Plaintiff also alleges that Defendants engaged inilaawspiracy to violate Plaintiff rights by
training or allowing their staff to decontaminate Plaintifth hot water. Plaintiff and Defendants
now both move for summary judgment. Plaintiff also movesdmctions against Defendants.
For the reasons below, the Codiehies Plaintiff’s motion for summary judgment and motion for
sanctions, and grants in part and denies in Ipaftihdants’ motion for summary judgment.

BACKGROUND

Plaintiff entered the custody of the Oregon Department of Corrections (“ODOC”) on
August 30, 2013, and was housed at Snake Riverectional Institution (“SRCI”) from
September 25, 2013, to March 7, 2018. King Decl. | 3, ECF taieAime of the events at issue
here, Defendants Scott and Lyons were correctional offeergloyed at SRCI. Am. Compl. at
2, ECF 43. Defendants Turner and Aly were correctional sesgsapervising the Disciplinary
Segregation Unit (“DSU”) at SRCI. Am. Compl. at 2. Defendant King was a correctional
lleutenant at SRCI supervising the DSU. Am. Compl. at 2. Defégs Gimore and Bel were
both assistant superintendents at SRCI. Am. Complk-3atRefendant Cain was the
superintendent at SRCI, and Defendant Gower was theak$siSirector of ODOC. Am.

Compl. at 3. Defendant Peters was the Director of ODOC. Am. Catgl
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Between 6:25 PM and 7:45 PM on November 18, 2017, an extraction teanmedeploy
chemical agents“OC/CS spray™—in the SRCI DSU to remove four inmates from three
different cells. King Decl. 5-6, Att. 2 at 1611. Prior to deploying the OC/CS spray,
Defendant King requested that the physical plant detectivee air handlers on the unit to
minimize secondary exposure. King Decl. § 6. But, at some pefote the cell extractions were
complete, the air handlers were erroneously turned back og.P&cl. Att. 2 at 12. Plaintiff
recalls yeling at Defendant King that fumes weresiimg his cell and the vents were not shut
off soon after Defendants deployed the spray during theefitsaction. Am. Compl. Ex. 1
(“First Walsh Decl.”). Defendant King allegedly looked at Plaintiff but otherwise ignored him.
Id. According to Plaintiff, the vents remained on during deeond extraction. Id. Plaintiff
continued to “scream” at Defendant King about the vents, at which point Defendant King spoke
with Plaintiff and told him he would have the vents égrroff. Id. During the final extraction,
however, the vents remained on, and Plaintiff once aggtifiesh Defendant King but was
ignored. Id. Plaintiff also asserts that he complaitedther correctioal officers that he was
“burning” and wanted to decontaminate, but an officer told him to “stop asking.” Id.

By contrast, Defendant King states that he was noteabtdf inmate concerns over the
air circulation until after the last cell extractiomas complete. King Decl. § 7. After he discussed
these concerns with Plaintiff, he asked the Special irgpuSontrol Officer to contact the
Physical Plant to confirm that the system was de#etivdd. The officer reported back to
Defendant King that the air “had just been turned back on” and that she had nstructed staff to
turn the system back off immediately. Id. Defendant Turiibe officer in charge that

evening—then instructed the Physical Rlao activate the “fire evacuating ventilation system”
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in order to reduce secondary exposure. Id. A Hazmat teanedldébe contaminated cells
between 8:00 PM and 9:20 PM. Id. at Att. 2 at 60.

Because the air system was turned back on prematurelgndaets King and Turner
spoke with each inmate who had potentially been exposed @GHES spray and ofied them
a shower and clean clothing. Id. at 1 8. Eight inmaiesluding Plaintiff—accepted
Defendants’ offer, and twelve refused. Id. SRCI records reflect that Ffamtas offered a
shower at 8550 PM. King Decl. Att. 2 at 18. Though Plaintiffallecbeing told by Defendant
King that he was going to get a shower after they were cleaning up, Plaintiff states he did
not get a shower until after shit change at approximai€lyi0 PM. First Walsh Decl. at 1.
Defendant Turner escorted Plaintiff to a shower, which seast a warm or hot temperature and
caused him additional discomfort, liK#va” running down his body. Id. at 2; Third Walsh Decl.
Ex. 10 (King Interrogatory Response No. 18). Plaintiff told theeoffihat it made his pain
worse. First Walsh Decl. at 2. He asserts that the roffiespondedhat “it usually does”
because “the hot water opens your pores” and “intensifies and reactivates the spray.” First Walsh
Decl. at 2. The next morning, Defendant Aly offered Plaintifibther shower. Am. Compl. Ex. 2
(Second Walsh Decl). Plaintiff requested a cold one, explaitnagthe hot water made the
burning sensation worse. IDBefendant Aly responded: “Hot is all you get, take it or leave it.” Id.
Plaintiff acceptd because it was “better than nothing at al” but the shower reactivated the spray
again, causing “everything” to continue to burn. Id.

Plaintiff asserts that he signed up for sick callfttiewing day and explained that he
was burning all night after receiving a shower. SecondMWBEcl. at 1. But his medical records
do not reflect any requests to be seen by a medical provide wdhdays folowing the

incident. DiGiulio Decl. | 5. Plaintiff did, however, send two imn@bmmunication forms to
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Health Services soon after the incident regarding l@sexe. Id. at § 6, Att. 1 at6; see also
Third Walsh Decl. Exs.-67. Months later, Plaintiff sent additional inmate commuragatiorms
to medical staff, seeking more information about decontammatith cool water after exposure
to OC/CS spray. Third Walsh Decl. Ex. 5. Staff responded to Hlaihtif their nursing protocol
for “Pepper Spray”—the protocol used by medical staff evaluating an inmatendhes

potentially adverse reaction to direct or secondary exposure &pag—-recommends that
inmates rinse their skin or eyes in cool water, blot eytts awvet towel, and stay in a well-
ventilated area. Idat Exs. 1, 5, 12 (Landaverde Response to Interrogatory 4). The marefact
of Sabre (a chemical agent) recommends decontaminatingceathclean water. Third Walsh
Decl. Exs. 2, 11 (King Admission 15),

On November 19 and 28, 2017, Plamtiff filed grievances regarding Defendants’ delay in
providing Plaintiff with decontaminationnd Defendants’ failure to shut off the vents while
administering the OC/CS spray. Third Walsh Decl. Exs 8, 24tiRlaappealed his grievances
twice, exhausting the prison’s grievance procedure. Am. Compl. 8. On January 19, 2018,
Plaintiff fled this suit. Compl., ECF 2.

STANDARDS

Summary judgment is appropriate if there is no genuine tdispsito any material fact
and the moving party is entitled to judgment as a mattewofFed. R. Civ. P. 56(a). The
moving party bears the intial responsibility of informinge ttourt of the basis of its motion and
identifying those portions of ““the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any,” which it believes demonstrate the
absence of a genuine issue of matefiat.” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)

(quoting former Fed. R. Civ. P. 56(c)).
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Once the moving party meets its initial burden of dermatnsty the absence of a genuine
issue of material fact, the burden then shifts to the nonmoving party to present “specific facts”
showing a “genuine issue for trial” Fed. Trade Comm nv. Stefanchik, 559 F.3d 924, 9228
(9th Cir. 2009) (internal quotation marks omited). The nonmovinty paust go beyond the
pleadings and designate facts showing an issue forBiad v. Moynihan, 508 F.3d 1212, 1218
(9th Cir. 2007) (ctting Celotex, 477 U.S. at 324).

The substantive law governing a claim determines whethact is material. Suever v.
Connell, 579 F.3d 1047, 1056 (9th Cir. 2009). The court draws inferences fromtshian the
light most favorable to the nonmoving party. Earl v. Nielsen M&isearch, Inc., 658 F.3d
1108, 1112 (9th Cir. 2011)f the factual context makes the nonmoving party’s claim as to the
existence of a material issue of fact implausible, plaetty must come forward with more
persuasive evidence to support his claim than would otleetvesnecessary. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).

DI1SCUSSION

Plaintiff aleges that in failing to shut off the vation system in his unit and provide
him with decontamination within a reasonable amount @f tifter exposure to OCSEspray,
Defendants violated the Eighth Amendment. Plaintiff brih@s claims under 42 U.S.C. § 1983:

Every person who, under color of any statute, ordinance, tiegulacustom, or

usage, of any State ... subjects, or causes to be subjectedizanyafithe United

States or other person within the jurisdiction thereof ta#grivation of any rights,

privileges, or immunities secured by the Constitution and,lshal be liable to

the party injured in an action at law].]

“To state a claim under § 1983, a plaintiff must both (1) alege the deprivation of f sglured

by the federal Constitution or statutory law, and (2) alidge the deprivation was committed by
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a person acting under color of state law.” Anderson v. Warner, 451 F.3d 1063, 1067 (9th Cir.
2006).

Plaintiff and Defendants both move for summary judgm&efendants argue that
Defendants &ers, Gower, Cain, Bell, Giimore, Aly, and Landaverde (the “Supervisory
Defendants™) were not personally nvolved in the alleged constitutional deprivation and cannot
be liable under a theory of respondeat supebofs. Mot. Summ. J. (“Def. Mot.”), ECF 65.
Defendants also argue that that PlaiitifEighth Amendment and joint conspiracy claims fail.
Id. Plaintiff moves for partial summary judgment on highti Amendment claim against
Defendant King and his joint conspiracy claims againstemants Peters, Gower, Bel, Cain,
Gimore, King, Turner, Aly and Landaverde. Pl Mot. SummBL Mot.”), ECF 50. Plaintiff
also moves for sanctions against Defendants, alleging d2efesn submitted a fraudulent
document in support of their motion for summary judgment. L. Banctions, ECF 80.

The Courtdenies Plaintiff’s motions and grants in part and denies it efendants’
motion. Issues of fact preclude granting Plaintiff’s or Defendants’ motions for summary
judgment on the claims against Defendant King. In addi@mneasonable jury could conclude
that Defendants Lyons, Scott, and Turner were delberateifferent to Plaintiff’s serious
medical needs in violation of the Eighth Amendment. #ffirhowever, has not presented
evidence that the Supervisory Defendants were involvetieiralleged constitutional violation as
required by 8§ 1983 or that Defendants Peters, Gower, Bel, Giamgre, King, Turner, Aly and
Landaverde were involved in a joint conspiracy to violRientiff’s constitutional rights.
Accordingly, Defendants Peters, Gower, Bell, Cain, Gimore, all§i Landaverde are dismissed

from this case.
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l. Eighth Amendment Claims Against Defendants King, Lyons, Scott & Turner

Plaintiff and Defendants both move for summary judgment on Plaintiff’s Eighth
Amendment claims. Plaintiff moves for summary judgmenthisrclaim against Defendant King,
arguing that Defendant King is liable for delberate fedifnce under the Eighth Amendment
because he failed to turn off the air vents during thogiment of OC/CS spray and failed to
provide a shower to Plaintiff for over four and a half hoursMek. 1. In moving for summary
judgment on the claims against Defendants King, Lyonseft,Sand Turner, Defendants make
two arguments. First, Defendants argue that Plaintifinat establish a claim for deliberate
indifference under the Eighth Amendment against Defdad&ing, Lyons, Scott, and Turner.
Def. Mot. 15-18. Second, Defendants argue that Defendants King, Lyons, &wbfTurner are
entited to qualified immunity because a reasonable officéinein positions would not have
believed that his actions were unlawful. &20-23.

A. Deliberate Indifference

A prison official violates an inmate’s Eighth Amendment rights if they are “deliberately
indifferent” to the inmate’s “serious medical need.” Estelle v. Gamble, 429 U.S. 97, 105
(1976).Thus, to establish an Eighth Amendment claim, Plaintifftrst®w: (1) that he had a
“serious medical need” and (2) that Defendants were deliberately indifferent to that need. Id. at
104 “TA] serious medical need is present whenever the failure to treat a prisoner's condition
could result in further significant injury or the unnesary and wanton infliction of pairi[.]
Clement v. Gomez, 298 F.3d 898, 904 (9th Cir. 2002) (internal citations omitted).

Delberate indifference may be séti$ by showing: “(a) a purposeful act or failure to
respond to a prisoner's pain or possible medical as®¢b) harm caused by the indifference.”

Jettv. Penner, 439 F.3d 1091, 1096 (9th Cir. 2006) (citng McGuckin v. Smith, 974 F.2d 1050,
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1059 (9th Cir. 1991), overruled on other grounds by WMX Techs., Inc. v. Miller, 104 F.3d 1133
(9th Cir. 1997). “[T]he official must both be aware of facts from which the inference could be

drawn that a substantial risk of serious harm exists, and he must also draw the inference.”

Farmer v. Brennan, 511 U.S. 825, 837 (199%)ifference ‘may appear when prison officials

deny, delay or intentionally interfere with medical tesxtt, or it may be shown by the way in
which prison physicians provide medical care.”” Jett, 439 F.3d at 1096 (quoting McGuckin, 974
F.2d at 1059 For Plaintiff to succeed, he must show Defendants acted with more than “[m]ere
negligence.” Clement, 298 F.3d at 904 (citing Frost v. Agnos, 152 F.3d 1124, 1128 (9th Cir.
1998)).Rather, “the official’s conduct must have been ‘wanton,” which turns not upon its effect

on the prisoner, but rather, upon the constraints facing the official.” Id.

In Clement v. Gomez, bystander inmates were exposed to pepper &poay when
officers administered pepper spray in a neighboring cell to stageatvfight. 298 F.3d at 902.
Prison officials did not provide the bystander inmates witod&mination showers until four
hours after the incident. Id@he defendants moved for summary judgment on the plaintiffs’

Eighth Amendment claims, arguing that they were not dately indifferent to the bystander
inmates’ serious medical needs. Id. at 90he Ninth Circuit first found that the plaintiffs’
submissions-which documented the painful effects of pepper spisgtisfied the objective
component of the Eighth Amendment test by demonstrating ¢semoe of a serious medical
need. Id. at 904. The court then found that the plaintiffs nighaible to show that the
defendants were subjectively aware of the risk of seiigusy and therefore delberately
indifferent in denying the plaintiffs showers and medidtdrgéion during the four-hour period.
Id. at 905. The court emphasized that the officers were ogugmd stepped outside for fresh

air, and that the prisoners aleged that they made repesgaests for attention; were coughing,
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gaging, and choking; and complained of breathing problems, pdirastinma attacks. Id. at 905.
The court therefore concluded the defendants were ndecertiii summary judgment on the
plaintiffs’ Eighth Amendment claims.

As to the parties’ cross motions for summary judgment on the Eighth Amendmeninglai
against Defendant King, the Court finds that therenissue of fact as to whether Defendant
King was deliberately indifferent to Plantiff’s serious medical needs. Defendants note that
Defendant King: (1) took various precautions before the OGHE&E was deployed; (2)
immediately requested that the ventiation system ripeduoff when he was infored—after the
last cell extraction-that the ventilation system had been turned on prerygtuaed (3)
provided a shower and change of clothing to inmates who wpeeted by secondary exposure
to the spray at 850 PM. Def. Mot. 16/ (ctting King Decl. 11-68). However, Plaintiff asserts
that he notified Defendant King of the issues with wlrtiation system and his resulting
discomfort during each cell extraction and was ignoredt Fralsh Decl. 1. And, viewing the
facts in the light most favorable to Plaintiff, Defendafated to provide Plaintiff with a
decontamination shower until three hours after theelgisaction and over four hours after the
cell extractions began. First Walsh Decl. 2. Accordingly,thenrecord there is an issue of
material factas to Defendant King’s knowledge of the risk of injury to Plaintiff and delay in
pursing any remedial actions thereafter. See Clement, 298 P8d &lihe officials . . . may
have been delberately indifferent to the prisoners' senmgical needs i, in fact, they were
aware of the harmful effects of the pepper spray and afiddequacy of their ventilation
methods and yet purposefully refused to provide showers, medieglar combative

instructions or to develop an adequate policy to address obviou$)risks
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Defendants also move for summary judgment on the clagamsa Defendants Lyons,
Scott, and Turner, arguing that they were not delberatelfferent toPlamtiff’s serious
medical needs. Though Defendants admit thefendants King, Lyons, Scott, and Turner may
have been on notice that Plaintiff was impacted by secprgdqosure to the OC spray deployed
during the cell extractions,” Defendants argue that they “were faced with competing concerns
throughout the time that Plaintiff alleges that Feswequesting a decontamination showéref.
Mot. 17-18. But these competing concerrspecifically, the cell extractienare documented
by Defendant King, not Defendants Lyons, Scott, or Turner.idSéeiting King Decl. 1 57,
9). Moreover, there is no evidence that Defendants Lyonsnwaged in the cell extraction, see
King Decl. Att. 2, and the alleged delay in providing PEiird decontamination shower
occurred three hours after the last cell extraction cgridiest Walsh Decl. 1. Accordingly,
whether these competing security concerns are suffic@&demonstrate that Defendants were
not delberately indifferent in dging Plaintiff’s decontamination after secondary exposure to
OC spray is an issue for the jury.

B. Qualified Immunity

Government officials may be entitled to qualified immunity diaims brought under
8 1983. To determine whether a government official is entitled to qualified immunity, ‘[t]he
court must first determine whether, examining the factee light most favorable to the
plaintiff, the official violated the plaintiff's constitutional rights.” Barnes v. Gower, No. 2:12-
CV-01880-HZ, 2015 WL 736348, at *8 (D. Or. Feb. 17, 2015) (ciing Clement, 29&F83).
Then, if the court findshe official violated the plaintiff’s constitutional rights, it must determine
“whether the right was clearly established.” Saucier v. Katz, 533 U.S. 194, 201 (2001). While

“there must be some paralel or comparable factual pattern[,] .. . the fackeafly decided
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cases do not have to match precisely the facts with Wthiehgovernment employer] is
confronted.” Clairmont v. Sound Mental Health, 632 F.3d 1091, 1109 (9th Cir. 2011) (citing
Fogel v. Collins, 531 F.3d 824, 833 (9th Cir. 2008)

First, as described above, a reasonable jury might conclatldfendant King, Lyons,
Scott, and Turnewvere deliberately indifferent to Plaintiff’s medical needs in violation of the
Eighth Amendment. Second, when these Defendants aredated®veviolated Plantiff’s
Eighth Amendment rights, Plaintiff’s rights were clearly established. In Clement, the Ninth
Circuit found that similar circumstances may havalsished a violation of the Eighth
Amendment. See Clement, 298 F.3d at 905 (finding that when officers amughing and
gagging and opening the door to circulate air, and the innveges repeatedly complaining to
officers of breathing problems and pain, the mmates “may be able to show that the defendants
were subjectively aware of the risk of serious injuryemwlthey denied showers and medical
attention for the inmates for the 4 haquriod”). Thus, viewing the record in the light most
favorable to Plaintiff,a reasonable officer in Defendants’ position would have understood it was
unlawful to ignore Plaintiff’s complaints of pain and deny Plaintiff reasonable decontamination
after secondary exposure to chemical agents. Defendants I§ions, Scott, and Turner are
therefore not entitled to qualified immunity.
. Supervisory Defendants

Defendants move for summary judgment on the claims sigtie Defendants Peters,
Gower, CainBell, and Gilmore (the “Supervisory Defendants”),! arguing they should be

dismissed from this case because Plaintiff has not shimatrthe Supervisory Defendants were

1 As clarified in his response to Defendant’s Motion for Summary Judgment, Defendants Aly
and Landaverde “are only sued in conjunction with the alleged conspiracy claim with
Defendants,” not as supervisors. Pl Resp. 3.
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personally involved in the alleged constitutional violafio“[F]or a person acting under color of
state law to be liable under section 1983 there must be a shofypgysonal participation in the
alleged rights deprivation: there is no respondeat supetdityiaunder section 1983.Jones v.
Williams, 297 F.3d 930, 934 (9th Cir. 2002).

“A supervisor may be liable if there exists either (1) his or her personal invoivement in
the constitutional deprivation, @2) a sufficient causal connection between the supervisor’s
wrongful conduct and the constitutional violation.” Hansen v. Black, 885 F.2d 642, 646 (9th Cir.
1989) (citing Thompkins v. Belt, 828 F.2d 298, 308 (5th Cir. 1987)(emphasis added). ““The
requisite causal connection can be established . .. by sattingtion a series of acts by others
or by knowingly refus[ing] to terminate a series of acts byrsthehich [the supervisor] knew or
reasonably should have known would cause others to inflict a constitutional injury.”” Rodriguez
v. Cty. of Los Angeles, 891 F.3d 776, 798 (9th Cir. 2018) (quoting Starr v. Baca, 652 F.3d 1202,
120708 (9th Cir. 2011)). Thus;‘[a] supervisor can be liable in his individual capacity Hisr
own culpable action or inaction in the training, supervisioncontrol of his subordinates; for his
acquiescence in the constitutional deprivation; or for conthattshowed a reckless or callous
indifference to the rights of othets.Starr, 652 F.3d at 1208 (quoting Watkins v. City of
Oakland, 145 F.3d 1087, 1093 (9th Cir. 1998) addition, “[sJupervisory liability exists even
without overt personal participation in the offensive astipervisory officials implement a
policy so deficient that the policy itself is a repudiationcarfistitutional rights and is the moving

force of the constitutional violation.” Redman v. Cty. of San Diego, 942 F.2d 1435, 144G9th

2 Defendants make additional arguments in support of theiomddir summary judgment on the
claims against the Supervisory Defendants. BecausifPlaas faled to show that the
Supervisory Defendants were personally involved in tegead constitutional deprivation, the
Court declines to reach the remainder of Defendants’ arguments.
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Cir. 1991) (internal citations and quotations omited), abrogated ongrbends by Farmer v.
Brennan, 511 U.S. 825 (1994).
For example, in Clement, the circuit court concluded tHaluge to institute adequate

(113

prison policies can lead to lLability where it “‘reflects a deliberate or conscious choice’ to ‘follow
a course of action . . . from among various alternatives.”” Clement, 298 F.3d at 905 (quoting City
of Canton v. Harris, 489 U.S. 378, 389 (1989)). Specifically, the court helth¢halaintiff
must show that “in light of the duties assigned to specific officers or employees, the need for
more or different training is obvious, and the inadequacy sy lketesult in violations of
constitutional rights, that the policy-makers . .. can reddpree said to have been delberately
indifferent to the need.” Id. (internal citations and quotations omitted). On the rebefdre i,
the court foundthat a factfinder could find that the supervisors and policymakers were “on actual
or constructive notice of the need to traimpting “[tJhe plaintiffs’ submissions recite[d]
numerous instances of the use of pepper spray thatdgliegarmed uninvolved bystander
inmates.” Id.

Here, Plaintiff concedes that his claims against mefets Peters, GoweGan, Bel, and
Gimore are based on supervisory liability amghes that the Supervisory Defendants “can be
held liable for conducting policies and procedures that arendiing force of a constitutional
violation.” PL Resp. 3. In support of his argument, Plaintiff points to his prior laitgs against
Defendants that resulted in a settlement. See PIl. Resptirkp Whalsh v. Peters, et. al., 2:15-cv-
01012-MO and Walsh v. Gower, et. al. 2d600904-MO) see also Third Walsh Decl. Exs.
22-23. He asserts dhthese lawsuits are evidence of Defendants’ knowledge of the inadequate

procedures, and Defendants subsequent failure to changeptiiey and procedures lead to the

constitutional violation at issue in this case. Id.
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Plaintiff, however, has not demonstrated that the SiepeyvDefendants are liable for
delberate indifference. Plaintiff has not establishkdt the Supervisory Defendants were on
actual or constructive notice that their decontaminatioocedures were ineffective or harmful or
that the training of their subordinates was inadequate. oDthe lawsuits cited by Plaintiff
involves inadequate decontamination after direct exposuCtspray and therefore does not
provide notice that Defeants’ policies for decontamination after indirect exposure to chemical
agents were constitutionally infrm. Third Am. Compl., Whais Peters, et. al., 2:16+01012-
MO, ECF 68. The second lawsuit does involve inadequate decortiamiradter indirect
exposure to pepper spragesCompl.,, Walsh v. Gower, et. al., 2:28-00904-MO, ECF 2, but
the case ended with a settement and did not proceed througtarsumeigment or trial, ee
Notice of Settlement, Walsh v. Gower, et. al., 2180904-MO, ECF 23. Even viewing the
facts in the light most favorable to Plaintiff, thisgln incident of allegedly inadequate
decontamination does not establish that the Supervisorynd2els were on notice that their
procedures, policies, or training for decontamination after segoedposure were inadequate
or unconstitutional. Cf. Clement, 298 F.3d at 905 (finding that thetifida may have established
that supervisors were on actual or constructive notideeofieed to train in submiting
“numerous instances of the use of pepper spray that allegedly harmed bystander mmates™).
Without more, the Court finds that no reasonable jury confitlode that the Supervisory
Defendants are liable for the aleged Eighth Amendmeoiatian.

[11.  Civil Conspiracy Claims

Defendants and Plaintiff both move for summary judgment on Plaintiff’s civil conspiracy

claim. The crux of this claim is that Defendants Pet&ower, Bel, Cain, Gimore, King,

Turner, Aly and Landaverde conspired to cause Plaintiff iadlit pain by not providing him
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with a cool shower to decontaminate. Pl Mot-16; Am. Compl. 10 “To establish . . . lability
for a conspiracy [under § 1983], a plaintiff must demonstrate the existence of ‘an agreement or
“meeting of the minds” to violate constitutional rights,”” Mendocino Evntl. Ctr. v. Mendocino
Cty., 192 F.3d 1283, 1301 (9th Cir. 1999) (quoting United Steelworkers of Am. v. Phelps Dodge
Corp., 865 F.2d 1539, 15441 (9th Cir. 1989) and “an actual deprivation of those rights
resulting from the agreement,” Avalos v. Baca, 596 F.3d 583, 592 (9th Cir. 2010) (quotations
omitted). A jury may infer such a conspiracy or agreerfiemh circumstantial evidence.
Mendocino Envtl. Ctr., 192 F.3d at 130However, the evidence adduced must demonstrate
more than the mere fact that two people did or said the tdnge the evidence must actually
point to an agreement.” Myers v. City of Hermosa BeacR99 F. App’x 744, 747 (9th Cir. Nov.
7, 2008).

Plaintiff’s evidence does not demonstrate that Defendants Peters, Gower, Bel, Cain,
Gimore, Turner, King, Aly, and Landaverde conspired to violasecbnstitutional rights.
Plaintiff asks the Coutb infer a meeting of the minds by pointing: (1) the SRCI nursing
protocols and instructions accompanying chemical agents mwhing decontamination with
cool water; and (2) Defendantconcurrent failure to provide cool showers for inmates exposed
to chemical agents. Pl Mot. 4E6. In light of this evidence, Plaintiff contends that stiivjg
Plaintiff and others to hot water canyible explained as a “malicious and sadistic act” by the
supervisorsto allow staff to inflict additonal pain on inmates who haeady been subjected
to chemical agents. Id. at 17. But the disconnect betweenutking protocols and product
instructions and the warm shower temperatures in 8 Boes not, without more, demonstrate

a meeting of the minds to violate the Eighth Amendmentsrigli adults in custody at SRCI.
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Moreover, even if there was evidence of an agreemenitifPlaannot succeed on this
Eighth Amendment claim against Defendants because d2efsn are entitled to qualified
immunity. See Manda v. Abin, 5:1&+01947-EJD, 2019 WL 6311380, at *6 n.5 (N.D. Cal.
Nov. 25, 2019)‘[B]ecause the conspiracy is grounded in violations of the Fourth and
Fourteenth Amendment, which the Court finds are barred Wifieglammunity, the conspiracy
charge is dismissed on these same grounds.”). As briefly described above, “[t]he doctrine of
qualified mmunity protects government officials ‘from lability for civil damages msofar as their
conduct does not violate clearly established statutory ortobinstal rights of which a
reasonable person would have known.”” Pearson v. Callahan, 555 U.S. 223, 231 (2009) (quoting
Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982} clearly established right is one that is
‘sufficiently clear that every reasonable official would have understood that what he is doing
violates that right.””” Mullenix v. Luna, 136 S.Ct. 305, 308 (2015) (quoting Reichle v. Howards,
566 U.S. 658, 664 (2012)). In making this determination, cdtdtsnot require a case directly
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on point’ to defeat a claim of qualified immunity, “‘but existing precedent must have placed the
statutory or constitutional question beyond debate.”” Id. (quoting Ashcroft v. al Kidd, 563 U.S.
731, 741 (2011)); see also Greisen v. Hanken, 925 F.3d 10970BL(8h Cir. 2019)“This
nquiry ‘must be undertaken in light of the specific context of the case, not as a broad general
proposition.”” Id. (quoting Brosseau v. Haugen, 543 U.S. 194, 198 (2004)); see also City of
Escondido, Cal. v. Emmons, 139 S.Ct. 500, 503 (2019).

Plaintiff alleges that Defendants engaged in a congpi@&iolate his Eighth
Amendment rights by providing him with a hot or warm showstead of a cold shower for

decontamination after secondary exposure to OC spray. Hoviev@grcia v. Pope, the district

court was presented with a similar Eighth Amendmenmcland concluded that the defendants
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were entitled to qualified immunity. 2:18+~01573-MC, 2020 WL 1068239, at *2 (D. Or. March
5, 2020). There, the plaintiff alleged that the defendants wdbberdéely indifferent to the
plaintiff’s health and safety when they exposed him to a warm-water decontamination shower.
Id. at *1 The defendants argued that qualified immunity defeated the plaintiff’s claim, and the
court agreed, finding tikdno controlling or even persuasive authority has held that warm-water
decontamination showers constitute deliberate indifference.” Id. at *2. The court further noted
that “most courts addressing this issue have rejected claims of deliberate indifference arising
from a warm or hot decontamination shower.” Id. (citihg cases from the Southern District of
New York, Southern District of Ohio, District of Maryland, W District of Virginia, Central
District of California, Eastern District of Virginia, East District of North Carolina, and the
Southern District 6California). And “[ijn the few cases denying qualified immunity, the
inmates were subjected to additional conditions that exacerbated their pain and discomfort.” Id.
at *3 (ctting cases from the Southern District of Wemsgina and the Eastern District of
California where the plamntiff was subjected to “excessively hot water” and was denied medical
assistance or moved to solitary confinement without fresthimty or bedding). Because the
plaintiff in Garcia“[did] not allege any disregard to his health or safety aside from the warm
water,” was provided other methods of decontamination, and was not forced to take a shower,
the court concluded that “it was not clearly established that [the] plaintiff's Eighth Amendment
rights would be violated by exposure to a warm decontamination shower.” Id. at *3.

As in Garcia, the hot-water shower claims are the sdied®e indifference claims
remaining against Defendants Peters, Gower, Bel, Campf@j Turner, Aly and Landaverde.
See supra Part . At the time of the underlying incidentyas not clearly established that

Plamtiff’s Eighth Amendment rights would be violated by exposure to a hot or warm
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decontamination shower. Accordingly, the Court finds thaemizints Peters, Gower, Bell,
Cain, Gimore, Turner, Aly, and Landaverde are alsled to qualified immunity on Plaintiff’s
conspiracy clim.
V.  Motion for Sanctions

Plaintiff also moves for sanctions against Defendaniguingr that Defendants submitted
a fraudulent documenta copy @ a Chemical Agent Deployment form regarding Plaintiff’s
secondary exposure on November 18, 204 support of their Motion for Summary Judgment.
Pl. Mot. Sanctions 1. In support of this contention, Plaigifbmits a response from an SRCI
official stating that the record does not exist. Id. atZDefendants respond Plantiff’s
motion by explaining that the Chemical Agent Deployment Fiemot a falsified document.
Def. Resp. 2, ECF 82. Rather, the document was not located bysthe gificial because the
Chemical Agent Deployment forime associated with an Unlawful Incident Report for the four
adults in custody directly subjected to chemical agentsednaicted from their cells that
evening. Withem Decl. 118, ECF 83. Accordingly, it can be found in each of their fied ia
not included inPlaintiff’s file. Id. Based on this evidence, it does not appear that thiswasn
fabricated by Defendants. Accordinglthe Court denies Plaintiff’s Motion for Sanctions.
"
i
7
"
i
i

i
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CONCLUSION
The Court DENIESPlaintiff’s Motion for Sanctions [80], DENIES Plantiff’s Partial
Motion for Summary Judgment [50], aRANTS in part and DENIES in part Defendants’
Motions for Summary Judgment [65][85]. Defendants Peters, Gdedr Cain, Gimore, Aly,
and Landaverde are dismissed from this case.

IT 1S SO ORDERED.

Dated September 29, 2020

Moo Humando

MARCO A. HERNANDEZ
United States District Judge
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