Andersen v. Atlantic Recording Corporation et al

IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF OREGON

TANYA ANDERSEN,
Pl aintiff,
V.

ATLANTI C RECORDI NG

CORPORATI ON, a Del awar e
corporation; PRI ORI TY RECORDS
LLC, a California limted
[Tability conpany; CAPITOL
RECORDS, INC., a Del aware

cor poration; UMS RECORDI NGS,

I NC., a Del aware corporation
BMG MUSI C, a New York genera
partnership; RECORDI NG

| NDUSTRY ASSOCI ATI ON OF

AMERI CA; SAFENET, | NC

MEDI ASENTRY, INC., a Del aware
corporation; and SETTLEMENT
SUPPORT CENTER, LLC, a
Washington limted liability

conpany,

Def endant s.
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BROMN, Judge.
This matter comes before the Court to resolve issues raised

in the parties Joint Status Report (#174).
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BACKGROUND

On November 12, 2009, the Court issued an Opinion and Order
in which it granted Defendants' Motion for Summary Judgment
(#127) "with respect to all aspects of Plaintiff's claims that
arise from Defendants' initiation of civil proceedings against
Plaintiff." Subsequently, the parties filed a Joint Status
Report in which they disagree as to what issues remain to be

resolved based on the current pleadings in this matter.

DI SCUSSI ON

After a review of the parties' Joint Status Report; the
Court's Opinion and Order issued November 12, 2009; Plaintiff's
Motion for Class Certification; and Plaintiff's Fourth Amended
Complaint, the Court concludes as follows:
1. In its November 12, 2009, Opinion and Order, the Court
concluded Plaintiff's claims were barred by the
Penni ngt on Doctrine up to June 24, 2005, when Atlantic
Recording Corporation; Priority Records LLC; Capitol
Records, Inc.; UMG Recordings, Inc.; and BMG Music
(Record Companies) brought an action against Plaintiff
for copyright infringement in this Court (05-CV-933-
AS)( Andersen 1).
Accordingly, Plaintiff's claims in this matter

(Ander sen | 1) for civil conspiracy, abuse of legal
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process, and negligence survive only to the extent that
they are based on Defendants' actions that allegedly
took place after June 24, 2005.
2. The Court's conclusion in its November 12, 2009,
Opinion and Order that Defendants had probable cause to
bring Ander sen | requires dismissal of Plaintiff's
claim for wrongful initiation of civil process because,
as the Court noted, that claim can only survive if
Plaintiff can establish that Defendants lacked probable
cause to prosecute the action.
Accordingly, the Court DI SM SSES wi th prejudice
Plaintiff's claim for wrongful initiation of civil
process.
3. The Court's finding in its November 12, 2009, Opinion
and Order that MediaSentry's evidence-gathering methods
were legally proper and gave rise to probable cause in
this matter requires dismissal of Plaintiff's claims
for injunctive and/or declaratory relief prohibiting
the Record Companies from using MediaSentry-gathered IP
addresses as the basis for any legal action.
Accordingly, the Court DI SM SSES these claims with
prej udi ce.
4, In its November 12, 2009, Opinion and Order, the Court

indicates dismissal of MediaSentry and Settlement
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Support Center from this action may be appropriate

because their involvement appears to have ended prior

to initiation of Ander sen | ; specifically, the record

reflects MediaSentry's involvement ended when it

produced evidence of IP address 4.41.209.23 and

evidence that the IP address had been used to illegally

download sound recordings to the record companies,

which was done before Ander sen | . The record also

reflects Settlement Support Center's involvement also

ended before Ander sen | . Although Plaintiff asserts in

her portion of the Joint Status Report that MediaSentry

and Settlement Support Center should remain in this

action because of Plaintiff's conspiracy claim, the

Court notes Plaintiff does not make allegations in her

Fourth Amended Complaint to support her assertions.
Because there is not anything in Plaintiff's

Fourth Amended Complaint or the record on summary

judgment that suggests the underlying conduct of these

Defendants continued beyond the time the Record

Companies filed Ander sen |, the Court believes itis

appropriate at this stage to enter a judgment of

dismissal as to these Defendants on the existing

summary-judgment record unless Plaintiff can show cause

why the existing record should be construed otherwise.
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Accordingly, the Court DI RECTS Plaintiff to show
cause by January 22, 2010, in writing limited to ten
(10) pages as to why the Court should not dismiss her
claims against MediaSentry and/or Settlement Support
Center based on the record currently before the Court
Defendants shall file a response limited to ten (10)
pages by February 5, 2010. Plaintiff may not file a
reply. The Court then will resolve this issue on the
record.

5. Plaintiff's Motion (#120) for Class Certification is

based substantially on alleged conduct by Defendants
that the Court has concluded as a matter of law is not
actionable. The Court, therefore, DENI ES Plaintiff's
Motion (#120) for Class Certification in its current
form.

If Plaintiff wishes leave to file another class-
certification motion based only on the existing record,
Plaintiff may file a motion in writing limited to ten
(10) pages by January 22, 2010, requesting leave to do
so and setting forth the specific basis for the motion
Defendants shall file a response limited to ten (10)
pages by February 5, 2010. Plaintiff may not file a
reply. The Court then will resolve this issue on the

record.
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6. To the extent Plaintiff seeks leave to file a Fifth
Amended Complaint "to include an additional class
representative," the Court DENI ES Plaintiff's request.
The Court notes these parties have been litigating
these issues for over four years in two separate
actions. Plaintiff has filed five Complaints in the
current action, and the Court has expended significant
resources addressing the parties' issues relating to
each of Plaintiff's Complaints. If the Court were to
allow Plaintiff to file a Fifth Amended Complaint to
add an additional class representative, the parties
would likely litigate as to the suitability of the new
representative. In the exercise of its discretion
pursuant to Federal Rule of Civil Procedure 15, the
Court declines to expand the parties and claims in this
matter at this stage of these proceedings.

Accordingly, the Court DENI ES any request by

Plaintiff to file a Fifth Amended Complaint to include
an additional class representative.

7. To the extent Defendants seek to file another motion
for summary judgment as to the remaining claims in this
matter, Defendants may file a motion in writing limited
to ten (10) pages by January 22, 2010, requesting leave

to do so and including the specific bases on which they
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seek to move for summary judgment . Plaintiff shall
file a response as to whether Defendants should be
permitted to file such a motion limited to ten (10)
pages by February 5, 2010. Defendants may not reply.
The Court will resolve this issue on the record.

IT IS SO ORDERED.

DATED this5 ™ day of January, 2010.

/s/ Anna J. Brown

ANNA J. BROWN
United States District
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