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CITY OF FOREST GROVE, an Oregun
municipal corporation, STEVE AL WQOD,
individually and in his capacity as Projegt
Enginegr for the City of Forest Grove,
ROBERT A FOSTER, individually and in his
official capacity as Eugineering Director and
Public Works Director for the City of Forest
Girove,
Counter-Plaintiffs,

v,

DAVID HILL DEVELOPMENT, LLC, an
Oregon limnited liabllity company,

Coonter-Defendaint,
ACOSTA, Magsimte fudger
tnipoduction

Plainti{f David Hill Development, LLE (“Plaiati [T alleges five claims against Detendants
City of Forest Grove (“the City™), Steve Wood (“Waod™), and Robert Fosler (“Foster™) (coljectively
“Defendants”): inverse condemnation In vialation of the Oregon Consiitution, Artigle I, Segtion 18;
iﬁvefse condemnation in violation of the Fifth and Fourteenth Amenidments to the United States
Constitation in conjunction with 42 U.S.C. § 1983 (“section 1983"); retaliation under the First
Atnendment and section 1983; violation ofequal proteetion rights under the Fourteenth Amendment
and section 1983; and violation of substaniive and procedural due process rights under the
Fourteenth Amendment and section 1983.

Defendants move for summary judgnient oi all elaims. Plainfiff opposes this motion and
moves for partlal summary judgment oit certain of Defendants” affirmaiive defenses, Plaintiff

specifically challenges Defendants’ affirmative defenses based oy the statute of Hmitations;
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mandatory arbitratiun; exhatstion uf administrative remedies; notice requirements of the Oregon
Tert Claims Agt; compliance with the Development Agreement; and the exculpatory clause in
Esxhibit B to the Developmeni Agieeinent, Defendants only partially oppose Plaintiff’s motion,
conceding that pertain ol ity affirmative defenses do notapply, Finally, Defendants agsert a general
objection to Plaintiff’s declaragions and affidavits, and specifically move to sirike the affidavits of
Froits and Haukins, The cowrt will address the motions in turn,!

For the reasons set forth below, Defendants’ motion for summary judgment iy granted with
regpect to Plaintiff's state {akings ¢laim, and granted in part and denied in part with respect to
Plaintiff's federal takings ¢laim. Defendants’ motion is denied with regpect to Plaintiff’s First
Amendment rstaliniion, equal proiection, substantive due progess, and procedural due process
claims, Plaintiff*s motion for summary judgment is denied in its entirety.?

Cherview

Plaintiff purchased several acres of farmland with the intention of creating a residential
subdivision, PlaintiiTsuceesstully petitioned the City for annexation of the property within the urban
growth boundayy and received preliminary plat approval for its development. The development fan
into problems, powever, involving disagrecments between Pluinfift and Defendunts over the sewey
line, eagerents, trées, and phaying. Plaintfi'alleges that Defendants actively frustrated and delayed
ity development efforts, at least in part, due t a preference in favor of other ares developers and

personal animys toward one of its prineipals, Timothy McDonald (“MeDonald™). In the meantime,

it

'For eliation putposes, the record eitations will refer to the record associated with the motion
curtently being discussed, unless otherwise specitied,

* The parties have consented to jurisdiction by magistrate judge pursuant to 28 U.S.C,
§ 636(w)(1).
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the residential real estate market declined and Plaintiff reeeived less money on the sale of lots within
the developmerit than ofiginally apticipated, Plaintiff also incurred additional development costy as
a result of specific actions and demands by Defendants.
Feactial Background

Plaintiff was formed in 2004 as a gingle purpose entity fo develop “The Parks,” a regidential
subdivision in Forest Grove, Oregon. (Defepdants’ (“Defs,”) Congise Statement of Material Faets
- (CCSME™) Y 1) Plaintilt’s intent was to develop the property by creating an infrasfructure to support
asubdivision and subsegquently sell lots to other developers whe would then construct and setl hones
in the sabdivision. Id To this end, Plaindfi purchased alimost sixiy acres of farm property in
Washington County forapproximately $6,9 iillion, (Defs.” CSMF §2.) Prior to purchase, Plainiiff
sought snnexation of the property within the City, in part to make use of the City’s “setvices and
utilities.” (Defs.” CSMF § 3.) Agcording to McDonald, ag owner of David Hill Development, at
the time of purghuse annexed praperty, i.e.. property inside the urban growth boundury (“UGRB”),
sold for approximately $100,000 per acre more than unannexed property. Plaintiff “paid an average
o1 $120,600 pef acre for The Parks propesty.” {(MeDonald Affidavit (CAH) Y 2.) Plaintiff's efforts
to annex the property were suegegsful and annexation was approved on Januwary 10, 2003, at which
point Plaintiff began submitting permit applications to the relevant ageneies. (Defs.’s CSMF ¥ 5.)
MeDonald claifs that Plaintiff “had a contractor under confraet to finish the projest in 4-5 mpnths
{December 2005 or Japuary 2008) and with the market af iis peak.” (McDogald AIf. § 3.) In
addition, MeDgnald stated that in order o sell lots (o builders, Plaintiff “need|ed] platted tots that

[were] teady for building periits|,]” and thus it wuuld not “be in a good pesition fo sell the

development ty a home builder yntil the final plat was fecorded and the City was ready fo issue
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building permiis.” (MeDonald AT §4.)

[n early 2004, MeDunald and Dennis Yarchenko, both ownoers of David Hill, met with the
City, Washington County (“the County™) and Clean Water Services (FCWS”) for an {nformationa
nigeting to discusy the trunk sewer Hne® that wauld serve the developnient and which entity, the City
ot the County, would take over the portion pf David Hill Read that connected with Highway 47.

From the autset, the property was burdened with acvess issues, At the time of purchase, the
property lacked access fromi Highway 47 and aceess fromn the north. There way emergency aceess
from the east, however. (Kuhn AIf. Defl's Memo., Exhibit (“Ex.™) A at 2.) Another property
owner, Lyle Spiesschaert (“Spiesschaert™), who had beep an getjve resident and participant in the
Forest Grove community for many years, owned property to the south of The Purks. This property
wis being developed by Dave Huttala {“Huitala™), a developer, into a subdivision named “Oak Hill
Settlement.”  (Plaintiff's Response (“Pl's Resp.™) CSMF § 18, 20.) Plaintift claims that in
copstrugting the Oak Hill Seitlement, the develpper was required to provide sewer agcess all the way
to David Hill Road. Thus, Plaintiff seeks compensation from the City, in part, for fuilure to enforce
this condition. McDonald testified at deposition that, although the City could not force Huttala to
complete the phase of develppment that would have resulted in sewer access that reaghed to David
Hill Road, “they could have conditioned [Hutiala] to give right-of-way, and [McDonald felt] that
[Huttala] was conditioned in phase one to give right-ofway.” /d at 3,

“Washington County issued jts recommendations .. . ost April 27, 2005, (P1.'s Resp. CSME

4 44.) Notably, the recommendations ¢alled for the installation of a traftie signal, but did not require

¥ A trunk sewer is a sewet that receives sewage from multiple sources and serves a large area,
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an aljgnment modification, f.c., that the roud be “straightengd out(,]” fo accommodate that signal.
(Morasch Declargtion (“Deel.™), Ix. B at 7-8.) The aligninent modification requirement was
impused later in the Ciiy's Transportation System Plan (“ISF”). /d. at 8. Foster tesiified that the
need for such modification vould have been ideniified by the County or could have been brought to
their attention by the City, Foster identified Wood us someans who may have notified the County.
(Mozaseh Decl,, Ex, B at 8.)

The City knew that Plaintiff wanted {0 expedite development of The Parks and that Plaintiff
disagreed with another developer, Steve Matiaco (“Matiaco®), gbout the location of the sewer route.
(P1."s Resp. CSMF § 13.) For ity part, the City inquired in Angust 2005 whether it conld legally
route the sewer outside the UGB if that turned oui to be the most bepeficlal route. (Morasch Degl,,
P1’s Opp.. Ex. Bat 14.) On September 2, 2005, Plalutiff received preliminary plat approval, subject
fo g yet of uppealable copditions. {Kuhn AfL, Ex.1.) Ryan O’ Byien, founder and vonsultant for LDC
Design, Tne. ("LDCY), the engineering firm employed by Plaintiff to address engingering issues
assogiated with The Parks development, testified that “[ojnce the City ssves preliminary plat
apprival and all appeal periods expire, the prelimingry plat approval conditions hecome binding on
poth the City and the a;spiicaht for the term of the perntit.” {O'Brien A1 §7.) He went on to state
his opinion that, subsequent to the preliminary plat approval, “]0he City’s treaiment of [Plaintiff)
was by far the most unfair and reckless disrepard for peuple’s rights [he had] wimessed any City treat
an individual or developer in [his| 37 years in the lagd use planning business.” (0’ Brien Aff. 9 13.)

On Septeniber 12, 2005, the City approved “an eutly grading permit . . fallowing] Plaintiff
to get development underway even though it had not gbtaingd all of the necessary peimits to begin

full construction.™ (Defs,” CSMF 4 6.) The perinit stated: “Consiruction activity allowed by the
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Grading Permit witl not inglude excavition for of the installation of privaie pr public utilities.
Additionally, the Grading Permit will ot allow for the placement of aggregate base materials within
public roadway aieus.” (Kubn Aff, Ex. Hug 6-7.) The permit allowed, specifically, “ta) installation
of E8C provisions, including aggregate site entrances and provisiony for noise und dyst control; (h)
stte elearing and grubbing; and (c) mass grading and shaping of the developmeni site,” Il ai 7,
Furthermore, under “Spegial Provisions,” the permit staigd; “Developer agrees fo comply with any
and all subsequent requirements, as may be established by the City or other jurisdictional ugency of
aythority, pertaining to this development project.” Jd. af 11

With regatd to Plaintift™s proposed sewer aligiment, CWS fold the City that Blaintiff's plan

13 (citlng Futtala AFE, Ex.

was ““well thought out,” and metall requirements.” (PL's Resp. CSMF Y
A ai 5:7.).) At deposition, Foster admitied that it was clear in an email betweep CWS and Wood,
Project Engineer for the City of Forest Grove, that “Wood ugreed at the time with Clean Water
Services' agsessiient reparding LIXCs peimary proposal, that it met the Clean Water Services
requirements und was in complignee . .. (Morasch Deel., Bx, B ai 3.) He stated that he did not
know why Woed later characterized Plaintift*s proposed sewer plan as a “problem,” when |n fact
Plaintiff had o primary option that was actually the soluiion and metall the eriteria . " /d Foster
tater testified that Defendants were not impressed by soine of Plainti{f’s ideas segarding the sewer
routing. However, he was unuble to explain why CWS =[thought| [Plaintiff*s] primary option was
‘su pood].]” or why Wodd seemed to agree with this assessment. (Mogasch Decl., Ex. B at6.) Foster
also testified that a fifteen<foot utility easement that heused both sewer and water routes would
comply with applicable codes and could potentially be granted onatemporary basis, up 0 ten years,

(Moragch Decl., Ex. B at 11.) He also admitted that if the City did not thipk the fifleen-foot
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easement would be sutficient, they typically would have raiged the igsue prior 1o the preliminary plat
review. (Morasch Deel, Ex. B at 12,y James Reitz (“Reiez”), a ity employee, lestified that the
engineeting department did pot comment in the preliminary planning period about the fifteen-foot
easeinent desciibed in the application materials. (Morasch Deel, Ex. Coat 2.) Terry Keyes
(“Keves™), formerly the Development Services Manager for CWS, testiiied that, in general, sewey
routing within a development was not a goncern of the City “unless 4 toute causeld] maintenance
problenis.” (Keyes AfT. §4.) He also stated that it was his understanding that developers of property
f0 the west of The Parks, and specifically Mutincy, were “not supportive of the sewer routing as puf
forth in the master sewer plan,” and tha this issue was discugsed i a meeting between Keyes, Wood,
and Foster. 7d. Tn a November 2, 2005, email, Keyes wrote: *The proposed route for the trunk line
appears well thought out and should minimize construgtion costy and gagement issues,” despite the
fagt thut other developers were ot “gurtently supportive of & sewer exiension traversing their
property.” (Keyes AR, Ex. B.) Keyer again stated that the location proposed by Plainiiff was the
best option. 4 1n an email writien laier that day, Wood acknowledged that the routing proposed
by LD on Plaintiff"s behal i iy the route that ensures that The Parks developmient has met the CWS
phiigation foi extending the trunk sewey through its development . .\ and admits that “the LDC plan
actually provides City, or (betier said) the next Developer, with two potential alignment
optiony . . . which is guod.” (Keyes Aff. Ex. €1) |

On Sepiember 21, 2005, the City issued 4 stop work order. (McDonald Depo. 160:9-13.)
Plaintiff did not comply with the order. and another Stop Work Notice was issued on Seprember 26,
2005, The notice stated that Plaintiff was in violation of special provisions t the early grading

peimit und not in compliance withi a seguirement of the Bonneville Power Administration. Further,
i I 1
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Plalntiffwas “ingtalling public improverents” without approval, a perntit, or appropriate “provisions
for inspection by™ the City. (Kuhn AfT, Bx, K. at 1-2)) This ordey delayed the project for
approximaiely thirty days, reportedly because the City was concernted about contanvipation. The
project recommenced when Plaintitf agreed to clean up any damape done. (MeDonald Depo.
161:244163:8)

On September 30, 2005, there was n meeting attended by MeDonald, Wood, Foster, aind Rick
Vanderkin (“Vanderkin®), amung others. One of the eity employees, Derek Robbing, wiote Bill
Cox’s name on ihe sign up sheat us “Bill Cocks.” (PL's CSMF 9 36.)

With regard to the wetlandsissue, environmental congultant Jihie Wirth (* Wirth™) was tasked
with “identifying wetland mitigation opportunities for the extension of David Hill Road (DHR) ... "
(Wirth Aff. §3.) She festified that the City way unresponsive to Plaintiff"s efforts to find a solution
to the wetlands issue, Due to this upresponsiveness, Plaintift “ordered | Wirth] to prepare a letter for
M. Holan's signature for the eiiy to send to the repulatory ugengies oit thelr own leiterhead.” (Wirth
AL 9 4.y This letter was given to Holan, the Community Developinent Director for the City, but
was never sigied or forwarded io the regulatory agencies. (Wirth Aff Ex. A.)

In 4 Decembet 20, 2008, emall to Wood, Vanderkin wrote: “Another iter of congern is the
relationship with Tim McDonald, In several different meetings with Tim he has made various
statements regarding the subjeci project which have been proven untrue, It has become very hard
tor City staff to believe anything [frorn)] the mowth of My, MeDonald.” (Morasch Deel, Ex. Dat 1)
Wuood testified that he had the sume pengral opinion of MeDonald, (Morasch Degl, Ex. Aaf6.) In
the same einail Vanderkin expressed the concemn of an LDC engineer, Roy Hanlins (*Hankins™),

who feared that his assogiation with The Parks development would hainy his relationship with the
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City. d at 2, Christopher Kiitredge, the enginger who tosk over for Patrick Martin (“Maitin™) and
Hankins in 2006, testified at depositipn, despite his concerns that such testimyny would endanger
his relationships with Wood and Vasderkin, that “when fhe] first got involved in the praject, [the
two men| expressed their unhappiness with both Tint and the previous engineers. |Hel knew they
were frustiated and {rrifated . . . Jand] that there wasn®t any love lost between themy and the
developer.  (Kittiedge Deposition (“Depo.”) 152:19:25.) Martin was the “designated projeet
engineer” for The Parks and Hankins worked with him on the project. (Morasch Deel., Ex. At 7))
Waood testified that he had no pegsopal problerng with Hanlking, but that he did quesiion his judgiment
on gerfain oeeasions, particularly with regard to the trunk sewer alignment. /d.

I Janyary 2006, City enyployees exchapged emails abont whether Plaintiff had been billed
for time spent by a gity attoiney pn {ssues associated with The Parks development, Up to that point,
the City had noi billed The Parks but, as Wood wroter “If, City ehooses to pass applicable direct
costs for legal counsel afong to Developer (as billed to City by City Attorney or legal counsel) all
stich billings should be paid priog to City’s aeceptunce of the project.” (Morageh Dieel., Ex, Tat 1-2.)
A few weeks later, the City expressed its intent jo bill Plaintiff for the legal Fees incurred wp to that
point. (Morasch Deel,, Ex. Lat 3.) In an emaji string that began in October 2005 regarding The

L]

Parks development, Wood referred to Plaintiff’ as having been “a [pain],” pointed out o his
colleagues that The Parks’® attorney had been included on the email sting and conlemplated
“forwarding apy such communigations to [the] Ciry’s legal vounsel|.]™ Jd at 4-5. In a Janvary 3,
2006, email string between Vanderkin and Wood, Wood wrote that he may be “fishing,” but believes

the City was corfeet in “not issuing building permits | . . until aff required improvemenis have been

completed and respectively aceepted[.]” (Morasch Deel,, Ex. D at 3.) He also wrote that he wus
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thinking about whetler the City could legally *hold up building permits if oft-site {Thatcher Rd to
be specific) public improvements are not completed.” Id. Vanderkin agreed that the City was
correct in withholding the permiig until the completion of improvementy. [d,

On March 3, 2006, Wood sent an ematl to MeDonald in which he made four specific
representations. Firgt, Wood wrote that “[o]nly ose atility (assuming sanitary sewer) can be logated
into a 15-fout wide gagement. I fwo utilities are instalied the mipimum easement width would
inerease to 20-fget, ... A {0-foot wide utility easement (substifuting as the PUE) is required for dry
utilities. Aliogethey, this translates to a minimunt easement width of 30-feet for publie utility
ingtallation.” (Morasch Degl,, Ex. A at 20 Second, Wood informed MeDenald that the fire
department requires a right of way on top of the utility easement, including a turn arcund, “with a
minimum travel-way width of 20-feet {(exeluding support shounlders).” I Third, Wood told
MeDonald that the “City will need your design proposal for constructing an interim half-street
imgprovement, along David Hill Road, that will have sufficient width fo structurally and safely
support two lanes of traffic,” /d. at 21. Foarth, Wood pointed out that the “current traffie study”
assurned that a second public access would be available at the intersection of David Hill Road and
Brooke Street. Tn the event that only one public access way actually avallable, Wood informed
MeDonald that an updated traffic study would be required. /d

Aceording to Plaintitf, the Mareh 3, 2006, email was {he first tine the City cmmjn_unie:ated
ity demund for u twenty-foot emergency accesy on Brooke Street; it was also the figst fime the City
could have approved a fifteen-foot temmporary emergency aceess instead. (PL's CSMIF429.) Charles
Marble testified by affidavit that when he was employed by the City as assistant five chief, “the City

approved, of a temporary basis, o 15-foot-wide secondary emergency aceess road that was over
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1,600 feet long and hail 20-fout-wide putlouts every 300 feet for the Surmmit Pointe subdivigion.”
(Marble AT 4 3.) The emall was also the Hrst mention that the City required 4 twelve-foot-wide
median i the center of David Hifl Road. (PL's CSMF 4 32.) Foster testified that it did not seerm
fair that Plaintitt wag required 1o dedicate thirfy-seven feet for median width, while Oak Hill
Settlemierit was required to dedicate only thirty-three. (Morageh Decl,, Ex, B at 5.) At depositipn,
Wood testified that the decision had beei by “pepple above [him).” though he could not reeall the
identities of those people. Id. Also, according to the testimony of FPoster, a city employee, the City
“may have allowed two ufilities in a 13-foot easement before,” but that It way not ideal and would
only be allowed un a temporaty basls, (PL's CSMP § 28.) Haukins, lead projeet manager on The
Parks development, testitied that *“[tThere was no need to run dry utilitics along Brooke Street uptil
the neighboting property owney (Oak Hill Settlement) desided to develop.™ (Hankins Aff. §4.) The
same was frue for the water coninection, {Hanking AfF. 4 3.) Hankins ulso stated in his affidavit that
the delays in the erosion control plan and proper prading of the siie were pecasioned by the City, not
Plaintiff. (Hanklus A4 6.)

[y April 2006, Plainiit] received final bids from all interested developers. Plaintiff chose
“Venture Properties (Venture) and signed an open ended purchase and sales agreement . . .
purchage 213 or 217 lots for §27,956.000 , . V\;ith an open~ended time frame for delivery and
closing, (McDonald AR 4 6.) After the delays caused the market value of the logs to drop, Pluintiff
ultimately sold 132 lots to Venture for approximately $16,423,000, (MeDonald Aff. 4 7.)

Op May 13, 2006, the parties eptered into a Public Impravements Contract agsogiated with
The Parks development, (Defs,” CSMF ¥ 9.) The agreement stated; “Upon completion gnd

acceptanes the public improvement will become the property of the City and therefore must conforiy
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to existing City standarda.” (Kuhn A, Ex. Loaf 1)) Further, the “City shall issue to Developer a
permit allowing developer o vonstruct the project subjeet to the ternis and conditions eonfained in
this Agreement and further subject 1o any special conditions specified in the attached Exhibit ‘B
Id. (emphasis omitted). In general, the agrecinent required compliance with “current City Master
Plans and ‘Transportation Systent Plan[,]* as well ay “the current stundards and gpscifications of
CWS, as may be modified or amended by the City,” fd gt 2. Tt also contained a clause that
integrajed all prior agreements and governed futyre moedifigations. /. at 12 Exhibit B to the
agreenient outlingd special eonditions that governsd development of The Parks, in patticular that
“|alif work shall conform (as applicable) to . . . [t]he approved plans and specifications designed and
prepated by LDC Design Group, Inc. of Hillsbors, Oregon™ fd. at 14, McDonald testified that,
despite ongeing problems with Defendants, Plaintiff signed the apreement to keep the project
moving forward, (McDonald Depo. 102:21-103:3.)

According 10 the deposition testimony of Wood and Foster, the City took issie with the
judgment of Plaintiff"s engineers regarding the trynk sewer alignment and considered Plaintift™s
ideas unimpressive and not “complately thought through.™ (P1°s CSMF §21.) Wood and Foster
also exchanged emails about the prospect of tatking ip The Oregonian about The Parky @iévempmeﬁh
Woud wrote that *given the current situation],]” it wouldn’t be a good idea 1o tall to the media at
this point and also that he and Foster should diseusgs “the Brooke Streel matter™ prior {o doing so,
(PL's CSMIT423,) The Brooke Street matter invelved connegiing “sewer and water throvgh Brooke
Street to satisty the preliminary plat approval conditions™ as well as the subdivision’s peed for “a
second access for emergeney vehicles only,” (PL's CSME §24)

1n the midst of the planning process, Plaintit! sopght to divide the project into two phases,
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purporedly o tesolve an issue with wetlands and, thus, aveid delay. Wood testified that Plaintiff’s
requiest for phastng passed through “community development” and was denigd at that point. /. at
9, Prior 1o this, developers Hutialy and Spicgschaert had been peimitied o “split their first phase
into two conslruction phases . . . ." (PL’s CSMF 9§ 14.) At deposition, Wood recalled two
developments in which a developer was permitted to splita single phase into two phases, specifically
Oak Hill Settlement and Pacific Grove. He also stated, however, that “onge [a development] is
approved as a subdjvision,” any changes, including a phase split, “would have to be resubmifted
completely” aid “reevalpated by siaff and Council.” (Morasch Deel., Fx, A at 2-4) However,
Reitz, algo in the plannipg divigion, testified that splitting 4 single phase development into fwo
phages would fot be an “issue,” nor would it require planning approval becapse it wag an issue for
the engingering department, (Morasch Deel, Ex, Cat3.) Holan also testified that phasing was
“| pleinsarily an epgjneering issue.” (Mortasch Decl., Bx, H af 3:4.)

Woud {estified at depasition that a projeet similar to The Parks would typically take six or
seven months, (Moraseh Decl,, Ex. A at 8.} Inhis opinion, the project wis delayed for four regsons;
(1) difficulties in establishing the trunk sewey alignment; (2} issues related to David Hill Road amfl
Bropke Street; (1) issues telafing 1o the wetland srossing; and (4) Issues pertaining 10 the Early
Crading Permit and Stop Work Order.” (PL’s CSMF §43.) Wood adinitted that, alter the stop work
order was lifted, these issues vaused no further delay, nor were there additiopal 1ssugs that caused
delay. Id,

On Fepruary 13, 2007, Wood sent an email to McDonald and others regarding “newly
instelled trees(] along David Hill Road . .. (Moraseh Dgcel., Ex. P at 1) The email advised

MeDonald that the trees did not comply with a requirement that branches have a mipimum height
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of six feet und, therefore, must be removed and repluced with compliant tregs. /d. MeDopald
testified that Defendants did not require that ideitical trees, similarly non<compliant, owped by
Hutialw/Speisschacit be removed apd replaced. (MeDonald AIT. 4 12.)

According to Martin, an LDC employee, although there were abpormal delays in reviewing
antd approving development plans, he did not witngss or experience specific instances where he or
others were freated dilferenily or unfairly. Hankins tegtified thatalthough hie felt that the delays were
unthir o Plaintiff, they were not ofa personal .i'mm"@. He stated that things hecame “heated” between
Plaintiff and Defendanty and it was a very “rough job,” but that Defendants’ actions were not
retatistory. He fel{ that righis-of-way and utility issues should not have been problensatic, but
dealing with Huttala und the Forest Grove School Distrlet created problems. (Kuhn Aff, Ex. R)

As of April 2009, Plainiili had sold approximately 193 lots and earned & net profit of
approximately $4 million. “Additionally, Plaintiff still holds [twenty-foug] lots which if eventyally
fijtends to sell.,” (Defs.” CEMFE § 16,3 Plainiif¥ claims exfensive damages arising from delay and
increased congtryction requirements caused by the aliegedly unlawful requirements imposed by the
City. o addition to the alleged drop in the purchase price paid by Venture, Plaintiff also allegedly
incutred additional interest paynients on its loan, amounting to approximately $1,540,000, as a result
of the delays. Plalntiff also elaims ndditiona! unjustitied costs of $300,000 paid to Huttala and
Speissehaert for a right-of-way, $105,000 in additional copstruction costs, and $170,000 to instatl
af electrical line alung David Hill Rowd, though the same requirement was not made of Huttala and
Speisschaert. (MeDonald Aff 4 10-11.) Finally, Plaintiff incurred additional costs when Defepdants
belatedly ordered consiruction of improvemerits alung the south side of David Hill Road, rather thun

the rorth side, after construction of Duvid Hill Road was already completed. (McDonald AT, 4 14)
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Diefendanis ' Mption for Summary Judgment

L Contract Claim

Defendants argue that the dispute with Plaiptiff should be governed by the parties” Muay 20006
public improvements contract. Acgording o Defepdants, “[i]he purpose of the publie ingprovements
contract was 1o have Plainiiffinstall the necessary public utility and transportation infrastruetute fo
serve the proposed residential development aind provide cotmectivity with existing and futire public
facilities.” (Defendant’s Metnorandum 18O Motion Far Surnmary Judgritent (“Del”s 8] Menio,”)
4.) Upon completion, the confract provided that Plaintiff would eturn ownership of the
improvements to the City, which would then be responsible for mainteganice of the improvements.
Defendants siate thal the contract ultimaiely agreed upon was the result of a series of drafts and
revisions, and that the final document included an integration clause which guarantegd that prior
agreements between the parties were no langer binding, to the extent they were not ingluded in the
public improvementy contragt. The ¢lanse stated, in full:

All of the terms and provisions of this pgreement are fully get forth herein, and o

prior understanding or obligation pot expressly set forth in this agreement shall be

binding upon the parties, and no subsequent modification of this agreement shall be

binding upon the partigs nnjess it iy in welting and executed with the same formalities

as thig agreement. Non-waiver by gither party of any breach of any obligation of the

other paity shall not operate or be considered ag a waiver of any other or subseguent

breach.
(Kuhst Aff, Fx, L st 12)) This, Defendants contend, Plaintiff may recover enly undet the terms of
this contract and claims arising fram the preliminary plat approval are moot.

Plainiiff argues that the publie improvements contruet had the dagraw purpose of ensuring

that Plaintiff completed the agreed-upon improvements, Thus, the integration clapse must be
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cotstiued with that narrow purpose in mind. Fuithermore, Plaintiff argues that the City’s duty to
pbserve Plaintiff s conglitutional fghts is net an “uidesstanding or obligation® that can be avoided
by a coptiact term. Defendanis pbject to Plaintilt’s charscterization of the scope of the public
improvenients contract, First, Defendants claim that ihe only evidence to this effect that Plaintiff
pravides i a gingle line from Wood’s deposition. Segond, Defendants argue that the coptract should
be interpreted on ifs face und that it does not limit its scope to ensuring that the improvements are
completed.

The docunent, containing the integration clause quoted above ix titled “Agreement Allowing
Peveloper to Congtruct Public lmprovement.” Id. at 1, The general recitals state that the developer
will “construct publie improvements on propetty” within city limits and “{u]pon gompletion and
acgeptance the public improvement will become™ city property. f. The contraet provides that, to
the extent the project Involves “streets, storn drainage, sanitary sewer or walerlines, the design shall
ingorporate ull required elements of current City utility Master Plang and Transportation System
Plan.” fd, at 2,

Ay Defendants termn if, this is a turnkey contract, wherein the improvements are turned over
to the Clty npon completion for ownership and maintenance. Additionally, Exhibit B to the gontract
alsp staies that the improvements “shall conforni (as applicable) to . . . [t}he approved plans and
specifications designed and prepared by L.DC Design Ciroup, luc. of Hillsboro, Otegon.™ Id. at 14,
Both the nature of the contract upd the fact that it ingorporates plans and specilications already
approved |n the course of the permitting process contraveney Detendanty’ interpretation that
Plaintift™s claims are controlled by the contract. Defendunts provide no further analysis to explain

why the contragt undermines Plaintiff®s claims. Secondly, as Plaintf points out, the contract
. 3 | ;
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Diefendants rely on does not puiport to release Defendanis from their dufy to observe Plaintift’s
constitutional fights, Tn sum, the public iniprovements gontraet bears on disposition of Plainiiff”s
claims bui is not dispositive of any of those claims and dogs not preclude Plainiiffs constitutional
claims,
. Takings

4, Ripeness

Defendants grgue, ag a preliminary matter, that Plaintift®s federal takings claim is not vipe.
Digfendants cite Stare v. Kennedy, 295 Or, 260, 262, 666 11.2d 1316 (1983 for the prpposition that
“all questions of state m be congidered and disposed of before reaching a claim that this state’s law
fuily short of'a stundard imposed by ihe federal constitution en all states.” (Cltgtiong omitted.) Next,
Dietendanis srgue that, in order to state a takings elaim under state law, Plaintiff must have “pursued
and been denied just compensation under the applicable siate compensatoty procedures.” (Defs.’
SJ Memo 8.) T suppoit, Defendants clte Outdoor Media Group, Inc. v. City af Bedinmont, 506 $.3d
845 (9th Cir. 2007), in which the Ninth Circuit stated: *We reguire exhaustion of administrative
reinedies in the takings context as a matter of ripeness: Begause the Takings Clause pnly prohibits
the taking of property without just compensation, u tukigs claiin is not ripe uniil the claimant has
pursued and been denied just compensation under the applicable state compensatory procedures.”
Id. at 900,

Defendants do not identify which state compensatory prpcedures gre available to Plainiff,
though presumably they refer (o litigation in state coupt. Nefendants write; “Becausg Plaintifl has
ngt litigated its State Inverse Condemnation claim to fipality, there is no Fourteenth Amendment

deprivation.” (Defs.” 8] Memu. 9.) A Plaintiff points out, ftoriginally filed its claims in state court
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and Defendants reinoved the action io federal court, Plaintiff pllerwise agrees thai the vourt must
first address the stgte takings claint and, in the event it {inds no taking has oecurred under state law,
the federal claiim fipens aind the court may address the claim af that time.

As Defendants offer no interinediate state administrative procedures that should have been
puisued by Plaiptifl, outside of litigation in state court--which Plainfif{’s i1:1itiat-cd—nthe court agreey
that Plaintjft's federal elaim becomes ripe should it fail undes the requirements of the Oregon
Constitution,

B. Legal Standards

The Unifed Srates Constitntion prohibits the taking of private property by the government
without just compensation. See U,S. CONST. amend. V (. ., nor shall private property be taken for
~ public use, witheut just compensagion.”). Application of this principle to a physical taking Is fairly
straightforward, “When the governiment physically takes possession of an interest in property for
sorne publie purpose, it has a gategorical duty to compensate the former owner, regardless of whether
the interest that is taken congtitutes an entire pargel or merely & part thersof™  Tahoe-Sierra
Preservation Counsel v, Tahpe Regional Planning Agency, 333 118, 102, 322 (2002). By confrast,
the Supreine Court has charactetized analysis of regulatory takings by government ag “essentially
ad hoc, faciual ipguiries ., . Penp Central v. New York City, 438 1.8, 104, 124 (1978), The Court
gave further guidance as to such inquiries: “The sconpomic impast of the regulation on the claimunt
and, particplarly, the extent {p which the regulation has interfered with distinet investment-backed
expectations are, of course, relevant considerations, 8o, too, {s the character of the govertmental
action.™ Jd. (internal citation aimigted),

The Oregon Constitution also proscribey government takings without compensation and
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states: “Private property shall not be taken for publie use , . . without just compensation .., . OR.
CONST, Art. |, Sec. 18, With regard to physical takings of private propetty, “Oregon law is identical
to ifth Amendment “physical” takings law.” Hoeck v, Cify of Portlamd, 37 F.3d 781, 787 (9th Cir,
1995) (siting Ferguson v, City of Ml Cliy, 120 Or. App. 210, 207 {1993)). With regaid to
regnlatory takings, hpwever, Oregon faw provides less protection to property owners thaii that
protection pravided by the F ifth Amendment of the United States Constitution. [d. at 788,

A goverameni may also effect o taking when it conditions development upon complignee
with & gpecific requirement. That is, “Julnder the well-seftled doctring of ‘unconstitutjonal
conditions,” the government may not require a person to give up & congtitutional right . , . in
exchange for a disetetionary benefit confeired by the governiment where the benefit sought has litile
ot 1o relatipnship to the property.” Dofan v. City of Tigard, 512 U8, 374, 385 (1994). In Dlan,
the court way referring to the right to be compensated for the taking of private property for public
use under the federgl constitution,  Thus, under such circumstances, where the goverrinent
conditions full use of private property on certain accommodations of the publjc interest by the
property owier, the gourt must determine whether the requested seeommodation is sufficiently
related 1o the property in question to permyit imposition of such condition. |

The Court d@g‘cribed. the first step of this inguiry as “determin[ing) whether the ‘essential
fiexus’ exists petween the ‘legitimate stale interest” and the permit gondition exupted by the eity.”
Id. at 386 (quoting Nollan v. California Coastal Comm'n, 483 LLS, 82§, 837 (1987)). If this
requirgnient is met, the coutt musi then consider whether the expected impuct of the developient,

gontrary to the public interest, beurs some gquivalence fo the condition that burdeps the landowner,

gonsistenit with the public interest.  The standard used to deterimine whether the exacted
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requirenienis, which are termed “exactions,” result in takings is one of “rough propartionality,” In
Holan, the Court wiole:

We think a term such as “rough proporiionality” best encapsnlates what we hold to

he the requirerent of the Fifth Amendment. No precise mathenatical caleulation is

required, but the city must make some sort of individualized determination that the

required dedication is related both in pature and extent (o the impaet of the proposed
development.
§12U.S, ai 391,

Furthermore, the official entity that conditioned the develppment niust catry the burden of
sstablishing complianee with the Fifth Amendment. See J.C\ Reeves v. Clackamas County, 131 Of,
App. 6185, 618 (1994) (“the ‘burden’ of showing compliance with the applicable Fifth Amendment
standard ‘propetly fests' on the governmental body that has *made an adjudicative degision’ to place
¢pnditions on the approval of a permit for the development of particular property.” (quoting Dolan,
uf 1.8)). The findings made by the governmental eniity regarding the velationship between the
tmpact of development and the related exaction must be of “considerable particalarity” to meet this
burden. J€0 Reeves, 131 Or, App, at 618,

Iin J.C Reeves, the pelitipner sought review of an gdminisiraiive degision that approved un
upplication for developnient, but attached specific conditions io its approval, As to one condition,
the court remanded the determination to the county for lack of sufficient specificity where, in the
gourt's estimation, the county “simply pusitfed] the relationship between subdivigion-generated
traffic ang the need for the improvements.” fd at 622. As to anothier condition, the court found the
Holan requirement satisfied:

Litile gould seem cleargr than that the lucation of a 21-lot subdivision with un

internal roadway can have profound impacts on uccess und traffic, Here, the
subdivision will ngcessitaie the plagement of a new stieet in proximity to the
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southerly property, as well as the gxtension of un existing strcet to intetsect with the
pew one, The hearings officer’s fndings are amply suificient to demonsirafe the
requisiie proportionality between the impact of the subdivision and the gondition that
the strip be eliminated. The vondition is an appropriate device for providing the
adjacent property with thg acegss that the proposed development would otherwise
eliminate or fmpalr.
Id ut 323-24. The Oregon Court of Appeals goncluded that the administrative fHindings were
sufficiently specitic (o allow the vourt 1o deterinine that the relatipnship between the impact and the
condition were rogghly proportivpal and Dolan's requirement was thus met.

Where the pegulation in qitestion is a zoning regulation, analysis under the Oregon
Constitution diverges from that uialysis applied under the United States Constitution, The Oregon
Supreme Court hus held that if “a zoning designation allows s landowner yome substantial beneficial
uxe o his property, the landowner is not deprived of his propeity por is his property “taken.” Dodid
v. Hood River County, 317 Or, 172, 182 (1993) (quoting Fifth Avenue Corp, v, Washingion County,
282 Or. 591, 609 (1978)) (emphasis in original), Such a claim is often referred to us a taking by
inverse condenination, See Boise Caseade Corp. v. Board of Fopestry, 325 Or. 185, 197-98 (1997)
(the gourt describad the test for inverse gondemnation: “The property owner sust show that the
application of the govermment’s particylar cholee deprives the owner of all econgmically viable use
of the property, 11 the owner has “sonig substantial beneficlal use® of the propesty remaining, then
the owier Tails to meet the test,” (citing Podd, 317 Or. at 184-86).)

Oregon coutis have alsp tecogiized that a “temporary taking”™ may be compensable under
ceituin eiteumstances, That fs, “u ‘temporary’ faking of ull econumic use of'a piece of property niay
;

constitute a ‘taking' under the pertinent provisivms of the state and federal constitutions.” Boise

Cuscarfe, 325 Or. at 199. However, a regulation giving rse to a temporaty faking must, on ity face,
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“prevent[] the owners from making any sgonomic use of the property in question.” i {emphasis
in original). The court explained:

We hold that, in order to assert o glaim for y ‘{emporary taking” ander the Orpggon

Constitution, the complaining party must ullege that it hay been denied alt economic

use of ity properly under a law, ordinance, regulation, pr other govemment action that

gither is permanent un its fage or 5o lang lived us to muke any present econpiic

plans for the property impragtical,

Id.

Furtherniore, vnder Orégc.nii law, 4 government setion must be intentional in prdet to qualify
as # taking without just gompensation. The Oregon Supreme Court “long has held dhat 4 clain for
fnverse gondemnation requires a showing that the governimental acts alleged to vonstifute a taking
of privaig property were dome with the intent (o tuke the property for a public use,” Fakaun v, City
of Lake Oswego, 335 Of. 19, 27, 56 P.3d 396 (2002) (citing Gearin v. Marion Cowwfy, 110 Or, 390
{1924)). However, the rgquisite infent may be established vig inference, that is “the fagb-finder may
{nfer the intent-to-take element of a glaim for Inverse condemnation front the pajusal and ordinary
consequences of the government's yot® Vekoun, 335 Or, at 28 (eiting Morrison v, Clackames
Cownty, 141 Or, 564, 18 P.2d 814 (1933)).

Although Plaintiff generally frames its takings claim in the language and snalysis of Dolan,
Defendants point out that, under Oregon law, takings claims are not analyzed under Dofan, which
applies snly to ipverse condemnation in violaton of the United Stafes Constitution. As a general
matter, (regon courts reeognize thut the erjferia for evaluating takings uader the Oregon Constitution
are different than those used for elaims arising under the United States Constiiution. See Sehoonover
v Klamieith County, 105 O App. 611, 614, 806 P.2d 156 (1991) (*“The Oregon Suprere Court has

obzerved that the *bagic thyust’ of the two copstititional provisions ‘is generally the sanse’ buf has
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cautjoned that the “eriteria’ used to determing il a ‘taking for public use’ hus yceuired within the
meaning of the Oregon Constitution *are not nigcessarily identical to those pranounced from time to

LR 11

titne by the United States Supreme Cloyrt under the fifth amendment.”™ (citipg Suess Builders v. ity
of Beaverton, 3294 Or. 254, 259 1.9, 636 P.2d 306 (1u82))),

Further, the distingtion advanced by Defendants wag implicitly recognized ina fecent Oregon
Court of Appeuls deeision. In Homebuilders Assoc. of Metropoliian Pordland v. Fualufin 1illy Purk,
185 Or. App. 729, 62 P.3d 404 (2003), the plaintiffy alleged an exaction, und thug a taking, had
ogcurred when, in otder 1o develop their properiy. the recreational district required them to pay @
system development charge, This chatge anjoynied fo “a ong-lime fee imposed by a government unit
on new developments, used to help olfset finapcial costs resulting from the growth assucigted with
those new developients.”” Jd ai 731, The court first analyzed the clalm under the Oregon
Censtitution and concluded that, becanse the egulation did not “render(] the real property devoid
of all economigally viable use[,]” the fee did not aniount to a taking. Jd. at 734, The court went on
to analyze the parallel federal constitutional tukings claim under the “rough proportionality” test set
forth in Dolan. As Homebuilders mukes clegr, the analyses are distinet and should be treated as
stch, Aceordingly, the court witl anaiyze Plaintift*s takings claimy first under the state frumework
and second under the federal framework,

Here, Plaintiff asserts four fakings assogiated with the development isy question, cach of
which falls into the category of “exactions,” and is thus subject to analysis under Pofan. Plaintilt
dues not dispute that the exactions containgd in the preliminary plai agreeent were fegitimate.
Ruther, Plaintiff objects to the expansion of the exactions in the tinal permit as incongistent with

what was in the preliminary plat sgieement, Plaintiff also contends that Defendants fhiled to justify

OPINION AND ORDER 24 {KPR}



5

the expunded exactiong under the “rough proporionality” analysig in eugh case,

C Statte lakings analysis

Dregon law dictates that o regulatory taking oceurs only when a property owner is deprived
of all beneficial use of its property by the government's allegedly unlawiul actions. Here, Plaintift
was wble to coraplete the development und well the majority of the parcels of land. As Plaintiff
admiis, sales to date have petted approximately $4 million in profit. Accordingly, Plainiiff was not
deprived of all beneficial use of the property and, thus, Plainiff's state takings claim fails.
Defendants’ mption for symmary judgment ag 1o this elaim is granted.

D. Federal takings analysis

L The lruits Affidayit

As a preliminary matter, Defendants move to sirike” the affidavit of Eric Fruits (“Fruits”™) on
the ground that rough proportlonality analysis, of which the affidavit is primarily gopcerned, is
irrelevant at the summary judgment stage. Furthermore, Defendants argue, thig is a legal question
uppn which Fruits cannot testify and, were it an jssue, it would be tor the court to deside. Plainiiff
argues that the MNinth Cirenit has held that the question of rough proportionality is “u mixed guestion
of fact and law,” that nsay be put to a jury, Del Monte Dunes v, City of Mpnterrey, 95 F.3d 1422,
1430 (9th Cir. 1996) (Def Mopte 1. 1n that case, “the isyue submiited to the jury was largely a
regsonublenesy inquiry; whethet the governiment's agtions are ‘regsongble” is often g jury issue.” 2.

(citing Chew v. Gares, 27 F.3d 1432, 1443 (9th Cir, 1994); Parky v. Watson, 716 T 2d 646, 654 n.4

(9th Cir. 1983)).

S > 3 i -

* Defendants also meve (o strike Paragragh 9 of Roy Hankins's affidavit on the ground that
it gontaing inadmissible hearsay. The court does not rely on that evidentiory submission and, thus,
need not rale on its admissibility at this point,
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The court agrees with Plaintilt that this presents an issue of both law and fact. At summary
Judgment, the court must evalpaie whether a reasonable jury could find that the exactiong were not
“roughly proportional” to the legitimate public purpose for which they were exacted. The courtis
not eatled upon o determine whether or not the exactions met the applicable standard but enly 1o
determing whether there is a génuine issue of material fact sufficient to put before a juty.

However, the court may not consider evidence that is otherwise inadmissible. Hete, the
Fruits afiidavit pusports to be lay wimess testimony admissible under ederal Rule of Evidence
(“FRE") 701, FRE 701 provides that a lay witness may provide opinion testimony 5o fong as it is:
“(a) rationally based on the pereeption of the witness, and (b) helpfil fo a cleur understanding of' the
witness’ tesfirmony or the determination of a fact in issue, and (¢) not based on scientifie, technical,
or other specialized kivowledpe within the scope of Rule 702 FED, R, Ev. 701 (2009 [t is clear
from the affidavit that Plaintit} retained Fruits because his expertise in the area of real estate
valuation purportedly rpakes himt competent 1o festify specifically on the issue of rough
propottionality. See Friits ATL 44 (“1 have been retained by Plaiptiff in the matter to evalpate
dumages and Dalan-type rough proportiunality issues . . . at an hourly mte of $250[.1"). The
affidavit stafes that Friits is the president ofa consulling group that “focuses on econoniies, finance,
and statistivs,” Frulis AIT 4 2.) Pruits is also a professor at Portland State University who
“teach|es] courses in real esiate finance and investments, urbat ceonainics, and state and logal public
finance.” 1.

T'he testimany offered by Fruits falls outside the ambit of that admitted under FRE 701 and
is instead governed by FRE 702, On the record before if, the court eannot conclude whether Fruits

is an expert and, thus, eannot admit the testimony under FRE 702, Furthermore, even if Fruits
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gualified as an expert, his affidvait offers anly legal conglusions and does not provide 4 foundation,
factugl of otherwise, upon -which the couri can evaluatg those gonclpsions und, tor this additional
reasor, is inadmissible. See Naflomvide Transp. Fin. v Cass Infin Sys., 523 F.3d 1051, 1038 (9th
Cir, 2008) (““That said, an expeit witness cannot give an opinion s to hey legal coneliisinn, i.e., an
opinicn on an ultimate issue of law."”) (quoting Hangurter v. Provident Life & Accident Ins. Co..
373 1.3d 998, 1016 (9th Cir. 2004) (internal citations and guotafion marks omitted)), Accordingly,
Iefendaity” motion 1o strike the Fruits affidavit is granted.

2, Lixactions

In general, Defendants contend that there are no “exagtions” upon which o apply the rough
propaitionality test because the actions Plaintiff alleges were “exactions™ were actually legislative
determinations that applied 1o a general area and nog “adjudicative, individual determinations
conditioning permit approval on the grant of property rights to the public.” MeChng v. City of
Sumner, S48 1.3d 1219, 1226 (Uth Cjr, 2008). Plaintiftf mainptains that the alleged exactions were
gpegitic to Plaintiff and, thus, are subject to rough propertiopality analysis.

Firgt, Plaint{ff ehallenges the eity’s requirements that it “include an extra four feet in right-of
way width along David Hill Road.” (Flaintif*s Memorandam ig Opposition to Defendant’s Motion
for Sumnmary Judgment (“PL"s Opp. Memo.™) al 25.) This requirement, Plainti{telaims, is contrary
o the pight-ofsway included in the preliminary plat upproval, which “required a [thirty-three] fool
wide fight-pf-way dedication on Dayvid Hill Road,” bul was ingreased fo thirty-seven feet “during
the eopstruetion permitting process|.|" . at 23-26, Defendants claim that this requiremnent, like
the otiter alleged exactions, was actually imposed under the €ity’s Transportation System Plan

(TSP and, thus, could not samount o exactions. Defepdants gite to a portion of the plan itself but
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the elted portion does not appear to support Defendanis’ argument, and Defendants do rof provide
additional analysis to explain their evidentiaty support. As Plaintiff points owt, Defendants bear the
burden of demongiraiing compliance with the yough proportionality standard. Because Defendants
pejther substantiate the clain that this exaction was getually a part of the TSP, nor perforin the Fough
propurtjonality analysis, theie is o geniine issug of tpaterial fagt as 10 whether this requirement was
a compengable faking under the Fifth Amendment,

Second, Plaintiff challenges the additional right-ofsvay construction requirements imposed
by the City, namely extia paverent width, the extengion of the eleetrical trunk ling, and construction
of a central inedian. Again, Defendants provide no rough praportionality anglysis and yely on the
premise that all requirements were included in the ISP apd. thus, cannot be compensable takings,
Therefore, for the reasons stated abave, there is 1 genuine issie of material faet as to whether (hig
requirenent was & compensable taking under the 'ifth Amendment.

Third, Plaintiff challenges Defendants’ requirernent that it obtain a utility easement invelving
Brooke Strest ut a cost of $405,000, despite the fact that the preliminary plat approval authorized o
terpporary utility casentent from the school distriet. Defendants luter refused to allow the placement
of ntilities pursuant to o temporary easement. Apaisi, Defendants provide no rough proppstionality
analysis and vely on the pretise that all requirements were incfuded in the TSF and, thus, cannot be
compensable takings. Therefore, for the reasons stated abave, there is 4 genuine issue pf materal
fact as to whether this requirement was a compensable taking under the Fitth Amendment.

Fourth, Plaintiffchallenges the required improvements along David Hill Road where the road
abuty school district property which created adiditional staging costs after Duvid Hill Road had

alrgady been constructed. Again, Defendants jrovide no rough proportivhality analysis and fely on
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{he premise that all requitements werg included in the TSP and, thus, eannot be compensable iakings.
Therefore, fur the reasons stuted above, there is o genyine issue of material fict as to whethet this
Fequireinent was o compensable taking under the Fifth Amesndment.

Accordingly, Defendints® matin for summary judgment on Plaintift’s federal takings elaim
is depied.
L Virst Amendment Refaliation

A Legal Standard

Plainiift alleges that Defendunts retalinted against it when it exercised its Fiyst Amendment
sight 1o petition the Government for a redress of grigvances,” U8, CONST, amond, 1. Specifially,
Plaintiff alleges that it was rotatiated against for “refus{ing] to extend the sewer i0 the notth, rather
than the west,” contrary to the wishes of the City, but consistent with the City's raaster sewer plan.
(Complaint 2-3,)  Plaintiff claims that Defendanis took several retalisfory actions ineluding
incrensing the right of way dedication on David Hiil Road by several feet; requiring a halfsstreet
improvement on David Hill Road next to property owned by the sehool district; holding in abeyance
Plainiilt's sewer plan; and refusing 10 approve a lemporary gasement for utility tnstallation related
io Brooke Street, among others detailed below,

Defendants assert that this claim must be analyzed under the same framework that governs
g claim raised by at employee ofa public entity against its employer, Defendants cite Alpha Erergy
Savers, [nc. v. Hansen, 381 F.3d 917 (9th Cir, 2004) for this proposition. Tit that cage, the Ninth
Cirouit wrote:

When a business vendor operates under a contract with a public agency, we analyze

its First Amendment retaliation claim under § 1983 using the saine basie approach
that we would use if the el had been raised by an employee of the ngepey.
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Accordifgly, the contragtor niust establish that (1) it en gaged t expressive conduct
that addressed n matter of public coneern; (2) the government officials ook an
adverse action pgwinst it; and (3) its expressive conduel was a substagtial or
motivating factor for the adverse action,
ld al ¥23 (Internal pitations omitted). 11'this burden is met, the governient may still avoid lability
under the balanging test set forth in Pickering v. Bd. of Edue., 391 1.5, 563, 568 (1968), of mixed
motives analysis set forth in M, Healthy City Sch. Dist. Bd. of Edue. v. Doyle, 429 U.S, 274, 787
(19771,

Plaintiff couniers that this case concerns not a contract for services, but a regulated entity
raising a claim against a regulatpry authority. Analysis of a First Amendment eluim in the context
of this relationship ditfers from anglysis of that of s goveniment employee in that it does not require
that the speech be a matter of pehlic concern, nor does it implicate either the Pickering balancing
test or the Mt Healthy mixed motives analysis. Rather, o regulated entity seeking to establish
retgliation

for the exercise of constitutionally protected rights must injtially show that the

protected conduet was a “subsfantial™ or “motivating” factor in the defendani’s

decision, If the plaintift makes this initial showing, the “burden shifts to the
defendanit to gstablish that it would have reached the same decision even in the
absence of the protected conduct.™ To meet this barden; u defendant must show by

a preponderance of the evidence that it would have reached the sume decision; 1 is

insufficient to show merely that it could have reached the same decision,

Capepariners LEC v, Lashway, 545 F.3d 867, 877 (9th Cir, 2008) (emphasis in original) (quoting
Soranno’s Gasee, ne. v. Morgap, 874 F.2d 1310, 13141315 (Oth Cir. {989)). In Carepartners, the
court distinguished the elaim of a regulated entity from that of a publie employes. “Analysis of a

government employee’s speech-based retalintion elaim is similar to spech-based tetaliation claims

by regulated entities , ., but udds two additional eriterial,I* namely that the speech be related to a
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maiter of public concern und the Pickering balancing test. 545 1.3d af #B().

The key question, then, is whether the relationship between Plaintif and Defendanis was thai
ol “a business vendor operat[ing] under a contragt with a public agenvy.” Alpha Energy, 381 F.3d
al 923, or a regulated entity and a reguliting agency, Carepartnery, 343 11.3d at 877, The court
gorchudes that the relationship wag that of u regulated éntity and aregulating ageney. First, there was
ito erployment relationship between Plaintiff and Defendanty. Segond, the gontruct between the
parties did net involve the 1:)1*()Vi§i<3n of services by Plaintiff in exchapge for compensation by
Defendants. Third, Plaintift sought permission from Defendants to develop its property, e, the
relationship ketween the parties was goversied by the permitting progess. Defendanis argue that
Plaintiff, af least in part, acted as a public improvement contragtor angd that its elaims “revolve
around its obligations to construct publie improvements to City standards.” (De€y Reply 9.) The
gourt disagrees thut the claims arjse solely from the public improvements contruet. Rather, the
claims arise from the permitting process, In particular, the events oceurring between issugnee of the
preliminary plat approval and the public improvements contract. Fusthermore, even il the claims
were governed solely by the public improvements contract, it would not convert the parties’
relationship into one of business vendor and gontracting agency. Accordingly, the court upplics the
analytical framework set out by Plaintift,

B. Anelysis

Plaintiff mast show that iis refusal to comply with the City's demands regarding the sewer
trunk line, i.g., its petition for redress of grievances, was a substantial or mativating factor in
Deferdanty’ allegedly retalintory gonduct, namely, deléying and ptherwise frusirating the goals of

Plaintiff with regard to The Parks. To esiablish retalinstory motive, 4 plaintiff must prove the
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defendant had knowledge of the protected conduct, as welf as: “(i) establish proxinity in time
between [the plaintifl’s] expressive conduct and the allegedly retaliatory actions; (1i) produce
evidenge that the defendunts expressed opposition to his speech, either to him or fo others, or (i)
demonstrate that the defendants’ proffered explanations for their adverse actions were false and
pretextusl.” Alpha Energy, 381 F.3d at 929 (citing Coszalter v. City of Salem, 330 F.3d 968, 977
(9th Cir, 2003) and Keyser v, Sacramenio City Unifted Sch. Dist., 265 F.3d 741, 751-752 (Yth Cir.
2001))

Defendants argue that “Plainti Ty informal insistence on contractual rights does not amount
to a petition of grievances . ., ," Defs.” 84 Memo. 12, and this PlaintifY cannot state u prima facie
case for this claim, Defendanty cite three cuses in support of this propasition. The first, dipha
Energy, addressed “the seope of constitutional protection afforded to public contractors who serve
as witnesses in judicial and administrative proceedings.” 381 F3d at 920, In that case, a public
contractor had agreed to testify against the apency in a federal discrimination suit and had initiated
an Hivestigation by the county o his own pehalf regarding upfair treatment. The court found that
this was “expressive conduet,” relevant to the analysis of u retaliation ¢laim by an entity operating
under 4 coniract with the ageney. This case difters fmm the present case, [or the reasons articulated
above, namely, that the Plaintif} is not in g contract for services with Defendants, but rather is a
regulated entily seeking redress from a regplating ageney.

The segond gase gited by Defendants, Rendish v. Ciny of Tacoma, 123 F.3d 1216 (9th Civ.
1997), invalved a vity employee seeking redress under section 1983 fur violations of her First
Amendment right to free specch, Again, a different standard applied there because there the parties

had an employmeni relationship. Aecordingly, the Repelish court’s conelusion that the right to
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petition, tike the right to free speech, must implicate a maiter of public concemn fo qualify for
proteciion under section 1983 is inapplicable heye,

The third cuse cited by Defendants is the only case ¢ited that employs the analytical
framework applicable to the present case, linSoramio s Gasco, Ine. v. Morgan, the plaintiffs alleged
that the defendants relaliated against them for “publicly criticizing the defendants and initiating
litigation against them.” 8§74 F.2d at 1313, There, the plaintiffs owned a business “selling and
distributing petroleum preducets In ceniral California.™ fd at 1312, The plaintiffs’ planis “operated
under permits issued by” loval regulatary entities, /d. M, Soranio publicly criticized the regulatory
entitics at public hearings and throngh iitigation and, subseijuently, the permits were cancelled.
Bused on the circymstanees of the regulatory entities” actions, the court stated: 1t s ¢lear that “state
action degigned 1o retaliate against apd chill political expression strikey at the heart of the Pivgt
Amendment.™ L. at 1314 (quoting Gibson v. United Statey, 781 ¥ 2d 1334, 1338 (91h Cir, 1986)).
The court determined that both publie criticism and initiation of litigation qualified as progected
conduet Tor purposes of a retaliation claim,

Plaintiff cites Careparingrs Tor the propesition that “the right to insist that public officials
comply with the law in the regulatory context s gonduct protegted by the First Amendment.” (P13
Opp. Mema. 33.) [n Carepartners, the plaintf engaged in five actions that the district court
identified ayg falling “within the First Amepdment’s protegtion of the rights to free speech and to
petition For a redress of grievances.” 545 F3d at 876. 'The actions included pursuing an
administrative appeal, lobbying the legislatute, “advocacy relajed to his integpretation of the building
codes].]” sttements 10 the press, putsuit of adminisirative weview, and a stay of hig license

revogation. Here, Plaintiff argues that it “exercised |its] right by repeatedly insisting that the City
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g@gulm{jrs comply with the City’s Saitary Sewer Muster plan and pther codes r@guinting the jocation
pf the sewer and truik ling through The Parks subdivision.” (PL*s Opp. 33.) Under Carepariners,
the First Amendnieni protects this right to ingist on proper application of the Taw by public officials,
Thus, there is 4 question of fact whether Plaingff engaged in protected speech when it abjected to
the requirements imposed by Defendants after issyance of prelimipary plat approval and insisted that
Defendants comply with upplicable permitting cides,

Next, Defendants argue that Plaintff did not suffer adverse retalinfory action because,
alihough Plajotiff has a right to aie ity grievances, it doss not have a vight to redress of its grigvances
if they ate not legitimate, According to Defendants, the public improvement contract governs the
tights of the paties because, in signing the agresment, Plaintiff agreed to its conditions, including
thase that were pontrary to the requirements contained in the preliminary plat approval. Defendanty
assert that the preliminary plat approval was congeplual only and subject to more definite
specifications prior 1o final approval. Therefore, Defendants nigue, they avted appropriately in
withholding final approval pending Plainti(fs compliance with all of the City’s conditions. In the
event the court finds there was adverse action, Defendant argues that Plaintff capnot prove a
retaliatory mptive because, first, Plaintiff profers only conelusory allegations and, segond, alleged
refaliation preceding the proteted act cannot agt as evidence of retaliatory mptive, Defendant
pravides no analysis of these arguments, however,

Plainiiff argues that it may prove retaliatory muotive by dirget or circumstantial evidence and
that an inference may be deawn in light of the circumstances surounding the City's actions. Plaintiff
contends that “Defendants were uphappy and frustrated with [ PHaintifs refusal jo capitulage 1o the

City’s demands for the sewer. The timing of the City's other unlawiul demands {like the width and
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contiguration of David Hill Road, and the Brooke Streef easement issues) demonstrates an inference
of reialiation,” (I’L.°s Upp. 35.) Because of the highly factual natyre of the dispute, this question
should ke decided by a jury.

Plaintiff cites Soranno s Gaseo in which the court recognized that where a reasonable “facl

5

finder could infer a retaligtory notive,” summury judgment is inappropriate. 874 F.2d at 1315, In
that case, the pounty suspended a “vapor recovery device” Ingtallation contrast after the plainitlfs had
publiely critivized and initiated litigation against them. The court recognized thut a veiled ihreat to
“somghow get even” with the plaintift, the suspicious “timing and pature of the suspension and
Aotics™ received by plaintiff, as well ag the gounty’s dissemination of the plaintifly’ suspension to
their customers, were sufficient to raive an inference of retaliation that should be evaluated by ¢
finder of fact, /d at 1315:16.

Here, Plaintiff confends that Defendants acted in ways that did not conforin to its own godes
and for which Defendants huve no innocent explapation.  In particular, Plaintift states that
Defendants acted without justification regarding the sewer issue and gontrary to the advice of the
City's attorney. Plaintiff contends that Defepdanis offered no justification for applying its codes in
an arbitrary manner ynd placing special burdens on Plaintiff not placed on othe developess in the
area. Further, Plaintiff polnts out that Defendats must not only establish that they could have acied
lawtully, but must also establish that they would have acted in the same manner in the absence of
protegted conduct, Defendants connger that the City would have taken the same actjons, rogardlesy
of Plaintiff’s allegedly protected astivity, bccause.it acted only 10 ensure compliance with all
appligable rules,

The record, with all inferences drawn in favor of Plaintiff, contains several instances of
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Defendunts’ afleged retaliation, Defendants initially appioved but later disapproved of Plaintiff's
proposed sewer nlignment. Defendants did not gaise objections to the fifteen-fuot teimporary utility
eagement prioy Lo approving the preliminary plat but objected only afier Plaintif] first began to speak
oul abouf Defendants’ allegedly ingproper handling of the process. The sewer routing proposed by
Plaintiff should have been a goncern for Defendants oply il it presgnted maintenance issues that
would affect the City in the future, but other evidence suppotls the inferenge that Defendants’
disupproval of Plaintlft's proposed sewer alignment was influenged by the interests of other
developers, There alse iy evidenge that Defendants were pnresponsive to Plaintif s efforts to resolve
the wetlynds issue, namely their refusal to phase the development and failure to sign and forward a
letter prepared for Holan regarding the wetlands isstie. The record further demonstrates that
Defendunts held MeDonald in low gsteem and wished to thwart his efforts. Various people involved
in the development have allegedly expressed their apprehension abouf testifying against Defendanis
and in fhvor of Plaintiff, A string of enails alse suggests that Defendants wanted to find a way 10
legally deny buliding permits to Plaintiff for as long ay possible. Finally, Defendants wrdered
Plaintiff jo remove and replace trees with an inuppropriste branch height, despite the fuet that other
develuprients were allowed to keep trees that were not in compliange.

Iy su, the record supports a reasonable ipference that Defendants treated Plaintiff differently
with regard to geanfing a tifteen-fuot utility casement, the required width of an emergeney aceess
road, the required width of a median in David Hill Read, und enfarcement of the brangh height
requirements, The evidence suggests that Defendants were responsible for the deluys of the project,
and not Plaintift or another regulutory entity, Thus, the gourt agress that 4 reasonable factfinder

could infer from the fhacts presented thar Defendants retaliated against Plaintifl for opposing thoge
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reyuirements contrary o the terms of the preliminary plat agrecinent.  Aceordingly, summary
jadgment on this igsue is denied.
1V, Lqual Protection

A Legal Standard

Plaintift asserts 4 “class ol one” equal protection claim, The Supreme Court deseribed such
a claim in Vitlage of Willowhrook v, Olech, 328 V1.8, 562, 564 (2000):

Qur cuses have recognized sugcessful equal protection elaims brought by u “class of

ong,” where the plaintiff alleges that she has been intentionally treated differently

from gthers similarly situaied and that there is no rational buasis for the ditference in

treatment. n so doing, we have explained that “the purpose of the equal protegtion

glause of the Fourteenth Amendment s to secure every person within the State’s

Jurisdiction against intentional and arbitrary diserimination, whether ogcasioned by

express terms of a statute or by its improper execution through duly constituted

Hgents.
(queting Sipwux Ciry Bridge Co. v, Detkata Coustty, 260 US, 441, 445 (1923) (citations omitted)).
Disparate treatment by a governmentyl entity is peymissible so long as it bears a catlonal relationship
to 1 legitimate stalg interest. Parel v. Penman, 103 F.3d 868, 875 (9th Cir, 1996). And, without
more, selective enforeement of valid laws is insufficient to show that there was no rational basis for
the action. Squaw Valley Developnent Co, v, Goldbery, 375 F . 3d 936, 944 (9th Cir, 2004). On the
ather hand, “there is no rational basis for state action ‘that is malicious, irrational or plainly
atbitrary,”™ fd. (quoting drmendgriz v. Penman, 75 F3d 1311, 1326 (9th Cir. 1996) (en banc)).
Thys, sueh a claim may arise where the law is selectively enforced and “a plainiiff can show that the
defendasits’ rational basis for selectively cufurcing the law Is a pretext for ‘an impermissible

motive.” 375 F.3d at 946 (quoting Armendariz, 75 F.3d at 1327), In Squew Valley, the plaintift

alleged that “it was singled out for unigue regulatory and enforcement treatment,” with regard to

OPINION AND ORDER 37 (KPR



treatment by two employees of u lucal water review board who “subjected |i] to selective and pver-
renlouy regutatory oversighi . ... 375 1.3d at 944, 438, Thus, the class of one equal pratection
elaim has begn recognized in the {and use regulation context.

Fusthermore, where the defendant asserts a rational basis for such treatnient, the plaintifi'may
rebul the prolfered basis as pretextual, “[n this ejrenit it is elearly established that a plainiff may
putsug an gqual protgetion elaim by raising a *triable issue of fict ag to whether the defepdants’
asserted [rational bagis] . . . was merely a pretext’ for ditferential treatment.” Squaw Valley, 735
F.3d at 945 (quoting Armendariz, 75 F.3d at 1327)), Thus, a plaintiff may rebuf a proffered ratjonal
basis on the grounds that the rational basis is “objectively false,” or by proving the defendant acted
with “ay improper motive,” fd. al 946 (citing Parel, 103 F.3d ut 876; Armendartz, 75 F.3d at 1327,
and Lockary v. Kayfetz, 917 F.2d 1150, 1155 (9th Cir, 1990)),

B. Aneilywis

Plain{ifi alleges Delendangs treated it differently from other similarly situated devefopers.
For the yeasois enunigrated by the court in its retuliation analysis, supra at 13-34, there is a genuine
issue of muteriul fuct of disparate ireatment sufficient (o survive simmary judgment. Aceordingly,
the court must now address Defendants® purported rational bases for the disparare treatment Plaintift
experienced. Defendants also fail to meet this burden on summary judgment. Defendants provide
o justification for their alleged conduet putside of primarily conclusory allegations thut Plaintiff
itself capsed the delays that frustrated the development of The Parks. Fuither, Defendants do not
address the nimmerous instances alleged by Plaintfl in which Plaintiff was treated differently from
other developery, was treated in a manner gontrary to the usual practice or the building code, or was

consistently subjected t heightened reguirements subsequent to preliminary plat approval. Atbest,
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Pefendants insist that the preliminary plat approval was npt binding and ¢onclude that any vonduct
by Defendants that was gonsistent with the public improvenients gontract should be addresyed as a
matter of contract law. However, this is not sufficient to estublish summary judgment on this clalm
us there is o genuine issie of material fact as to whether Defendapts’ cosduct had a rational basis,
fased on record evidence that Defendants ncted in, at least, an irrational or arbitrary, i not malicioys,
ramer. Accordingly, Defendants motion is denied,

Plaintif alleges claims of both substantive and procedural dues process violations. Under
koth thepries, Plaintift must figst show that it had a property interest subject to constitutional
profection, See Wedges/Ledges of California v. Cify of Phoenix, 24 .3d 56, 62 (9th Cir. 1994) (“A
threshold requirement g a substaniive or procedural dug progess elaim is the plaintiff's showing of
4 liberty or property interest protected by the Constitution.”) (citing Board of Regents v, Roth, 408
1.8, 864, 560 (1972y; Krayt v, Jacka, 872 F.2d 862, 866 (9th Cir. 1989). Where the asserted
profected property interest is u government benefit, “a person ¢learly must have more than an ubstract
fieed or desire for it. He must have more than a uniluteral expectation of it. He must, instead, have
4 legitimate claim of entitlemeni to it.” Boord of Regents, 408 U8, ut 577. The Supreme Court has
emphasized that property interests arise only wheri the relevant state law provisions muke conferral
of the benefit truly mandatory. Town of Castle Rock v. Gonzales, S45ULS, 748, 760 (2005). Inother
words:

A protected property interest is present where an individual has 4 reasonable

expectation of eptitlement deriving from existing rules or understandings that stem

from an indepepdent source such as state law, A reasonable expegtation of

entitlemient is determined largely by the language of the statute and the extent to
which the entitlement is couched in mandatary terms.
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Wedges/Ledges, 24 F.3d at 62,

Here, Plaintiff alleges that it “had u piotected property ipterest based op the September 3,
2003, preliminary platapproval.” (PL's Opp. 40.) According to PlaintifT, this intermediage upproval
triggered a property interest becayse the code articulates a standard sufficient {o give rise (o 4
reasemable expectation of entitlement. In Plaini s estimation, Defendants” discretjon to review the
final plan for the development did not supercede Plaintifl’s property right arising from the
preliminary plat approval,

Defendants aryue that the preliminary plat approval did sot confer a proterted property
interest ot plaintiff, Defendants cite Bareson v, Geisse, 857 F.2d 1300 (9th Cir. 1988), whete the
plaintiff claimed a profected property interesi in a proposed plat application and. that in denying
approval of this praposal, the city deprived the plaintff of this Interest contaty o his right to
procedural dae process. The court examined the statule governing such applicaiions, noting that if
“granted 1o the Nevada Gaming Commission ful and absolute authority to deny any application foy
any cause deented reasonable by such commission.” and gave the agency “unhiidied discretion | .
L Jdai 1305 {quoting Parks v. [Vatson, 716 F.2d 646, 657 (9th Cir. 1983); citing Jacbosen v
Hannifin, 627 1.2d 177 (9th Cir. 1980)) (internal quotation marks omited). Here, however, Plaintitf
does not glaim entitlement fo a grant of the prefiminary plat approval, Rather, Plaintiff claims a
property latetest in the preliminary plat approvat that had already been granted,

Pteliminary plat approval, although “not constitut|ing] final acceptanee of the plat of the
proposed subdivision or pariition for z_tculxiing[a]“ is, under Oregon law, “binding upon the ity oy
county for the purposes of the proparation of the subdivision or partition.” and may pnly be changed

by the city of county to the exlent that such changes are “necessary for gompliance with the terms
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of ity approval of the tenfative plar for the proposed subdivision or partition.” OR, REV. 8TAT,
92.040 (2007). Plainliff points 1o Bienz v. City of Davion, 29 Or. App. 761, 366 P.2d 904 (1977),
in support of its claim that the preliminary plat approval created u protectad property interest. In
Bienz, the court described the signiticanve of preliminary plat approval;

The fand nse decision is made at the time of the approval or disapproval of the
fentative jlan. The actions following approval are to implement the tentative plan,
Before the subdivider cun submit a final plat, he must prepare a detailed survey,
oblain cerfain perimits concerning water and sewage, comply with any conditions
imposed by the city in ity approval of the tentative plan and pay certain fees. The
subdivider is not required to submit the final plat for 12 months following approval
of the tentutive plan, The gity engineer must not only review the final pla, but make
an on-sight ingpestion to ensure that it complies with the tentative plan approval.

More significant. approval of the tentative plan is binding on the city under ORS
92,040 and there is nothing in ORS 92,010 fo 92.160 which would prevent the
subdivider from then proceeding with construction, The filing and recording pf the
final plat is only necessary to enable the subdivider to sell the property. Indeed the
eity ordingnce expressly contemplates that afler approval of the tentative plap, the
subdivider may proceed with the constiuction of the streets and other {improvements
ot he muy file the finul plat subject to an agreement and bond to perforin the reguired
work, The declsion {o apprave of disapprove & tentative plan is “a final [order] . . .
which determines the rights of the parties so that no further questions can arise before
the court rendering it, except such as are necessary to be determined in carrying it
mio eflect ... »

29 Or. App. at 768 (quoting Winters v. Grimes, 124 Or, 214,264 P, 359 (1928); ¢iting ORS 92.010-
92.060, 92.100, 92.160; Ord. §§ 16-22). The court explained that preliminary approval is made
bistding so that the developer can move forward with construction ol the project, “with the assurance
the city cannot later change its mind,” Id ai 769, The court made ¢lear that the preliminary plan is
biiding on the ¢ity, but not the subdivider; in fact, the subdivider can consent 1o change the plan,
abandon the plan aliogether, revise the plan and reapply for preliminaty approval, of apply for
modification of the plan, subject fo the procedural progess reguired 0 approve the orjginal

preliminary plan. 1d,
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Detendants dispite the finality of the preliminary plat approval, but do not directly address
the significance of Bienz Lo the insfaiit case. Defepdants argue that the approval was not final ungil
Plaintilf gained approval of o sewer plaitand provided prool of an easeinent, at which time Plaintiff
would be entitled to begin constiustion.  This position is conirary to Bienz, which states that
construction may begin orige preliminary apgroval iy granied and that preliminary approval assures
the developer that “the eity cannot jaigr change its mind,™ 29 Or. App. at 769, Furthermore, Oregon
courty have repeatedly deefared that *[1|he agproval of o preliminary plat fora subdivigion is a final
appenlable order, which may be ehallenged by writof review.” Emerson v, Deschutes Couniy Board
of Comniissioners, 46 Or. App, 247, 249 (1080). Similarly, the Land Use Board of Appeals has
“characigtized the filing of the fipal plat i the ¢lerk’s office as a mimsterigl act.” Hammer v.
Clackamas County, 190 Or, App, 473, 478, 79 P.3d 394 (2003). Accordingly, having established
the threshold requirement of a protected property interest, the court will analyze the alleged
substuntive and procedural due process violations in tur,

A. Substantive Die Progesy

Under the due progess elapss of the Fourteenth Amendment, “state agtion which ‘neither
utilizes g suspect classification nor diaws distinetiyng among individuals that implicate fundumental
rights' will viplate substantive due process oply if the agtion is ‘not rationally relaied to a legitimate
goverprieiital purpose.’” Matsudg v, City apd County of Honolulu, $12 F.3d 1148, 1156 (9th Cir,
2008) (citing Brewster v. Bd. of Fdue., 149 F.3d 971, 082-983 (9th Cir. 1998)). This presents an
“extremely high” burden for the plaigtiff. Del Mogmte Dunes v. Mongerey, 920 F.2d 1496, 1508 (9th

. Gtg

Cir, 1990)), The plainti i’ must estabilish a deprivation of property tiyat *“shucks the conseignee” or

‘interferes with Fights fimplicit in the concept pf ordered Hberty.”” Mynez v. Ciry of Los Angeles, 147
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FF.3d 867, 871 (9th Cir, 1998) (queting United States v, Salerno, 481 UK, 739, 746 (1987)). More
speciticnlly, “[wlhen executive acfion like a discrete permitting decision is at issue, only egregious
pfficial conduct can be said 1o be arbitrary in the constitutional sense: it musi aoant to an abuse
of power lacking any reasonuble justification in the service of'a legitimate govepnimental objective.”
Shanks v. Dressel, 540 F.3d 1082, 1088 (9th Cir, 2008) {internal quotation marks omitted). Also,
4 legully erroneous interpretation is not rlecessarily_ar‘bitrm’y_‘ in the constitutional seiise, Id at 1089,

Defendants argue that each of Plaintif{*s claims is premised on the public improvererity
gontract and, therefore, becanse they agreed to the contract itsell; they cannol claim a violation of
their sonstitutional property rights. In the alternative Defendants argue that the alleged conduct of
the county eniployecs is not sufficiently egregious to meet the high standard. Pefesdant maintaing
that becnuse the City actions were ratfonatly baged on the terins of the contract, as well as the City’s
desire to Tulfill ifs duties to the publie, their conduct cannpt be viewed as shocking the conseience,
Aceording to Defendant, Plaintiff has not produced sufficient evidepce tu crente a genuine issue of
raterfal fact; rather, Plaintiff has imade only conclusory allegations that the City was arbitrary and
capricious, Finally, Defendants assert that Plainfiff liself was regponsible for the delays in
gonstruction and, therefore, the City cannot be held liable for said delays.

in Pel Monte Dunes, cited by Plaintiff, the court denied a motion for sumiarty judgineni
where “the city council had given approval to the 190-unit project, with [fifieen] conditions that
[plaintiff] substantially met and that the City's professional planning stafl agreed they had
substantially met; yel the same members of the ¢ity council abruptly ¢hanged course and rejected the
plan, giving only broud|,] conclusory reagong.™ 920 F.2d at 1508, Plaintift argues that Defendants

acted similarly by “sudden(ly] changling] course in March 2006 by. refusing to follow the
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preliminary plat approval eonditions.” (PL*s Opp. 40.)

Plaintiff cites Hareson, 857 F.2d at 1303, for the proposition thut where all permittiny
requireineits are met, yei the governinenl refuses to issue # permit, a substantive due process
violation has occurred. In Hateson, the City of Billings had adopted the Uniform Administrative
Code which, in relevant part, provided that upon demtonstrating compliance with the building code,
the city inust issue a permit fo an applicani. Begause the regulations did hot provide for any review
prior to isguance, the city’s depial of a permil tuo u qualified applicant was the “sort of arbitrary
adininigtradon of the local regulations, which singles out ope individual to be treated
diseriminatorily, |and] smounts to a vielation of that individual’s substaptive due process rights,”
id

The court recoguizes that Plainuff beary a particularty high byrden with respect fo this ¢laim,
That sajd, Plaintif{ has alleged, and the record supports the reasonable inferenge of, a sustainged
gourse of treatment consisting of various and myriad efforts by Defendants to frusirate development
of The Paiks and further the inierests of other developers at Plainti{f"s expense, Defendants have
failed 1o establish that there is no genuine {sspe of maierial fact to this end and, therefore,
Pefendants’ mation for summary judgment on this elaim should be denigd,

B. Procedural Due Process

“A section 1983 claim bused upon procedural due process ., . has threg elements: (1) a
liberty or propeity interest protected by the Constitution; (2) a deprivation of the interesi by the
govermnent; {and] (3) lack of process.” Portman v. Counly of Sante Clara, 995 F.2d 898, 904 (9th
Cir. 1993).  As determined abuve, Plaintiff jossessed a property Interest protected by the

Constitytion.
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The Supremie Court has siated thut “where a deprivation uf property is the ‘result of a random
and unauthorized act by a staie employee,” meaningful predeprivation process is not possible, and
that due process requirements may therefore be satistied by adequate post-deprivation procedures
for obtaining a remedy.” Sergnno s (Gasco, 874 F.2d at 1317 (quating Parratt v, Taylor, 451 118,
527, 539 (1981), overruled on other grounds by Daniels v. Williams, 474 UK. 327 (1986) (inteinal
citation amitted)). Plaintiff argues thut there is no such provision in Oregon for prompt post-
deprivation hearings and, therefote, its progedural due process rights were violated.

Defendants aryue that Plaintiff does not have a protected property inferest because its interest
in the preliminary plai approval was insafficiently central to ity interests fo call for constitutional
proteciion, Defendant relies on San Bernardino Physigians’ Services Medical Group. Ing. v. Connty
of San Bernardino, 825 l 2d 1404 (9th Civ. 1987). In that case, the Ninth Cireuit pointed out the
primacey of employment contracts wher it came to the type of contructs giving rise 10 proteeted
property inleresty arising fromt contrast, See id. at 1409 (“The prime protected category, which hus
supplied nearly all of the sucecssful coptract-based segtion 1983 actions, I8 that of employment
contract,”). The court did rot, however, foregluse other types of contrsets from giving rise to due
process protection. As above, the couit finds that the pvretiz-1-1i1-§z§ry plat approval is a protected
property inlerest,

Finally, Defendants argue that Plainti]f way not dented provess because Plainiiff could have
availed ltself of state judicisl processes, which would have satisfied its due process rights.
Defendants cite Ninth Clreait precedgnt that an adequate state remedy will bar a procedural due
process e¢laim in federal conrt, until that avenus iy exhausted. See Lake Nacimiento Ranch Co. v.

County of Sun Luis Obispo, 841 .24 873, 879 (9th Cir. 1987) (although the state law remedies were
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different from those availuble under section 1983, the pracedural due process claim was “parred
becanse there Jwus] an available state remedy.™). However, Plaintiff took steps to pursue its state
remedies when it otiginally fled this case in staic court; it was Defendants that subsequently
removed the case fo federal court. Defendants weite: “Because Plaiptiff hag neithier pursied process
nor been denied process, Plaintiff s procediral due process claiim fails us a matter of law.” (Defs.’
Memo, 23.) Buat, Plaintiff did pursue relief in state cgurt apd Defendants provide no analysis as to
why this is an insufficient effort on Plaintifi*s pagt o avail itself of state remedies, or why
Diefendants should be ableg to avold such @ ¢laim by refnoving the case to federal conrt.” Thus, there
iy & penvine issue of material fact as fo whether Plaintiff was deprived of procedural due process and
Defendants’ mption for simmary judgment on this claim i3 denled.
6. Damages

A Legal Stapdgrd

Defendant argues that, to the extent Plaintiff's section 1983 claims are allowed ta proceed

to trial, Plaint{f's damages should be limited onder the standard set forth in North Pacificy, 1.LC v.

* Defendants fail (o specily an intermediate process that Plaintift should have pursued prior
to filing in state court. Furthermare, Plaintiff argues, and Defendants do not dispute, that this claim
is not une appropriately bropght before the Land Use Board of Appeals (“LUBA™). Under Oregon
statute, “granting approval ar withholding approval of a final subdivision or partition plat . . . is not
a land yse declsion or a limiied lund use deelsion, as defined under ORS 197.015." Or. Rev, STAT.
93.100(7). Furtherinore, alsp not ingluded in the definjtion of “land uge decision,” are decisions that
“determine final engineering design, construction, opetation, malnienance, repait of preservation of
a transportation facility that is otherwise authorized by and cunsistent with the comprehensive plan
and land use regulations:™ of “approves of denies approval ufa final subdivision or partition plat].}*
OR. REV. STAT. 197.015(b){D) und (G). Accordingly, such decisions are not within the jurisdiction
of LUBA, as LUBA only reviews final land use decigions, See O, REV. STAT, 197.835(1) (2007)
(“The Land Use Boatd of Appeals shall review the land use devision or limited land use decision and
prepare a final order affiyming, reversing or remanding the land use decision or limited land use
decision.™).
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City of Pacifica, 526 T 3d 478, 486 (91h Cir, 2008), The standard allows compensatory damages in
seclion 1983 suits only where actual injury is shown, Further, “ft]he mensure of damages for an
eqital protection claim alleging that & discriminatory zoning decision temporarily deprived the
plainiif’s land of ity development potential is reasongble interest on the reduetion in value io the
project greated by the zoning decision, but only for the period of time the eopditian actually delayed
the developrient of the project.” i {cifing Herringion v, Coupty of Senoma, 12 F.3d 901, 903 (9th
Cit, 19493)).

Plaintif¥ agrees that section 1983 valls for comprensatory damagésﬁ only where there is getual
injury and cites the Supreme Court in Memphiy Community School Digt. v. Stachura, 477 U.8, 299,
307 (1986): “Congress adopted thiy commen-law gystem of recovery when it established liability
for *gonstitutional torts."  Consequently, ‘the basic puspose’ of [section] 1983 damages Is *to
compenste persons for injuries that are caused by the deprivation of constitutional rights." (¢iting
Carey v. Piphuy, 435 LS. 247, 254 (1978) (emphagis added in Memphiy Community)). However,
this gase differs from North Pacifica in an importast respect. In North Pacifica the court held that
no actual damage vecurred begause a pending aetion before the California Coagial Commission
parred develppment, and thuy the disputed condition imposed by the City did not cause gelual
damyge by deluying development becaise the developiment was otherwise barted. Here, there 18 no
pverarching prohibition on development such that Plaintiff was othejwise unable to develop The
Parks, notwithstanding Detfendants® aets allegedly in violation of ssction 1983, It follows that
Plaingiff is not prectuded from establishing actual damages consistent with those claims.

Plaintift further argoes that the damage caleulation articulated by Nerth Pacifice and

attiihuted to Herrington was merely the damage caleulation applicable undet the fuets of thai
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particilai ¢ase. The cowrt agrees that the formuld set fosth in Nerih Pacific purporting o be the
“measure of damages for an equal protection claim alleging that u discriminatory zoning decision
temporarily deprived the plaintiff™ of full development vilue 1 not supported by the actual text of
Herringron, which sets forth an extremely comiplex and fact-specific formula for caleulating
damages.® Accordingly, the gourt finds that the issne of damages is fact-gpecific and should be
determined by the fact-tipder, the formula for whigh ghall be established based on the specilic fagts
of thig case,
Plaintiff’s Matlon for Parial Summary Jidgment’

Plaintif moves for summary judgmestt on several of Defendanis® affitmafive defenses. In
response, Defendants have withdrawn three of these defenses, with leave to reassert them if
approgriate in the future. Defendants specifically withdraw the affirmative defenses related (o
mandatory arbitration, exhaustion of adminigtrative remedies, and the notice requirements of the
Oregon Tott Claims Aef. Plaintiff moves (or sumnary judgment on the remalning affirmative
defenses, namely, that the elaims are barred by the statutes of limitation, the public improverent
contragt #s ¢ whole, and section 6(w) of the public improvements contract. Defendants oppese the

“ The following amounts to the Herrington court’s ¢laimed simpiification of the damages
caleulgtion: “Boiled fo ity essence, the fartiula may be summarized as follows: The court first
multiplied the maxinmum value of the Propeity (i.e., assaming approval of the 32-unit appligation,
$1.3 million) by one-third (L., the district conrt's galeulation of the probability of the application's
approval). The court then subtracted fiom the product the purported undeveloped value of the
Property {$490,000,00). Nexi, the court multiphied the difference by the product of the interest rate
(i.e., based on the nmount the money could have earned) and the durition of the deluy. Finally, the
couit added to the product whatever increased development costs were likely to have resulted frogm
the defay.” Herrington, 12 F.3d at 905

7 Chiations hereunder, unless ptherwise specified, cite to the materials filed in assoeintion
with Plaintiffs motion for summary judgment {Dkt. #20),
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remainder of Flaintiffs motivn,
L Staue of Limitaticos

Plainti{l urges the coust to degide, as a matter of law, thai its claima are pot barred by the
applicable statues of imitation. Plainiift’s primary contention {5 that the claims did not acerue until
March 3, 20106, when Steve Wood sent an emiail to Tim MeDonald, informing him of a variety of
decisigns made by the City regarding develepment of The t--sarleisz Agcording to Plaintiff, prior to this
email there was ne reason Lo suspect that Defendants were acting o frustrate Plaintift’s developrient
plans, Congequently, the email marks the date of discovery of the injury and governs the statute of
limitations determinaiion. Defendani argues that the statute of lisitations deterntination pregents
a question of fact and that the March 3, 2006, email is an insufficient basis for this determination.

The parties do pot dispute the applicable statute of limitations ur the standarid for determining
when the fime period heging torun. Plaintiffs state law takings slaim® is subject to a six-year stafute
of limitations. See OR, REV. STAT. 12.080¢4) (“An action for taking, detaining or injuring personal
property, including an action for the ypecific recovery thergol, . . ., shall be commenced within six
years.”™). Alfother clajms ure premised on section 1983 and are thus subject (0 a two-year statuie of
limitations. See Addisu v. Fred Meyer, [ne., 198 1.3d 1130, 1140 (9th Cir. 2000 (stating that the
statute of limitations for section 1983 actions is governed by the state statute of limitationy for
personal injury claims which, in Oregon, is two years), The standard for when this the statuie of
limitations scerues is determined by federal law, See Bailey v, Shelton, No. C'V 07-1903-CV, 2009
U.S, Diist, LEXIS 374, ut *8.9 (D, Or Jan. 6, 2009) {<I'he quesfion of when a claim a::c.rﬁes i8

governgd by federal law.") (citing Johnson v. California, 207 F.3d 650, 653 (9th Cir. 2000)). Under

¥ The court hag granfed Defendants’ motioit for suintary judgment on this claim,
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lederal law, the period begins “when a plaintit! knows or hag reagon to know of the injury which is
the basig of his nction.” MeCoy v, San Francisco, City & Couniy, 14 F3d 28, 20 (9th Cir, 1994)
{quoting Hoesterey v, Cathedrdl Cirp, 943 F.2d 317, 318-19 (9th Cir. 1991)) (ipternal quotation
niaiks omitfed).

Plaintiff cites Norco Consir., Inc. v, King County, 801 1.2d 1143 (9th Cir, 1986) for the
proposition that the statute of limitations does not begin to run uniil the government has given final
approval for the devefopment. In Noreo, the eounty’s ruling on the developer’s preliminary plat
application was unlawlully delayed by the county for approximately Five years. Shortly after the
county finally approved the prelimipary plat application, the develuper filed suit for damages
incyrred as a result of the delayed approval, The Ninth Circuit held that, prior to the ruling as to the
preliminary plat application, the developer’s ¢laim for damages was noi ripe. Therefpre, the stutufe
of limitationy could not have been triggered prior to that date beatse “[e]ourts have held
consistently that a cause of action Joes not accrije until @ party has a right to gnforee the claim.” fd
af 1146 (citations omifted). On this premise, Plaintiff assetty that its claims did not acerue untit the
fingl permitting decision was made on June |5, 2006.

Defendants respond that they do not contend that the state inverse condemnation claim is
time-barred. Additionally, Defendants point out that it is their argument that the federal inverse
condemnation claim is not ripe and not that it is time-barred. Therefore, the statnte of Iimitations
tefense Is not asserted against the takings claims, ‘Next, Defendunts point out that Plajntiff’s
remaining ¢laims did not hinge on & final determination by the Clty, citing Carpinteria Valley
Farms, Lid, v, County of Santa Barbard, 344 I.3d 822 (% Cir. 2003). In Carpinieria, the Ninth

Cirguit distinguished the developer™s takings elaims and his other claims arlsing from Constitutional
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violations by the county, It wrote: “Similarly, Neshitt's alleged First Amendment, procedural dug
pracess, and equal protectipn injuries stem from the retulintion he claims. Asin Harris, these alleged
injuries are separage from any purported faking. They are also independent of whether or not the
County's decision-making has been completed.” Ief at 831 (referring o Harris v. Cownty of
Riverside, 904 ¥.2d 497, 501 (9th Cir. 1990)). The comt agrees with Defepdant that the claims at
issie arg not subjeet to the Norco finality regquiremeni.

On the ¢ore issue of when the elaims acerued for statute of limitations purposes, Plaintift
goes fo great lengths, and with great factual detail, fo outline the conditions giving rise to ity
gonclusion that the Magch 3, 2006, email first revealed the Ciiy's unlawful actions with respect to
developiment of The Parks, Plaintiff' characterizes its relationship with Defendants as positive prior
to the regeipt of the email, citing issuance of an early grading permit, efficient resolution ol a stop-
work order that was based on an innocent misunderstanding befween the parties, and Plaintiffs
assurmption that the difficuities regarding the sewer alignnient were typical to the permitiing progess.
Only npon receiving the email, Plaintilf inaintains, did it realize that Defendants had no intention
of retying on the preliminary plat approval. Plaintiff then describes the vatipus purported nefarious
activifies going on behind the seenes prior to the March 3, 2006, email, discpvered subsequently ay
a result pf discovery in this matter.

However, the question belore the court is simply whether a regsonable finder of fact would
necessarily conclude that Blaintiff figst learned of Defendunts” intent to deviate from the preliminary
plaf approval and frusteate Plainfiff’s development in favor of the interests of third parties only when
MeDongld received the March 3, 2006, email. Under the applicable legal standard, the court must

draw all reasonuble inferences in favor of the non=moving purty. Here, the extensive factual record
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conlains sulficient evidence that the difficuliies between the parties were present long betore the
March 3, 2006, email. One such example of this is the atfendance sheet at a September 2005
meeting on which a city employee misspelled Bill Cox’s pame in ant inappropriate and olfensive
manner.  Apother example i the Cily’s treatment of the wetlands igsue by belpg uiresponsive (o
Plaintiff*s uiternpts 10 resolve the issue and yvold delay. In Noveiber 2005, Wirth forwarded o letter
to the Ciiy for Holan's signature to send to the relevait agencies in an attempt {o avoid a major
hurdle. The letter was never sent and, on the record befare the court, otherwise ignored, The court
recognizes that Plaintiff has the difficult {ask of proving a lack ofknowledge prior io March 3, 2006,
however, Plaintiff fails to meet the high burden that the court requires to grant suinmary judgment
and prevent Defendants from asserting the statute of limitations ag an affirmative defense.

Ageordingly, the court agrees with Defendants that this is an intensely factual determination,
and, on the record before it, the court cannet conclude that no reasonable jury would disagree with
Plainti{f's position, Plaintift’s motion 4 to thig affirmative defense is denied,
D, The Public Improvements Contract

Defendanis assert that the termy ol the publie improvemenis contract bar some or all of
Plaintiff's ¢laims, Plaintif seeks summary judgment on this affirmative defense on the ground that
ity claimy are constitutional in nature and, therefure, not governed by this ¢ontract. Defendanis
respond that Plainti{ff's claims “directly implicate]| many of the express terins of the May|] 2006
public impravements contract,” (Befs.” Opp. 9.) Ag discussed above, the existence of the publie
inproverjents contract, though alone not dispositive of Plaintiff”s claims, may be relevant to the
asserted elaims. See supra pp. 14-16. Therefore, Plalntiff's motion for sumimary judgment on this

affirmative defense is denied,
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H,  Section 6(w) of Public Improvements Contract

Secfion 6(w) of the public improvements gontract stales:

The City of Forest Grove is nol respunsible for overgights of City’s reviewer or

omissjons by the Developer’s epginect that mygy have pegurred duung, the project

design or the City’s plan review procesy. 1t is the intent of the plan approval and this

Agreement that the project be construgted in eonformange with the specifications

referenced oi contained herein,
(Plainfiff’s Memo., Ex. J at 29,3 Again, while pot dispositive of Plainiift’s claims, this court does
not find as a matter of law that the ¢lauge has ng bearing on dispogition of Plaintilf's claims, Thus,
Plalntiff’s motion for summary judgment on this affinmative defense is denjed.

Clonclysion

For the reasons above stated, Delendants” motion for summary judgmient (#16) on Platotift’s
state law takings claim is GRANTED, Defendants’ niotion for summary judgment on Plaintiff’s
federal takings elaim, First Amgndment retaligfon claim, equal protegtion ¢laim, substantive due
progess ¢laini, and procedural dug process elaim iy DENIED. Plaintifs motion for sumary
judgment (#20), to the extent that the alfirmative delenses were not already withdrawn without
prejudice, s DENIEDD in its entirety. Detendants’ motion to strike (#:48) is GRANTED as to the

Pryity Affidavit and deemed moot as to the Hapkins Affidavit,

DATED this 23rd day of February, 2010.

4 79

NV ACOSTA
U]'ii(b S\gtep Muagistrate Judge
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