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us to define further today "what sort of mental element
is requisite to a constitutionally permissible prosecu
tion," Smith v. California, supra, at 154.

Appellant also attacks provision (ii) as impermissibly
vague. This attack however is leveled only at the pro
viso according the defendant a defense of "honest
mistake" as to the age of the minor. Appellant argues
that "the statute does not tell the bookseller what effort
he must make before he can be excused." The argu
m'ent is 'wholly without merit. The proviso states ex
pressly that the defendant must be acquitted on the
grOlmd of "honest mistake" if the defendant proves that
he made "a reasonable bona fide attempt to ascertain the
true age of such minor." Cf. 1967 Penal Law § 235.22 (2),
n. 1, supra.

[For concurring opinion of MR. JUSTICE HARLAN see"
post, p. 704.]

Affirmed.

". APPENDIX A TO OPINION OF THE COURT.

New York Penal Law § 484-h as enacted by L. 1965,
c. 327, provides:

§ 484-h. Exposing minors to harmful materials
1. Definitions. As used in this section:

(a) "Minor" means any person under the age of
seventeen years.

(b) "Nudity" means the showing of the human
male or female genitals, pubic area or buttocks with less
than a full opaque covering, or the showing of the female
breast with less than a fully opaque covering of any
portion thereof below the top" of the nipple, or the
depiction of covered male genitals in a discernibly turgid
state.
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(c) "Sexual conduct"meansacts of masturbation,
homosexuality,sexualintercourse, or physical contact
with a person's clothed or unclothed genitals, pubic area,
buttocks or, if such person be a female, breast.

(d) "Sexual excitement" means the condition of
human male or female genitals when in a state of sexual
stimulation or arousal.

(e) "Sado-masochistic abuse" means flagellation or
torture by or upon a person clad in undergarments, a
mask or bizarre costume, or the condition of being fet
tered, bound or otherwise physically restrained on the
part of one so clothed.

(f) "Harmful to minors" means that quality of any
description or representation, in whatever form, of
nudity, sexual conduct, sexual excitement, or sado
masochistic abuse, when it:

0) predominantly apPljllls to the prurient, shame
ful or morbid interest of minors, and

(ii) is patently offensive to prevailing standards
in the adult community as a whole with respect to what
is suitable material for minors, and

(iii) is utterly without redeeming social impor
tance for minors.

(g) "Knowingly" means having general knowledge
of, or reason to know, or a belief or ground for belief
which warrants further inspection or inquiry of both:

(i) the character and. content of any material
described herein which is reasonably susceptible of exam
ination by the defendant, and

(ii) the age of the minor, provided however, that
an honest mistake shall constitute an excuse from lia
bility hereunder if the defendant made a reasonable
bona fide attempt to ascertain the true age of such minor.



GINSBERG v; NEW YORK. 647

629 Appendix B to opinion of the Conrt.

2. It shall be unlawful for any person knowingly to
sell or loan for monetary consideration to a minor:

(a) any picture, photograph, drawing, sculpture,
motion picture film, or similar visual representation or
image of a person or portion of the human body which
depicts nudity, sexual conduct or sado-masochistic abuse
and which is harmful to minors, or

, (b) any book, pamphlet, magazine, printed matter
however reproduced, or sound recording which contains
any matter enumerated in paragraph (a) of subdivision
two 'hereof, or explicit and detailed verbal descriptions
or narrative accounts of sexual excitement, sexual con
duct or sado-masochistic abuse and which, taken as a
whole, is harmful to minors.

3. It shall be unlawfu1"'for any person knowingly to
exhibit for a monetary consideration to a minor or know
ingly to sell to a minor an admission ticket or pass or
knowingly to admit a minor for a monetary considera
tion to premises whereon there is exhibited, a motion
picture, show or other presentation which, in whole or in
part, depicts nudity, sexual conduct or sado-masochistic
abuse and which is harmful to minors.

4. A violation of any provision hereof shall constitute
a misdemeanor.
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State obscenity statutes having some provision refer
ring to distribution to minors are:

Cal. Pen. Code §§ 311-312 (Supp. 1966); Colo. Rev.
Stat. Ann. §§ 40-9-16 to 40-9~27 (1963); Conn. Gen.
Stat. Rev. §§ 53-243 to 53-245 (Supp. 1965); Del. Code
Ann., Tit. 11, §§ 435, 711-713 (1953); Fla. Stat. Ann.
§§ 847.011-847.06 (1965 and Supp. 1968); Ga. Code~j
Ann, §§ 26,-6301 to 26-6309a (Supp.1967); Hawaii Rev. '~\!
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