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I, REBECCA HARMON, certify and declare as follows:

Background

1, I am the associate executive director of Cascade AIDS Project ("CAP"), a

plaintiff in this action. I submit this affidavit on behalfof CAP, its employees, volunteers, and

the recipients of its services, in support ofplaintiffs' motion for a preliminary injunction to

enjoin the State from enforcing ORS 167.051 through 167.057 (the "Statute"), an

unconstitutional censorship law which will apply to institutions, such as CAP, who provide

sexuality education programs.

2. CAP has been an Oregon nonprofit corporation organized for the public benefit

since 1985. CAP's mission is preventing new HIV infections, caring for people affected and

infected by HIV/AIDS, educating communities to eliminate stigma and shame, and advocating

for immediate action in combating the pandemic. As part of that mission, CAP has implemented

the Teen2Teen program, a group of passionate, activated youth ages 15-19 who volunteer for an

entire year and are trained as peer educators in HIVIAIDS and sexuality education. The young

people in Teen2Teen dedicate their time to learning and educating about HIV/AIDS, sexuality,

gender, sexual orientation, healthy relationships, and more. As a part of that program and other

sexuality education efforts, CAP distributes materials including descriptions or depictions of

sexual behavior.

Fear of Prosecution Under the Statute

3. CAP fears that its agents, employees, and volunteers may be at risk of criminal

prosecution under the Statute for permitting minors to access constitutionally protected material

which could be deemed "sexually explicit" or to appeal to a person's "sexual desires" under the

meaning of the Statute.
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4. Under DRS 167.054, it is a crime to "intentionally furnish" or "intentionally

pennit" anyone under the age of 13 to view "sexually explicit material" if the accused "knows

that the material is sexually explicit material." Such material includes material containing visual

images-including paintings and drawings-Qfmasturbation, intercourse or genital/oral/anal

contact between people. See DRS 167.051(5). It could be interpreted to include materials used

by CAP. "[F]urnish" is defined broadly, including "to sell, give, rent, loan or otherwise

provide." See ORS 167.051(2).

5. There are two exceptions under ORS 167.054. First, under ORS 167.054(2)(a),

certain persons, including employees of museums, schools, medical treatment providers, or

public libraries, are not subject to prosecution. CAP does not fall into that exception. Second,

under DRS 167.054(2)(b), CAP would not be subject to prosecution ifthe sexually explicit

portions of the material furnished, or permitted to be viewed, "form merely an incidental part of

an otherwise non-offending whole and serve some purpose other than titillation." I believe that

exception is vague. I have no way ofknowing, and do not understand, what specific material

qualifies for that exception.

6. I understand that, under ORS 167.054(3), an affirmative defense exists for a

criminal defendant who can prove that the material was furnished "solely for the purpose of sex

education." CAP may be able to assert that defense. However, asserting that defense does not

guarantee CAP immunity from prosecution or a successful defense to prosecution. In addition,

even ifCAP were able to assert the defense successfully, the defense would not exempt CAP

from the expense, inconvenience, and stigma ofa criminal prosecution. Further, I believe HIV

prevention activities executed in areas of Oregon with relatively less experience delivering

healthy sexuality education will be prone to scrutiny by local jurisdictions with little experience
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understanding these materials and could serve to exacerbate further the chilling effect. Therefore,

the availability of the affirmative defense does not remove the chilling effect that the Statute has

on CAP's constitutionally protected activities.

7. Under ORS 167.057, it is a crime to disseminate to anyone under the age of 18 a

"visual representation or explicit verbal description or narrative account of sexual conduct" for

the purpose of "arousing or satisfying the sexual desires of the person or the minor ..." I

understand that is a very broad provision encompassing material with textual descriptions, as

well as visual depictions. It could be interpreted to include materials used by CAP. I also

believe that ORS 167.057 is vague because the phrase "arousing or satisfying the sexual desires"

is open to a wide variety of interpretations. ORS 167.057 is also vague because it contains the

same undefined and vague "incidental part" exception contained in ORS 167.054.

8. Under ORS 167.057, furnishing a 17-year-old minor with prohibited materials is a

crime if the material is furnished for the purpose of satisfying the sexual desire of the minor. As

described above, some materials that CAP provides contain sexually related content that may be

sexually arousing to some teenagers. Under ORS 167.057, CAP would be committing a felony if

a 17-year-old obtained materials from CAP to satisfy his or her sexual desire or to become

sexually aroused while reading those materials.

9. Under both ORS 167.054 and ORS 167.057, there is an affirmative defense if a

defendant had reasonable cause to believe that the person receiving the offending materials was

not under 13 (ORS 167.054) or under 18 (ORS 167.057). It would be quite arduous, ifnot

impossible, for CAP to determine the age of each recipient of its materials without substantially

limiting or eliminating the means ofdistributing those materials. In addition, although CAP

might be able to assert that defense in some circumstances, the fact that CAP would have to
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plead and prove the defense would create the same problems described above regarding the other

affirmative defense CAP might be able to assert.

10. As stated above, certain materials employed by CAP in its Teen2Teen program,

and in other educational activities, include depictions or narrations of sexual activity in order to

demonstrate safe sexual behavior. CAP provides those materials to the peer educators in the

Teen2Teen program for the purpose of having the peer educators learn about healthy sexuality

and having them pass on that information to others in their peer groups. The peer educators are

between the ages of 15 and 19. CAP does not know (and could not possibly know) the precise

ages ofpeer group minors who receive materials from the peer educators. The materials

provided to the peer educators (and, by extension, to their peer groups) are necessarily sexually

explicit and are likely constitute "sexually explicit material" and I or "visual representations or

explicit verbal descriptions or narrative accounts of sexual conduct" that may appeal to a

person's "sexual desires" under the Statute. Exhibit A contains an example ofone pamphlet

used in the Teen2Teen program. It is impossible to tell, given the vagueness of the statute,

whether Exhibit A and other materials used by CAP "serve some purpose other than titillation"

or whether they "form merely an incidental part of an otherwise nonoffending whole." I believe

the only way for CAP to ensure compliance under the Statute would be to stop using those

materials entirely. Doing that would certainly hamper, if not eliminate, CAP's ability to pursue

its mission.

11. In short, if the Statute is not enjoined, then CAP will be forced to either risk

criminal liability or to self-censor its educational materials, depriving it of the ability to carry out

its educational mission. As importantly, adults and older teenagers will be restricted from

accessing constitutionally protected materials.
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12. For all the reasons stated above, CAP fears prosecution under the Statute and

requests that such prosecution be enjoined.

I declare under penalty of perjury that the foregoing is true and correct.

DATED: April 23, 2008.

Name
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increasing dialogue and providing information and the means to
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AIDS Project and Men's Prevention & Wellness is not responsible for
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• VPlP III

-- -~'YfttiL~.- - - - - - -

: Chlamydia causes discharge from the penis, pain while urinating, frequent
urinations, abdominal pains, nausea, fever and swelling of the rectUm andlor
testicles. 50% of men with Chlamydia show no symptoms. This infection is
curable, using antibiotics. It's preventable by proper condom use.

- -HeJ2.rt:S. .,. - - - - - -
; Known as a cold sore when it's present on the mouth, the two types of

herpes can also be spread 10 the genitals. Symptoms include blisters, sores
and rashes of tbe genitals, anus or mouth. Herpes on the mouth caIl be
transmitted to the genitals and the other way around. 111ere is no ClUe, but
the symptoms can be treated. Using a condom during an outbreak reduces
the risk of transmission, but always tell your partners first.

~ tl'\es9 ~~\~-\-iOf'l~ ,,~ ~+ iN-\etki~d -to ~ 0
J,MtJn<:p N-l'i ,N~P{'~o~ f61l. Mn'VJ) i"'t=4\ l"-. .-

-. - - - - - - - - - -

~ STI'S ~ 15HNq t\\~ 0\lt -illt~~. \/"

- .. CHLAM'{d,A.- - - - - - -

Primary symptoms include wet open sores OD genitals, mouth or amls. If left
, untreated it can cause rashes, fatigue, hair loss, sore throat, musCle pains,

and fever. Syphilis is spread mother-to-child, by aual, oral and vaginal sex,
and through kissing while open sores are present. Syphilis is curable and

. can be treated with antibiotics. It's preventable by proper condom use.

-- - 90NoP-F.HeA.- - - - - -
. Symptoms for gonorrhea include discharge and pain during urination. 10%
of men show no symptoms. If left untreated, it can cause heart problems,
sterility and artllIitis. It's spread thr9ugh vaginal, anal and oral sex. This
infection is treatable using antibiotics. It's preventable by proper condom
use.

- - C~A8S' ~ SCA&\e$.- - -
i Both ofthese cause itching, small bumps, rash and discoinfolt in the genital
i area. Crabs can seen with the naked eye, while scabies may need a clinical
diagnosis .. Both are spread by bedding and contact wIth tbe pubic area, or

i things like towels and clothing. Treatment for crabs can be pllIchased as an
. over the counter shampoo, while scabies treatment is prescription based.

. - l1VM'-'N ~f'(\..loM'" "iICtVS. AY.A t\PV -
I Also known as genital walts, HPV is the most widespread of all S11s,
infecting 5 million people a year. Symptoms are walts ill the urethra, anus
and sometimes the throat. These sores are soft to the touch, may look like
cauliflower and itch. The problem with genital warts is that they are spread

~ through oral sex, often despite condom use, because they caD appear on
I areas not protected by the condom. There is no cure for HPV, but there are

many trealments available which reduce the risk of transmission and
severity.

o
~

- -- ----

IW VUV qp

o
~ .. ........~I--

-- - -
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or 1. 8-S8._ 79.5.7700 \

1030 SW 13 tl1 ave.
portland, or 97204
503.535.3895

The Trans/Identity Resource center[HIV testing only. Byappointment.l
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