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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

PORTLAND DIVISION

PERRY L. ROSE, 3:09-cv-00306ST
Plaintiff, OPINION AND ORDER

V.

MISS PACIFIC, LLC, and PACIFIC
FISHING LLC,

Defendants.

STEWART, Magistrate Judge:

INTRODUCTION

Plaintiff, Perry L. Rose (“Rose”), a seaman, filed a complaint in the U.S. District Court,
Western District of Washingtoagainst defendants Miss Pacifid,C (“Miss Pacific”), Pacific
Fishing, LLC (“Pacific Fishing”), an&/V Miss Pacifi¢ seeking damages under the Jones Act
and general maritime law for an injury to hift knee while working on the fishing vessel, the
F/V Miss Pacific(docket # 1). Defendamfiled a motion to dismiss for lack of personal

jurisdiction, insufficient serviceand lack of subject matter jgdiction and for partial summary
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judgment as to Pacific Fishing (docket # 9). Thertgranted that motion in part and, in lieu of
dismissal, transferred the caseh court (docket # 39).

Rose filed an Amended Complaint orbFgary 11, 2011, againshly Miss Pacific and
Pacific Fishing alleging injuries and damageg to negligence (Count I) and unseaworthiness
(Count Il) and seeking maintenance and cur@(€ IIl) and unearned wages (Count IV) (docket
# 90). Rose also seeks compensatory das@gmitive damages, attorney fees, prejudgment
interest (except for the time period that thegaicution of this case was delayed by plaintiff's
attorney), and costs amther disbursements.

Both defendants have filed a Motion fortee Summary Judgment on the claims for
maintenance and cure (Count IIl) and unearned wages (Count IV) and on all claims alleged
against Pacific Fishing (docket # 94).

STANDARDS

FRCP 56(c) authorizes sumany judgment if “no genuine issue” exists regarding any
material fact and “the moving party is entiti® judgment as a matter of law.” The moving
party must show an absenceaofissue of material facCelotex Corp. v. Catretd77 US 317,
323 (1986). Once the moving party doestse,nonmoving party must “go beyond the
pleadings” and designate specific fadtsewing a “genuine issue for trialld at 324, citing
FRCP 56(e). The court must “netigh the evidence or determithe truth of the matter, but
only determine[] whether there @asgenuine issue for trial.Balint v. Carson City180 F3d 1047,
1054 (§' Cir 1999) (citation omitted). A &cintilla of evidence,’ or evidence that is ‘merely
colorable’ or ‘not significantly probative,” doe®t present a genuine issue of material fact.
United Steelworkers of Am. v. Phelps Dodge C@@5 F2d 1539, 1542 '(SCir), cert denied

493 US 809 (1989) (emphasis ingdnal) (citation omitted).

2 — OPINION AND ORDER



The substantive law governing a claim or de¢etistermines whether a fact is material.
Addisu v. Fred Meyer, Inc198 F3d 1130, 1134 {aCir 2000) (citation omitted). The court
must view the inferences drawn from the &dth the light most faorable to the nonmoving
party.” Farrakhan v. Gregoire590 F3d 989, 1014 F(QCir 2010), citingAnderson v. Liberty
Lobby, Inc, 477 US 242, 255 (1986).

FACTS

Rose worked as a manual laborer prior to his employment d¢x\thdiss Pacificand
over the years sustained some injuries whicheueahd never limited his ability to work. Rose
2009 Depo?,pp. 85-86. Prior to the left knee injuryissue in this case, he had surgeries on
both knees.

His right knee had arthroscopic surger2002 to reconstruct his ACL and another
surgery in 2008 to repair a tearhis meniscus. Oberg DedEx. 1; Nonweiler Depo., pp. 30-31.

His left knee underwent arthroscopic surger§94 to remove therepatellar bursa and
another arthroscopic surgerylirecember 2005 to correct an imtal derangement. Oberg Decl.,
Exs. 3-5; McDonnell Depo., p. 58. At the December 2005 surgery on the left knee, Jessop
McDonnell, M.D., noted significardrystalline deposits in the jdiand removed portions of the
meniscus. Oberg Decl., Ex. 5, p. 2. Hegdiased Grade |l Chondrosis of the patellofemoral
joint and the medial tibial plateau, gow#gudo gout, and excessive lateral pressiare.

Rose also has suffered from gout sih®84 and experiences flare-ups approximately
twice a year for which he takes IndometimacRose 2009 Depo., pp. 43-47, 50. He keeps that

medication proactively on handd, p. 50.

! The parties have submitted documents with various attachments. Citations to affidavits, declarations
depositions are identified by the last name of the affiantatint, or deponent, and citations are to the paragraph(s)
of the affidavit or declaration or to the page(s) of the deposition transcript.
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Rose has known Captain Mike Allen (“Ali§ since the mid-1980s when he helped
Allen get a job on a boat. Rose 2009 Depo., p.ld3anuary 2008, Rose visited the emergency
room after injuring his right knee from dlfevhile working as a log truck drivend, p. 42. At
the hospital, Rose spoke with Allen’s wife, a r@eenist there, who tolthim about the potential
deckhand position on tHgV Miss Pacific Id. Rose then contactédlen inquiring about the
position and disclosed his recent right knee injudy.pp. 75-76 They discussed the fact that
Rose’s knee would be healed by the timeRhéMiss Pacifichad completed its retrofittingd.
Allen did not go through Rose’s medicastary with him. Allen Depo., p. 34.

Rose signed a Crewmember Agreementwre B, 2008 (“June Agreement”), to perform
shrimping work on th&/V Miss Pacific Schwartz Decl., Ex. 4, p. 1. Paragraph 5 of that June
Agreement is titled “Health of Creamembers” and states as follows:

Crewmember hereby certifies thatisen good health and has no physical
disabilities which may affect his aibyl to perform his duties during the
term of this agreement; has no allergies and is not receiving medical

treatment for any condition except as follows:

Id.
At the end of that paragraph, Rose handevtallergic to pergillin” and on the back

added: “On 3-26-08 had right knsergery to remove floating cdage [released] back to work
on 5-26-08 with no restrictions.Id, p. 3. This statement is consistent with Dr. McDonnell’s
medical release dated May 20, 2008, which stdt@&: for work 5/26. No restrictions.d , Ex.
6. He did not disclose his goutleft knee surgeries at that time.

Later Rose discussed his past left kngaries with Allen while they were working
together on th&/V Miss Pacificduring the shrimping season in 2008. Rose 2009 Depo., pp. 77,
81-82. Allen also knew about Rose’s gout bec&ese had a flare-up in his toe during the

shrimping season and needed to leave the boat to get his medlicipe84.
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On October 16, 2008, Rose signed another Crewmember Agreement for “dragging”
(“October Agreement”) which is identical toetlJune Agreement. Schwartz Decl., Ex. 5.
Although he disclosed at that tinrewriting that he had a penicilliallergy, he did not disclose
his gout or any prior kneejuries and surgeriedd. Nor did anyone specifically ask him about
his medical conditionRose 2009 Depo., pp. 84-85.

On November 5, 2008, Rose slipped andred his left knee on board théV Miss
Pacific while the vessel was in port. Amendédmplaint, § 6; Blye Decl., p. 22. In the
emergency room, Rose was given Indomethaasigbut medication). Oberg Decl., Ex. 13. On
November 10, 2008, David Maligro, PA-C, examim&ake and noted pain, swelling, stiffness,
and blottable effusion with warmthd, Ex. 1. He also aspiratedetknee and sent the aspirated
fluid for analysis.ld. The fluid contained uric acid crystals which may indicate a gout attack.
Id, Ex. 15; Nonweiler Depo., p. 26. On Noweer 13, 2008, David Black, M.D., reviewed
Rose’s MRI and recommended surgery of thekeéte because of the torn menisci. Black
Depo., pp. 6-7.

Approximately two weeks after the incideRose’s claim for maintenance and cure
benefits was denied based on his failure tololgchis prior knee injuries and surgeries.
Gremmert Depo., pp. 30, 40. The decision wadamzy Pacific Fishing’s in-house counsel,
Craig Urness, without consulting medical professis concerning the relationship of the injury
to Rose’s work. Id, p. 40. Rose did not return to work on El¥ Miss Pacificafter his injury.

Blake Nonweiler, M.D., performed surgery on Rose’s left knee in July 2009. Nonweiler
Depo., pp. 29-30. He testified later that, given RoBistory, it was not unreasonable that Rose
was treated prophylactically in tieenergency room after his injuag if he had a gout attackd,

p. 5. He also opined that his differentiEdgnosis would have been a gout attack.p. 50.
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On July 16, 2009, based on a review of Ros&slical records atefendants’ request,
John F. Burns, M.D., opined that Rose’®&rproblems represented an aggravation of
preexisting gout and degenerativéhatis in his left knee. Buns Decl., Ex. 1, pp. 2-3. He
issued a supplemental report on July 31, 2008ngdhat Rose should have reached maximum
medical improvement within one montid, Ex. 2.

In September 2009, based on a review of Rasedical records at the request of Rose’s
attorneys, David Waldram, M.D., stated thatas his “orthopedic opiniothat clearly [Rose]
had an acute injury. . . . Though Mr. Rose pegkxisting gout, the gbin my opinion has no
specific relationship to this acute menistr.” Schwartz Decl., Ex. 12, p. 4.

On the theory that Rose’s injury was duatgout attack and that he reached maximum
medical improvement after 30 days, defendants Ipigidnedical costs for the first 30 days and
$600.00 in maintenance and cufer that same time period, although Rose did not receive the
latter payment until July 12, 2011. Loshbaugh Déet. C, p. 3; Oberg Decl., Ex. 16. Rose has
unpaid medical bills of $2,835.72 from Nawber 5, 2008, through February 19, 2009, for
treatment of his left knee, and an unknown amadfininpaid medical bills for his July 2009 knee
surgery. Rose Decl., Ex. A., 1 6. Rose alsints unearned wages in an unspecified amount for
the balance of the fishing season for which he was employed &¥Mhi\diss Pacific

I

I

I

2 Maintenance and cure includes payment of unearned wétjesaddition to wages, ‘maintenance’ includes food
and lodging at the expense of the shil @ure’ refers to medical treatmentAtlantic Sounding Co. v. Townsend
129 S Ct 2561, 2568 (2009). However, defendants’ records of payments to Rose itemias thedical,
maintenance and cure, unearned wagges,According to those records, $600.00 was paid for maintenance and
cure, but none for unearned wages. Loshbaugh Decl., Ex. C.
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DISCUSSION

|. Fraudulent Concealment Defense

Defendants first seek summary judgmentl@nclaims for maintenance and cure and
unearned wages, arguing that, based on thepurtéd facts, Rose fualulently concealed his
material preexistingnedical history.

“Maintenance and cure is designed to prodadzaman with food and lodging when he
becomes sick or injured in the ship’s seeviand it extends during the period when he is
incapacitated to do a seaman’s work and continngshe reaches maximum medical recovery.”
Vaughan v. Atkinsqr869 US 527, 531 (1962). Any ambiguitmsdoubts “are resolved in favor
of the seaman.'ld at 532. Unearned wages are part efdbctrine of “maintenance and cure.”
Lipscomb v. Foss Maritime G@&3 F3d 1106, 1109 {&Cir 1996).

Even though a seaman has a pre-existingsfiror injury, he may recover maintenance
and cure if he has “a good faithlieé that he is reasonably fit f@uty” when he signs aboard.
Burkert v. Weyerhaeuser Steamship, 360 F2d 826, 829-830, n4"(€ir 1965). However, he
is not entitled to maintenance aoute if he “is asked to dis@de pertinent information during a
prehiring medical examination or interview antemmtionally conceals or misrepresents material
facts.” Id at 829 n4 As explained by the Fifth Circuit:

Where the shipowner does not require a pre-employment medical
examination or interview, the ruletisat a seaman must disclose a past
illness or injury only when in Biown opinion the shipowner would
consider it a matter of importance.. On the other hand, where the
shipowner requires a seaman to submit to a pre-hiring medical
examination or interview and the seaman intentionally misrepresents or
conceals material medical facts, thealtbsure of which is plainly desired,
then he is not entitled to award of maintenance and cure.

McCorpen v. Central Gulf S.S. Cor96 F2d 547, 548-49 {XCir 1968), citingBurkertand

other cases.

7 — OPINION AND ORDER



To prevail on a fraudulent concealment ast an employer must show: “(1) that
plaintiff intentionally misrepreseed or concealed rdeal facts; (2) thathe undisclosed facts
were material to the employeidgcision to hire the plintiff; and (3) that a connection exists
between the withheld information and the ngjeomplained of in the instant suitQuiming v.
Int'l Pac. Enter., Ltd, 773 F Supp 230, 236 (D Hi 1990) (construwvigCorper).

A. Intentional Concealment

Intentional concealment, the first elementtué fraudulent concealment defense, is
satisfied by a “[f]ailure to disclose medical infation in an interview or questionnaire that is
obviously designed to elicit such informatiorBrown v. Parker Drilling Offshore Corp410
F3d 166, 174-75 {5Cir 2005). “The ‘intentional concealment’ element does not require a
finding of subjective intent. Rlaer, it refers to the rulhat a seaman may be denied
maintenance and cure for failure to discloseealical condition only ihe has been asked to
reveal it.” Vitcovich v. Ocean Rovet06 F3d 411 (8 Cir 1997) (unpublished), citinBurkert
350 F2d at 829 n4.

Defendants argue that Rose intentionallgaaaled both his previolsft knee surgeries
and his gout. When Allen first hired Rose,digclaims knowing about anything other than
Rose’s 2008 right knee surgery. According to Al think he should have told me about his
other knee. And | also don'tittk he should have asked me &job. | don’t think he had any
business being on the back deck of a drag.’baddlen Depo., p. 13. He believes that the
guestions he asked Rose ablmistmedical condition during therimg process made it clear that
he wanted a complete medical histotgl, pp. 13-14.

Rose concedes that he did not talk with Allen at that time about his left knee surgeries,

but argues that he was not reedito do so because neithez thune and October Agreements
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nor Allen’s pre-hiring iterview sought to elicit this inforation. Both of the Agreements
required him to certify that he was in good tiea@nd had “no physical disabilities which may
affect his ability to perfornhis duties” and “is not receiving medical treatment for any
condition.” Rose argues that had no current physical disabilitiyat might affect his ability to
work on the boat, pointing to the fact that his doctor gave Hirl medical clearance to return
to work after his 2008 right knee surgery. It idustry practice to rely on a doctor’s release.
Hampel Depo., pp. 36-37. In addition, his knees didimat his ability to do work at that time,
and he was not receiving any medical tmeat for his gout. Rose 2009 Depo., pp. 85-86.

The thoroughness of Rose’s pre-hiring imtew is disputed. Allen only asked Rose
specifically about his right knee surgery, beligvthat Rose knew wha involved in working
on a boat. Allen Depo., pp. 34-35. Defendants atigaieAllen’s questions should have put
Rose on notice of his employer’'denest in both knees. In suppdhey point to the findings of
fraudulent concealment in two cases. Howebeth of those cases inwa quite different job
applications which specifically sought dissure of past or present injuries.

In Brown v. Parker Drilling Offshore Corp410 F3d 166 (8 Cir 2005), Brown injured
his back in 19981d at 169. After recovering, he appliér a position with another employer
and completed a questionnaire about his medisédry, answering “No” to the question asking
whether he had ever suffered from “Back Troubliel” Several months after being hired, he
injured his back and was terminated for fatlselporting an on-the-joaccident, filing a false
accident claim, and failing to disclose his 1998 back injlaly. Two months later in August
2000, Brown applied for a deckhand position with ddnt. On the medical questionnaire, he
answered “No” when asked whether he had tBa®resent Back and Neck Trouble” and was

hired. Id at 170. After being hired, he reported a beglry in 2001 and sued for maintenance
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and cure and other relief. A jury returned a wetroh Brown’s favor. On appeal, the court held
that the jury committed clear error by findingtiBrown had not knowingly concealed material
medical information.Id at 174. It explained that “Brownishderstanding of higrior injury as
‘trouble’ . . . was necessarigstablished by the circumstances surrounding his termination from
[his previous employer].d at 172.

In the other case cited by defendantsingg sustained a comgssion fracture in a
motor vehicle accident in 1978 priorliess employment with defendanQuiming 773 F Supmat
233. After a one-month hospitalization, he wdsased to light duty for 90 days and then
resumed his normal activitiesd. In November 1998, he appliéar a job with defendant, was
interviewed twice and checkéNo” on a job application whic asked “Have you ever had or
have you now . .. Back Trouble.ld. About a month later, he imed his back and then sued to
recover maintenance and cure. Defendalgd & motion for summary judgment on the basis
that Quiming had intentionally failed to discldsis prior back injury. Quiming argued that he
was not asked about any priojunes during his job interviewand had a good faith belief that
his previous injury was not important. Thauct concluded that higood faith belief was
irrelevant, stating: “Even the questionnaire did not constéja] medical examination or
interview, it should have been clear to Mr. Qinignthat the questionnaireflected [defendants’]
interest in all of the areas mentioned ia tluestionnaire and was ungtienably a matter of
importance.”ld at 236. Accordingly, the court gradtsummary judgment to defendants.

The circumstances here are different freither of those cases because the June and
October Agreements did not include any questispecifically designed to elicit information
from Rose about his prior kneguries or surgeries. Insteatiey only asked about his general

health and present physical disabilities.
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Nonetheless, defendants have submitted some evidence to support their contention that
Rose knew about the importance of disclosingohisr left knee injuries.In particular, they
point to his partial disclosui@ his other medicédiistory. He not onlyold Allen about his
recent right knee surgery without being asked, sa disclosed his allgy to penicillin in both
the June and October Agreements.

On the other hand, Rose has submittedexngd that Allen had some knowledge of
Rose’s left knee surgeries and gout. Rose iedtihat, based on theiripr acquaintance, Allen
had known about his injuries for “a long time” (Rose 2011 Depo., p. 31) and during the
shrimping season, he talked with Allen on occasion about his knees and also had a gout flare-up
for which he sought permission to leave lioat for medicine. Rose 2009 Depo., p.77. Allen
disputes Rose’s recollection tsthe extent of his disclosure. Allen testified that he was
surprised to learn of Rose’si@r knee injuries and surgeriaad declared that Rose had no
business on a boat. Allen Depo., p. 13. But ev&ose is believed, defendants contend that his
later disclosure is irrelevant s it occurred well aftehis initial hire inJune 2008. But at this
point, the court must view the facts in the ligidst favorable to Rose. From that viewpoint,
Allen learned of Rose’s prideft knee surgeries and gout afteéring him, but nonetheless did
not fire him and instead hirddm again in October 2008 for théragging” season. This leads
to the reasonable inference that the pre-hiritgrurew and June Agreement did not ask Rose to
disclose his prior lefknee surgeries and gout.

On this record, a genuine issue of matdaat exists as to whether Allen’s pre-hire
interview of Rose and/or the June and Octdkgneements were designed to elicit information
that Rose intentionallyhose not to disclose.

I
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B. Materiality

To invoke the fraudulent concealment de&srdefendants also must show that the
undisclosed facts were materidl he fact that an employer asks a specific medical question on
an application, and that the inguis rationally related to thapplicant’'s physical ability to
perform his job duties, renders the informatmaterial for the purposef this analysis.”Brown,

410 F3d at 175. The issue of m&bty relates to the hiringetision and not to whether the
seaman could perform various physical tadkis.

Defendants argue that Rose’s historypas$t knee surgeries and gout were material
because, if disclosed, they would not havechiRese. Allen Depo., p. 14. As discussed above,
Rose has submitted evidence that he disclosed this information to Allen before he was asked to
sign the October Agreement. If believed, thiglexce leads to the reasonable inference that the
nondisclosure of his past medi¢agtory in June could not habeen material if he was again
hired in October after his subsequdisclosure. In addition, he wanitially hiredin June after
he disclosed his recent rightéda surgery, which leads to the r@aable inference that disclosure
of his prior left knee surgeries alsmuld not be considered material.

Based on the evidence submitted, a genuine issue of material fact exists as to what Rose
disclosed to Allen and whetheratihrdisclosure was material.

C. Causation

The final element of the fraudulent dssure defense is a connection between the
nondisclosure and the injury. “Tieis no requirement that a pees injury be identical to a
previous injury. All that is rguired is a causal link between the-existing disality that was
concealed and the disability incurred during the voyagedwn, 410 F3d at 178, citing

Quiming 773 F Supp at 236. Moreover, the employer “rnesdprove that therior injuries are
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the sole causes of the [present injury]. It need only shcausal relationshifpetween the prior
injuries and the [present injury].ld at 176 (emphasis original).

Defendants point out that Rose injured thmas&nee in the same area as his past left
knee injuries in 1994 and 2005. Oberg Decl., Ex. 2, 4. They also rely on the pre-existing gout in
Rose’s left knee. The lab repaifter the injury on NovembédiO, 2008, noted uric acid, a sign of
gout, and Dr. McDonnell talked with Rose aftes December 2005 left knee surgery about gout
and the importance abntrolling it. I1d, Ex. 7. In addition, as oped by defendants’ expert
witness, Dr. Burns, “on a more likely than nosisawhatever episode did occur probably caused
a flare-up of what was a gouty arthsitn his left knee. This is aburse verified by the fact that
the patient presented with cloudy fluid in the &weéhich not only had aslevated white count
but presented with gouty crystalsBurns Decl., Ex. 1, p. 2.

However, Rose has submitted evidence to the contrary from two treating physicians and
an expert witness. Dr. Black, who treated Rosectly after the accident, testified that he would
not conclude the symptoms were relateddat. Black Depo., pp. 32-33. Dr. Nonweiler, who
performed the 2009 post-injury surgery, testifieat tihhe condition of goytarthritis would not
cause an acute meniscal tear. Nonweiler Dgpo.29-30. He also opined that though Rose was
given gout medication at the time o&thjury, it was simply prophylactidd, p. 35. Rose’s
expert witness, Dr. Waldram, opined that Rtearly . . . had aacute injury” that was
unrelated to any pre-existing condition i keft knee. Schwartz Decl., Ex. 12, p. 4.

Dr. Waldram also noted that Rose “has beendrtetor the gout and the gout itself is not related
to the injury, nor was there asubstantial aggravation of tigeut by the injury described.Id.

The differing expert opinions clearly creatéact issue concemg causation. Thus, a

genuine issue of materidct exists as to whether Rosetsdisclosed prior injuries have any
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causal connection to the injury at issue here.

D. Conclusion

Due to genuine issues of material fact easto all three elemes) defendants are not
entitled to summary judgment on tiraudulent concealment defense.

1. Punitive Damages

Defendants also seek summary judgmentregdtose’s claims for punitive damages.

The seaman must be entitled to maintenamcecure before he can obtain an award of
compensatory or punitive damagedorales v. Garijak, Ing 829 F2d 1355, 1358 (%Cir 1987),
abrogated on other grounds KBuevara v. Maritime Overseas Corp9 F3d 1496 (8 Cir
1996). The Fifth Circuit has described the faling “escalating scale” afecoverable damages
when a shipowner denies maintenance and cure payments:

[A] shipowner who is in fact liabléor maintenance and cure, but who has

been reasonable in denying liatlyil may be held liable only for the

amount of maintenance and curethié shipowner has refused to pay

without a reasonable defense,dezomes liable in addition for

compensatory damages. If the owner not only lacks a reasonable defense

but has exhibited callousness and indifference to the seaman'’s plight, he
becomes liable for punitive damagesiattorney’s fees as well.

“[L]axness in investigating a claim that would have been found to be meritorious will
subject a shipowner to liability for attorney’s fees and punitive dama@eése v. AWI, Ingc.
823 F2d 100, 104 {5Cir 1987), citingTullos v. Resource Drilling, Inc750 F2d 380, 388 {5
Cir 1985). It is the medical, not the judicial, determination ofa@ency that terminates the
right to maintenance and curkdl (citations and quotations datted). “This is a medical
guestion, not a legal one; anetefore reliance on the adviokcounsel, as opposed to the

advice of a physician, is insufficieto constitute a reasable investigation of a seaman’s right
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to maintenance and cure in the situation whetmsel is not advised as to the seaman’s medical
condition.” Id at 104-05.

Refusal to pay maintenance and cure cabeatillful and wanton if it is based on a
reasonable defense such as the seancansealment of his medical conditioBrown, 410 F3d
at 178 (finding clear error whejery could not rationlly have determined the defendant was
unreasonable in relying on its @rdulent concealment defensalso seeslynn v. Roy Al Boat
Mgmt. Corp, 57 F3d 1495, 1502, n11"{@ir 1995) (“[p]unitive damages are awardable, in
some circumstances, to a seaman where payment for maintenance and cure is wrongfully
denied”) (citations omitted). Denial of mainnce and cure based on a colorable legal theory
does not reflect a wanton and willful disregard of the seaman’s ribleisware River & Bay
Auth. v. Kopacz584 F3d 622, 635 (B3Cir 2009);Crow v. Cooper Marine & Timberlands Coyp.
657 F Supp2d 1248, 1262 (SD Al 2009) (denying cl@imattorney fees and punitive damages
in light of colorable defense that seamanghtito maintenance and cure terminated upon re-
employment in accustomed trade).

A. Reasonableness of Fraudulent Concealment Defense (Count I11)

To reasonably rely on a fraudulent concealment defense requires the employer to submit
sufficient evidence that, if believed tye trier of fact, would sustathe defense at trial. Even if
a fact is disputed, it is not unressble to rely it. However, thassertion of the defense must be
reasonable in light of what the emplokaew when first asserting the defen&ee Williams v.
Wilmington Trust C9.345 F3d 128, 132 {2Cir 2003). To considehe reasonableness of the
defense at any later time, such as after expeetsonsulted in prepdian for trial, would open

the door for an employer to assert the frauduwentealment defense in the hope that it would
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later appear to be reasonable stidhe issue be investigated foet. This is contrary to the
purpose of this defense.

As discussed above, defendants haNmrstted evidence, although disputed, that
supports each of the three elements of the framiloncealment defense. With respect to the
third element of causation, a fact issue is e@dly the differing expedpinions. However,
those opinions were issued well after defendants made the initial decision to deny maintenance
and cure benefits to Rose based on his allégedulent concealment. Since the availability of
punitive damages rests on information known at the time the defense is first asserted, those
expert opinions are irrelevant and cannot beidensd. Nonetheless,ghliecord reveals that
before invoking the fraudulent concealmenfiedse, defendants had compiled Rose’s medical
records and learned of his undisgd prior left knee injuriesnd surgeries, gout, and presence
of uric acid in the knee joint #éte time of the injury. Gremmert Depo., pp. 19-20. Thus, they
did not act in bad faith, arbérily, callously, or unreasonably wh they ceased to pay Rose
maintenance and cure. Because defendantsnally asserted the fraudulent concealment
defense, even if they ultimately fail to sustaiatttiefense at trial, labther actions allegedly
taken by them in bad ita are irrelevant.

Thus, defendants’ motion for summary judgtsrgranted as to Rose’s claims for
punitive damages in Count Ill (maintenance ancke). Moreover, based on the reasonable
assertion of the fraudulent concealment defeR®se also cannot recover compensatory
damages or attorney fees on Count Ill.

B. Unearned Wages (Count V)

Defendants also seek summary judgmentresgggunitive damages alleged in Count IV

for unearned wages. If defendants paid Rossarned wages as part of the maintenance and
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cure benefits paid for the first 30 days after his injury, then they are not liable for punitive
damages when they ceased payment based ati@ssé the fraudulent concealment defense.
However, it appears from the record that deéemisl did not pay Rose any unearned wages on the
theory that his employmenhded by the time of his injur Loshbaugh Decl., Ex. C, p. 1.

Based on that assumption, defendants’ motiomagjéie punitive damages alleged in Count IV
hinges on how to calculate the matiof Rose’s employment.

“Unearned wages are only available for the ‘period of employmebay v. American
Seafoods Co., LLG57 F3d 1056, 1058 (Cir 2009), citingBerg v. Fourth Shipmor Asso82
F3d 307, 309 (8 Cir 1996) (citations and quotations itted). According to both the June and
October Agreements, Rose’s “term of serviags on a “voyage by voyage basis.” Schwartz
Decl., Exs. 4 &5, p. 1, 1 1. Defendants conterad Rose’s employmemnded with his last
voyage prior to his injury whichccurred in port. Rose disagreesntending that his period of
employment extended to the emicthe “dragging” season which he anticipated would run until
approximately April 2009. Rose Decl., Ex. A, 1 17.

TheF/V Miss Pacificgenerally made short trips 06 more than six days, delivering
catch to Pacific Coast 8®od in Warrenton, Oregond, 1 26. The ship and crew would return
to fishing the same day as the delivery, but sonestimould stay overnight due to late delivery
or bad weatherld. When staying overnight on land, crewmaers were allowed to spend the
evening at their homes and commute to the Véissanext morning, on the condition that they
were on-call and availabt short notice if neededd, pp. 26-27 When not at sea,
crewmembers performed some work on the bodiewtaiting for the weather to break. Rose

2011 Depo., p. 21. Tasks may include unloaditegning the hold, getting the deck ready,
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making repairs, and getting ready to go out to $eapp. 21-22. Crewmembers were not paid
based on time, but were paidsked on their fishing sharefd, p. 19.

After signing the June Agreement, Rose made many trips dfi\thigliss Pacific
through September. Rose Decl., Ex. A, JARer signing the October Agreement, he made
approximately three more tripsd, 1 18. On November 4, 2008, stayed the night at his home
and was available on call should he be needigdf 3. On November 5, 2008, he drove his son
to school and then to Warrenton, Oregon, to work on the boatvand,working on board,
injured his left kneeld. Rose argues he is entitledo@yment of unearned wages through the
end of the “dragging” season because he suffaneacute injury requiring recovery which
extended well beyond April 2009.

At issue here is not just tlause of Rose’s injury, butsal the terms of the June and
October Agreements. Defendants argue thafatiguage of the two agreements is unambiguous
and that the phrase “voyage by voyage basis” maansgle fishing trip.Thus, they disclaim
any obligation to pay unearned ges after the end of the fislgj trip immediately prior to
Rose’s injury.

In support, defendants ci2ay, where the plaintiff sought to admit extrinsic evidence
that the period of employment was longer thasingle voyage as agreed in the employment
contract. The written contradefined “trip” as “one fishing voyage, from the time the seaman
reports to the vessel to the time the catamisaded.” Based on that unambiguous language and
an integration clause, the court held that thengifaicould not overcome the parole evidence rule
and rejected the extrinsic evidendd, 557 F3d at 1058.

Day s distinguishable from Rose’s employment agreement®ainthe employment

agreemenspecifically defined “trip,” unlike the Jurend October Agreements in this case which
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do not define “voyage.” As Roswmtes, if “voyage by voyage” means only one trip to sea, then
during the season he would “havad a whole stack of these [agments] from trip to trip,”
which he did not. Rose 2011 Depo., p. 19. Unlike “tripDay, the phrase “voyage by voyage”
is ambiguous, allowing the court tiorn to extrinsic evidence.
Extrinsic evidence includes the parties’ intent. Rose believed that his employment was
seasonal:
Defendants claim that [term of sezgiparagraph] means | was only hired
for one trip. However, the “voge by voyage” term . . . was never
explained to me as limiting my creservice to one trip, and | understood
| was hired through the end of dging season under the 10/16/08 Crew
Agreement, which would have lasted until April 2009.

Rose Decl., Ex. A, 1 17.

This interpretation is consistent with thenduct of the parties. Beeen trips, the crew
members cleaned and readied the boat for retisaaand, if they lethe boat, they remained
on-call. Id, Ex. 1, 1 26.

When asked his understanding of the temmyage,” Rose admitted that the term was
different from “season” and saildat “it would be easier if it said from season to season, but a
voyage would just mean a trip, I'm assagp” Rose 2011 Depo., p. 20. Defendants contend
that this admission is consistent with theimomterpretation. However, given Rose’s other

testimony as to his understanding that he wesdhithrough April 2009, at Bethis “admission”

merely underscores the amhigwof the language.
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Thus, a genuine issue of fact exists ashether defendants were obligated to pay Rose
any unearned wages after higiny. Accordingly, defendantsre not entitled to summary
judgment on punitive damages alleged in Cdurtased on Rose’s period of employmant.

[11. Claims Against Pacific Fishing

Pacific Fishing seeks dismissal of all claialeged against it on the basis that it is
neither the shipowner nor the emploged, thus, is not proper party.

A seaman may bring “actions against thg siwner for unseaworthiness and general
negligence. The duty to provide a seaworthy sxiignds not only to ¢howner’s employees but
to all ‘who perform the ship’s service .with his consent or by his arrangementMahramas
v. American Export Isbrandtsen Linds5 F2d 165, 169 ??Cir 1973), citingSeas Shipping Co.
v. Sieracki 328 U.S. 85, 95 (1946). “Thmvner of the ship owes duty of reasonable care ‘to
all who are on board for purposed momical to [the shipownes] legitimate interests.”d,
citing Kermarec v. Compagnie Generale Transatlantj@®8 US 625, 632 (1959A plaintiff's
unseaworthiness claim lies only against the vessel ov@enqueria v. Cerqueriad28 F2d 863,
865 (T' Cir 1987), citingStephenson v. Star-Kist Caritg98 F2d 676, 679 {1Cir 1979):Baker
v. Raymond Int1656 F2d 173, 181 {5Cir 1981),cert denied 456 US 983 (1982).

A seaman may also bring actions against his employer under general maritime law for
maintenance and cure and under the Jones Act. “An action for maintenance and cure can . . . be
maintained only against the employer becauseigihe arises out of and is implied in the
contract of employment.Mahramas 475 F2d at 170, citingguilar v. Standard Oil Co. of New

Jersey 318 US 724, 730 (1943ee alsaCerquerig 828 F2d at 867, citingink v. Shepard S.S.

® However, as discussed above, if defendants paid unearned wages as part of the maintenance ane fitge for th
30 days after Rose’s injury and then ceased payment based on his alleged fraudulent concealRest, tagmot
recover any punitive damages on Count IV.
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Co, 337 US 810, 815 (1949) (the right to mainteseaand cure is incident to the employer-
employee relationship and stems from the contract of employn@gimnopolitan Shipping Co.
v. McAllister, 337 US 783, 787 n6, 791 (1949). Under the &, “[a] seaman injured in the
course of employment . . . mayeet to bring a civil action at lawyith the right of trial by jury,
against the employer.” 46 USC 8§ 30104. “Dbees Act applies only between employees and
their employers.”"Mahramas 475 F2d at 170.

Both the June and October Agreements state that the pariesdontract are Miss
Pacific as “the owner of the Vessel” and Rasdhe “Crewmember.” Schwartz Decl., Ex. 4 &
5, p.1. However, Rose argues that there isnaige issue of fact whether Pacific Fishing is
either the shipowner or the employer.

With respect to whether Pacific Fishinghe shipowner, no factual dispute existéiss
Pacific purchased the/V Miss Pacificn December 2007 and is registered as its sole owner with the
U.S. Coast GuardLoshbaugh Decl., 1 5. Suppl. Oberg Decl., EXRbse points to several facts,
such as Miss Pacific’s limited assets andtexgsdebt, which he contels blur the corporate
lines between Miss Pacific and other entities avoecontrolled by Pacific Fishing. However,
these facts are more relevant to imposinglitstion Pacific Fishing based on a theory of
piercing Miss Pacific’s corporateeil. That theory is not currently pled by Rose and may be
better addressed if Rose obtaamsl is unable to collect a juahgnt against Miss Pacific.

With respect to whether Pacific Fishing is Rose’s employer, a factual dispute does exist.
Pacific Fishing has submitted evidence from Miss fiRé&gicontroller, Cynthia Loshbaugh, that it did
not employ Rose. Loshbaugh Decl., 11 1, 13. Aliead the crew, including Rose, and Miss Pacific
paid their wagesld, 11 6, 9-10. Miss Pacific also administered Rose’s injury claim (through the
adjuster) and made all payments relating to his maintenance and cure within its insurance deductible.

Id, 17 11-12.
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However, Rose has submitted other evidence which casts doubt on Pacific Fishing’s role.
First, both the June and October Agreemangstitled “Pacific Fising LLC Crewmember
Agreement.” Pacific Fishing has provided mplanation as to why its name is on those
agreements. Rose argues that this is suffieeidience to reasonably infer that Pacific Fishing
is his employer, citin@reps v. Truco Marine, LLNo. C-11-01751-DMR, 2011 WL 5577083,
at *3 (ND Cal Nov. 8, 2011), arBlender Welding & Meh. Co., Inc. v. M/V Sovereign Opal,

415 F Supp 772, 779 (SD Ala 1976).

However,Crepsis easily distinguishable. €ps sued his employer Truco (formerly
Patriot Holdings) for an injury on board a vesdating the course dfis employment. Truco
removed the case to federal court on the basis that Patriot Contract Services LLC (“PCS”) was
Creps’ employer and moved for summary judgnmnthe basis that it was the wrong defendant,
pointing to various employment forms which exjljcidentified “Patriot Contract Services” or
“PCS vessels,” including a crew data form, eoyphent-related credit repoauthorization form,
drug alcohol certification and consent formgdanedical disclosure information fornd.

However, other forms listed the employer vaguedy'Patriot,” Creps received earning

statements from American Shipment Management and checks from Patriot Group, and multiple
affiliated companies had “Patriot” in their namd. The record also showed that PCS and

Truco were intertwined. Theoart concluded that “[tlhes@éts and ambiguities create enough
doubt that [it] cannot definitivelfiold that there is no possibilitiiat Truco employed” Creps.

Id. Moreover, the court did néihd that Truco was an employeronly that it did not sustain

removal jurisdiction. In contrast here, thaly forms at issue are the June and October

Agreements.
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Bender Weldinglso is easily distinguishable. itivolved several documents, including
employment contracts, which indicated that teoporations were iretct one corporation, the
named defendant.

Although these two cases support the conclusiahRacific Fishing’s name at the top of
those agreements may be somewhat suggestme employment relationship, more evidence is
required to create a genuiissue of material fact.

Second, Rose argues that Pacific Fishingaimed as the insured “member” under an
insurance policy that coveE8V Miss Pacific Schwartz Decl., Ex. 17, p. 2. In addition, both
Pacific Fishing and Miss Pacific are listed on the policy as assured. Id, p. 3. Whether an entity
carries and pays for liability insuranceais indication thait is an employer.See Cape Shore
Fish Co., Inc. v. United State330 F2d 961, 969 (Ct Cl 1964l owever, it is not the only
factor.

“The touchstone for determining the pease or absence of an employer-employee
relationship is . . . whether the person perfagrthe services for another is subject to the
other’s control or ght to control.” Id at 964. “In determining a seaman’s employer, a court
must look to ‘the plain and rational meaningeafployment and employer, which means that the
right to control is one of the moshportant factors to considerMahramas 475 F2d at 171,
citing Cosmopolitan Shipping Ca337 US at 791.

With respect to the right to contrahe undisputed facts reveal thia¢ general manager of
Pacific Fishing, Jerry F. Hampel, acquires the elsssires the skippers, and directs the vessels’
operations, including the port of operation, and where to deliver the catch. Hampel Depo., pp. 9-10,
16. He manages a fleet of eight or nine vessels, includirg/thkliss Pacific. Idat 14-15. All
vessels in the fleet sell their catch to Pacific Seafddét 15-16. Hampel hired Allen and then later
fired him for not conforming with directiondd at 10-11, 20-21. Although Loshbaugh is Miss
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Pacific’s controller, she also works for a number of related companies, is paid by Bandon Pacific,
Inc., a fish processing plant, and works out of one office with a sign that says Pacific Seafood.
Loshbaugh Depo., pp. 6-10, 35. In dideh, Pacific Fishing is the sole member of Miss Pacifd.

p. 10. The record is silent as to other facts that would be helpful on this issue, such as who paid for
the liability insurance, who received, calculated and distributed the proceeds from each catch, and
who maintained the employment records. Nonetheless, Hampel’s control of Allen and the operations
of theF/V MissPacific, combined with Pacific Fishing’s name on the June and October Agreements
and insurance policies and the close relationséipreen Pacific Fishing and Miss Pacific, is

sufficient tocreate a fact issue as toether Pacific Fishing has suffesit control over Rose to be
considered his employer.

Pacific Fishing also argues that Rose lsame only one employer; otherwise, he would
obtain a double recovery from two different eoydrs. However, two or more employers may
jointly employ someone and each be held indivilguasponsible. For example, an entity may
be a joint employer under the FLSA, 29 U$R03(d), based on four factors known as the
“economic realities” test: nametwhether the alleged employér) had the power to hire and
fire the employees, (2) supervised and cdig@doemployee work schedules or conditions of
employment, (3) determined the rate and methfquayment, and (4) maintained employment
records.” Bonnette v. Cal. Health & Welfare Agen@@4 F2d 1465, 1470 {aCir 1983).

Thus, based on the current pleadings, PaEigbing is entitled to summary judgment as
to all claims alleged against it ashipowner, but is deniedremary judgment as to all claims
alleged against it as an employer.

I

I

I
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ORDER
Defendant’s Motion for Partial Summanydyment (docket # 94) is GRANTED as to
compensatory damages, punitive damages and attt@egyn Count Ill (raintenance and cure),
as to punitive damages in Count IV (unearned waged)as to all claims alleged against Pacific
Fishing as a shipownemad is otherwise DENIED.
DATED this 10th day of January, 2012.

/s Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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