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SIMON, District Judge.
[. INTRODUCTION

Matthew S. Miller (“Mr. Mller”) brings this action unde42 U.S.C. § 405(g), seeking
review of a final decision of the Commigser of the Social Security Administration
(“Commissioner”) denying his application fdisability insurance benefits (DIB) and
supplemental security income (SSI) benefitéis court has jurisdiction under 42 U.S.C.

8§ 405(g).

Mr. Miller contends that the Commissionél) improperly rejected the expert medical
opinions of Dr. Minter; (2) improperly disreghad Mr. Miller’s testimony; (3) improperly
disregarded lay witness testimony; and (4) pasethvalid vocational hypothetical to the
vocational expert. The court acter. Miller’s first and lasarguments and rejects his second
and third arguments. The court therefore ree®the Commissioner’s decision and remands the
case to the Commissioner. On remand, the Cissioner should: (1) provide specific and
legitimate reasons for creditingetlopinion of one treating souroger another; and (2) include
in his vocational hypothetical(s) all relevant limitations supportedubgtantial evidence.

[I. BACKGROUND
A. Procedural History

Mr. Miller has worked as a security officerplastic injection molding machine operator,
and a laborer at various mdaaturing companies. Tr. 10W¥ir. Miller was born in 1966 and
applied for DIB and SSI on August 2, 2004. Tr. 13,48B1. He alleged that he had been disabled
beginning November 30, 2002, due to back @aid mental health problems. Tr. 78-79, 84.
After his claims were denidditially and upon recorideration, Mr. Miller requested a hearing

before an Administrative Law Judge (“ALJ”)..Tx3. ALJ Thomas P. Tielens held a hearing on
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May 14, 2007, and denied Mr. Miller’s claima June 7, 2007. Tr. 13, 21. The Appeals Council
denied Mr. Miller's request for weew, after which he filed a timelgppeal in the U. S. District
Court for the District of OregomMiller v. Astrue No. 6:08-CV-518-HO (D. Or. Apr. 4, 2009);
Tr. 5, 484-85. On April 4, 2009, pursuant to stgiidn by the parties, U.S. District Judge
Michael R. Hogan reversed and remandecttdse to the agency for further proceedings.
Tr. 484-87. On April 20, 2009, the Appeals Couneitated the Commissier’s final decision
and remanded the case to ALJ Richar&ay. Tr. 488. ALJ Say conducted a new hearing on
March 8, 2010, and issued a decision denWyiingMiller’s claims on May 6, 2010. Tr. 474, 483.
Because the Appeals Council did not assumsdigiion after ALJ Say’s decision, that decision
became the final decision of the t@missioner. 20 C.F.R. § 404.984(agePetty v. Astryée50
F.Supp.2d 1089, 1096 (D. Ariz. 2008) (“Becausethe Appeals Council has not assumed
jurisdiction on its own motion, th&LJ's decision denying [the claimant’s] request for benefits
constitutes a final decision for purposes of Seclio5(qg) jurisdiction.”)Mr. Miller then filed a
complaint in this court.
B. Medical Evidence of Impairment

To establish that a claimant is disabdedl eligible for benefits, the claimant “must
produce complete and detailed objective medigabdnts of [his] condition from licensed medical
professionals.Johnson v. ShalaJ&0 F.3d 1428, 1432 (9th Cir. 1995); 20 C.F.R. § 404.1513(a).
Mr. Miller has sought treatment from numerqalg/sicians for his chief complaints, which are
back pain and depression.

Mr. Miller underwent gartial hemilaminectonmyand diskectonfyfrom the right L5-S1

space on June 29, 1999. Tr. 400. Mr. Miller continudokttreated periodically for back pain by

1 A hemilaminectomy is the “surgical removal of the lamina of the vertebral arch on one siger” I
CycLoPEDICMEDICAL DICTIONARY 1039-40(Donald Venes et al. eds. 2009).

OPINION AND ORDER - Page 3



numerous doctors from June 1999 throagleast 2009. Tr. 375-403, 530-599. On June 16,
2000, Dr. Jeffery Pierson, M.D., who treated Miller from January 2000 through June 2000,
opined that Mr. Miller was medally stationary and should Ipermanently restricted to
repetitive lifting of 35 pounds and occasiblifiing of 45 pounds. Tr. 379-86. An MRI of

Mr. Miller’'s lumbar spine taken February 26, 200y Dr. J. McAndrew Jones, M.D., showed
degenerative disc disease involving the threeeldumbar spaces, as well as midline disc
deformities at L3-4 and L4-5 suggesting disotprsion at the L4-5 space on the right. Tr. 240.
A CT scan of Mr. Miller’s lumbar spine taken June 26, 2001, by Dr. Jones showed a mild
reduction in canal circumference and mild aanddulging at L3-4; broad-based annular bulging
and slight stenosis at L4-5; and “[plesurgical changes” at L5-S1. Tr. 239.

On October 23, 2003, Dr. Craig Thompson, Mho treated Mr. Miller during October
and November 2003, treated Mr. Miller for lowexck pain after he lifted three 50-pound bags
of sugar at work. Tr. 162-67. On NovembeR603, Dr. Thompson noted, “He does try to keep
his lifting to about 35 pounds and below becaudethronic back problems, but he does not
have any documentation that he reetmistay that way. . . .”. Tr. 164.

An x-ray of Mr. Miller's lumbar spine taken March 7, 2004, by Dr. Gerald S. Green,
M.D., showed mild disc space narrowing at&5b and normal disc spaces elsewhere. Tr. 255.
On June 8, 2004, Dr. Mikeanne Minter, M.D., wtheated Mr. Miller's back pain from March
2004 to August 2004, treated Mr. Miller for lumisairain after he hurt kiback changing oil.

Tr. 175-91, 241-49. Dr. Minter advideMr. Miller to avoid liftingor prolonged standing or
walking for 10 days. Tr. 191-92. An MRI of M¥liller's lumbar spine taken June 19, 2004, by

Dr. Jones and compared with the 2001 MRI skdvievidence of progression of degenerative

2 A diskectomy is the “[s]urgical removal of a herniated intervertebral disisEf s CYCLOPEDIC MEDICAL
DicTIONARY 671(Donald Venes et al. eds. 2009).
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disease, with further loss of disc space heagiévels 3-4, and 4-and annular bulging has
increased at the lumbosacral level. There is,@van no significant canal stenosis, and there is
no disc protrusion identified.” Tr. 229. Oonk 28, 2004, Mr. Miller again saw Dr. Minter
regarding his back pain, which he said waBatng down his right lg. Tr. 187. Mr. Miller had
an antalgic gait and “some tenderness with] [sti@ight leg test othe right.” Tr. 187.

On July 28, 2004, Dr. Minter completed tBeegon Department of Human Services’
Functional Limits Assessment form for Mr. Millélr. 171-72. In the form, she stated that
Mr. Miller suffered from “low back and leg painitv osteoarthritis of lumbar spine and a history
of laminectomy in 1999.” Tr. 171. She opinedttMr. Miller “should not do work requiring
bending, climbing, or lifting more than 10 pounds at a time, and should not do any repetitive
lifting, even if less than 10 pounddr. 172. Dr. Minter also opied that Mr. Miller should not
sit in a chair for more than two hours with@10-15 minute break giand and stretch. Tr.
171-72. Aside from these limitations, Dr. Minter o@d that Mr. Miller coud participate in job
search and job readiness programsufoto 30 hours per week. Tr. 171-72.

Mr. Miller’s back pain has been treated wétlvariety of medicatins, including Flexeril,
naproxen, ibuprofen, trazodone, Toradol irifts, Vicodin, Methadone, OxyContin, and
morphine. Tr. 185, 206, 214, 220, 285. Multiple docteported drug-seeking behavior from
Mr. Miller during 2001 and 2006. Tr. 220-21, 228, 360. Miller's back pain was treated with
varying levels of success with Methaddrem 2006-2008. Tr. 354-67, 565. During several 2008
office visits, family nurse practitioner Jé&ss Jimenez noted that Methadone stabilized
Mr. Miller’s back pain. Tr. 554, 557.

Mr. Miller was also treated for depressiperiodically from 200hrough at least 2007.

Tr. 215-16, 307. On January 17, 2005, Dr. Gagks, Ph.D., a psychologist, evaluated
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Mr. Miller at the request of Aduand Family Services officials. Tr. 277. Dr. Sacks observed that
Mr. Miller’s “affect was exaggated and he was easily overcome with emotions. . . . He
described concentration and memory difficitie excess of observed impairment.” Tr. 278.
Mr. Miller's score on the Bck Depression Inventotyreveals a mild level of depression
evidenced by feelings of sadness, pessimism, loss of pleasure, ldetf-dgitation, loss of
energy and concentration difficult Tr. 282. Mr. Miller's depressin was treated with Paxil and
Cymbalta. Tr. 253, 585.
C. Other Evidence of Impairment

Mr. Miller may also “use evidence from otheources to show the severity of [his]
impairment(s) and how it affects [his] ability wwork.” 20 C.F.R. § 404.1513(d). Mr. Miller and
his wife, Ruth Miller, each offered writbeand oral testimony garding Mr. Miller’s
impairments. The most recent testimony isdhad testimony at the 2010 hearing before ALJ
Say.See Osenbrock v. Apf@40 F.3d 1157, 1165 (9th Cir. 2001) (holding that more recent
medical reports are more probative). Mr. MillesttBed at the 2010 hearinbat his most serious
impairments were nausea, back pain, and memory problems. Tr. 619. He stated that he was able
to read and understand newspagiticles, help his wife witlgrocery shopping, count change at
the store, and drive a car. Tr. 619-Bi& stated that he was unabdevash his lower half without
assistance. Tr. 621. He testified that he coitltbs 15 minutes before needing to stand up and
move around. Tr. 626. He testified thet could stand for five miness. Tr. 626. He stated that he
could walk for half a mile, but then revised b&imate to two blocks. Tr. 626. He testified that

his 1999 back operation relieved the pain in his lend temporarily relieved his back pain.

% The Beck Depression Inventory is a “scale of 21 itdesgned to provide a quantitative assessment of depressive
disorders. The subject is asked tter@aach statement on a scale from zetbree to indicate the severity of
depression.” @MPBELL’ SPSYCHIATRIC DICTIONARY 120 (Robert Jean Campbell, M.D., ed. 2009).
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Tr. 627. He stated that he quit his crime-scagmurity guard job in 2003 because he was having
panic attacks due to the “smell of death.” Tr. 523.

At the 2010 hearing, Ruth Miller testifiedathher husband could walk a mile, but then
said she was not sure how far a mile wassand that he could oplwalk a block or two.

Tr. 35-36. She testified that he tries to helpwgh housework like laundry, but that she carries
the grocery bags when they go shopping. Tr. 636.a80 testified that his back pain makes it
difficult for him to sleep. Tr. 636-37.

[ll. DISABILITY DETERMINATION AND STANDARDS
A. Legal Standards

A claimant is disabled if her she is unable to “engageany substantial gainful activity
by reason of any medically determinable physicahental impairment which . . . has lasted
or can be expected to last for a continuousopeof not less than 12 months[.]” 42 U.S.C.

8 423(d)(1)(A).

“Social Security Regulations set out aefistep sequential process for determining
whether an applicant is disabled withire meaning of the Social Security AdKéyser v.
Comm’r, 648 F.3d 721, 724 (9th Cir. 2011) (citing 20 C.F.R. § 404.1520)K&ksercourt
described the five steps in the process as follows:

(1) Is the claimant presently working in a substantially gainful activity? (2) Is the

claimant’s impairment severe? (3) Doesithpairment meet or equal one of a list

of specific impairments described in thgyuations? (4) Is the claimant able to

perform any work that he or she has donthe past? and (5) Are there significant

numbers of jobs in the national ecomp that the claimant can perfornh®. at
724-25(citing Tackett v. Apfell80 F.3d 1094, 1098-99 (9th Cir. 1999)).

The claimant bears the burden of proof for the foat steps in the proced$the claimant fails
to meet the burden at any of those foepst then the claimant is not disablBdstamantey.

Massanarj 262 F.3d at 949, 953-54 (9th Cir. 200d9e Bowen v. Yucked82 U.S. 137, 140-41
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(1987); 20 C.F.R. 88 404.1520(g) (setting forth gahstandards for evaluating disability),
404.1566 (describing “work which exists in the national economy”).

The ALJ bears the burden ofoof at step five of the press, where the ALJ must show
the claimant can perform other work that exists in significant numbers in the national economy,
“taking into consideration theailmant’s residual functional cagity, age, education, and work
experience.Tackett v. Apfell80 F.3d 1094, 1100 (9th Cir. 1999). If the ALJ fails to meet this
burden, then the claimant is disabled, but ifAhd proves the claimant is able to perform other
work that exists in the national econgnthen the claimant is not disablé&lustamante262 F.3d
at 954 (citing 20 C.F.R. §8 404.1520(f), 416.920(Fg¢cketf 180 F.3d at 1098-99.

B. The ALJ’s Decision

ALJ Say applied the five-step sequential dibbietermination process set forth in 20
C.F.R. 88 404.1520, 416.920. At step one, the Aluhd that Mr. Miller was not engaged in
substantial gainful activity. Tr. 476.

At step two, the ALJ found that Mr. Milldrad been treated or evaluated for the
following symptoms and complaints: post lumbamilaectomy with disc dgeneration; shoulder,
wrist, and knee pain; hernia;gieointestinal symptoms; amtpression. Tr. 476-77. The ALJ
found that only the post lumbar laminectomyhndisc degeneration qualified as a “severe”
impairment under 20 C.F.R. 88 404.1520(c), 416.020(. 476-77. The ALJ found that x-rays
of Mr. Miller’s knees and right wrist “did not siplay any acute injury,” and that his treatment
providers reported that his wriand shoulder pain have beeesolved.” Tr. 477. The ALJ noted
that Mr. Miller’s hernia, which he has haasgé 2006, “pop[s] out” when he uses the bathroom,
but that there were no additional symptoms.41i7. The ALJ found that with medication and

proper diet, Mr. Miller'sgastrointestinal symptoms weresoéved. Tr. 477. The ALJ also found
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that Mr. Miller's depression “does not cause mity@n minimal limitations in the claimant’s
ability to perform basic mental work adties and is therefore nonsevere.” Tr. 477.

At step three, the ALJ concluded that.N#iller did not have an impairment or
combination of impairments that met or medicalqualed one of the listed impairments in 20
C.F.R. Pt. 404, Sub-pt. P, Appx. 1. Tr. 478.

The fourth and fifth steps require the ALJdetermine how the claimant’s impairments
affect his ability to pedrm work. To make this determinatiadhe ALJ formulates the claimant’s
residual functional capacity (“RFC”). An RFC “is theost [the claimant] can still do despite [his
or her] limitations.” 20 C.F.R. § 404.1545(a)(An RFC “is used at step 4 of the sequential
evaluation process to determine whether an iddadiis able to do pastlevant work, and at
step 5 to determine whether an individual is abldo other work, considering his or her age,
education, and work experience.”cg Security Ruling (“SSR”) 96-8p.

In formulating a claimant’s RFC, the Alndust follow a two-step process. SSR 96-4p.
First, he must determine whether there isiaderlying medically determinable physical or
mental impairment that could reasonably be expected to produce the claimant’s syrgbtoms.
If the ALJ finds that the first step is satisfidw must then determine the extent to which the
claimant’s symptoms limit his functionintgd. The ALJ found that Mr. Miller's medically
determinable impairments could reasonably lgeeted to cause the symptoms to which he
testified (back pain, nausea, insomnia, difficdoncentrating, memotyss, fatigue, depression,
constipation, weight loss), but that Mr. Millessatements regarding the intensity, persistence,
and limiting effects of these symptoms were not credible to the extent they were inconsistent

with the RFC that the ALJ formulated. Tr. 479-80.

* The Commissioner publishes rulings to clarify the Social Security Administration’s regulatibpsliay.See
Bunnell v. Sullivan947 F.2d 341, 346 n.3 (9th Cir. 199&h (bang. Although they do not carry the force of law,
SSRs are binding on ALJBray v. Comm’r554 F.3d 1219, 1224 (9th Cir. 2009).
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The ALJ concluded that Mr. Mer retained an RFC for “modified light work” as defined
in 20 C.F.R. 8 404.1567(b). Tr. 479. “Light work”defined as work that “involves lifting no
more than 20 pounds at a time with frequétihg or carrying of objects weighing up to 10
pounds.” 20 C.F.R. 8 404.1567(b). Jobs involMight work may require “a good deal of
walking or standing” or “sitting most of the tevwith some pushing and pulling of arm or leg
controls.”ld. The ALJ also added the following modifitions, specific to Mr. Miller, to the
description of “light work™:*He should never climb laddengpes or scaffolds. He can
occasionally climb ramps and stairs. He can siocelly stoop, kneel, crouch and crawl. He can
occasionally perform overhead work with his left upper extremity. He is able to understand,
remember and carry out short simple instutdi He can also perform some lower end semi-
skilled tasks with complexstructions.” Tr. 479.

After the ALJ has formulated the claimant's&Mhe must consider whether the claimant
can, in light of that RFC, perform pastather work. To do so, the ALJ may rely on the
testimony of a vocational expert (“VE?0 C.F.R. 88 404.1560(b)(2), 404.1566(e). Typically,
the ALJ asks the VE whether, given certaypothetical assumptions about the claimant’s
capabilities, “the claimant cani@erm certain types of jobs, arkde extent to which such jobs
exist in the national economyBurkhart v. Bowen856 F.2d 1335, 1340 n.3 (9th Cir. 1988). In
response, the “VE must identify a specjbib or jobs in thanational economy having
requirements that the claimanphysical and mental abiliseand vocational qualifications
would satisfy.”"Osenbrock240 F.3dat 1162-63.

The ALJ called a VE to testify during the hearing. The VE testifiat Mr. Miller's past
relevant work as a security guard, a hand paskamd an injection maildg machine operator is

generally performed at a lighkertional level. Tr. 482. The Viestified thata person with

OPINION AND ORDER - Page 10



Mr. Miller's RFC could perform tase three jobs. Tr. 482. Conseqiyg at step four, the ALJ
found that Mr. Miller retained thcapacity to perform his pasork. Tr. 482. Accordingly, the
ALJ found that Mr. Miller wa not disabled. Tr. 482-83.

In his decision, the ALJ noted that Mr. Mille attorney proposed a more restrictive
RFC, limiting a person to “less than sedenexgrtional work that involves only simple tasks
and includes a reduction in prodiway of 20 percent compared the average worker due to
limited concentration, persistence or pace.” Tr. 482. The VEi&skttat with these additional
restrictions, Mr. Mille would not be able to perform his pastevant work, but that he would be
able to perform other unskilled sedentary work, such as small production assembly work and
sedentary packaging and sorting work. Tr. 482.

IV. STANDARD OF REVIEW

The court must affirm the Commissionedscision if it is based on the proper legal
standards and the findings atgported by substdial evidenceHammock v. Bowe879 F.2d
498, 501 (9th Cir. 1989). Substantial evidence isrgrthan a mere scintilla. It means such
relevant evidence as a reasonable mind nagbépt as adequate to support a conclusion.”
Richardson v. Peralegl02 U.S. 389, 401 (1971) (quoti@pnsolidated Edison Co. v. NLRB
305 U.S. 197, 229 (1938)). Where the evidence is susceptible to more than one rational
interpretation, the Commissiar® conclusion must be uphelfample v. Schweike$94 F.2d
639, 642 (9th Cir. 1982).

V. DISCUSSION

In his brief, Mr. Miller argues that the AL(L) improperly rejected the expert medical

opinions of Dr. Minter; (2) improperly disreghad Mr. Miller’s testimony; (3) improperly

disregarded lay witness testimony; and (4) pasethvalid vocational hypothetical to the
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vocational expert. The court acter. Miller’s first and lasarguments and rejects his second
and third arguments.
A. Dr. Minter’s Opinion

1. Legal Standards

The ALJ “is responsible for resolhgrconflicts in the medical recordCarmickle v.
Comm't 533 F.3d 1155, 1164 (9th Cir. 2008). As pdrthat responsibility, the ALJ must
determine the weight to give each sourcewflence. 20 C.F.R. § 404.1527(d), (f); 20 C.F.R.
8§ 416.927(d), (f). “Treating source means youngMaysician, psychologist, or other acceptable
medical source who provides you, or has proviglma with medical treatment or evaluation and
who has, or has had, an ongoing treatmelationship with you.” 20 C.F.R. 88 404.1502,
416.902. If the opinion of a treating source is cadicted by the opinions of other medical
sources, including other treating sources, the mBy only reject that opinion if he provides
“ ‘specific and legitimate reasons’ supportadsubstantial evidence in the recordester v.
Chater, 81 F.3d 821, 830 (9th Cir. 1995) (quotiMarray v. Heckley 722 F.2d 499, 502 (9th
Cir. 1983)). The ALJ “ ‘can meet this burdendstting out a detailed and thorough summary of
the facts and conflicting clinical evidenceatstg his interpretation thereof, and making
findings.” ” Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989) (quotidgtton v. Bowen
799 F.2d 1403, 1408 (9th Cir. 1986)).

2. Analysis

Mr. Miller asserts that the ALJ improperlysdounted the opinion &r. Minter, one of
Mr. Miller’s treating phicians. PI. Br. 12-13. On July 28, 2004, Dr. Minter completed a

Functional Limits Assessment form for Mr. MilleTr. 171-72. In the form, she stated that

Mr. Miller suffered from “low back and leg painitv osteoarthritis of lumbar spine and a history
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of laminectomy in 1999.” Tr. 171. She opinedttMr. Miller “should not do work requiring
bending, climbing, or lifting more than 10 pounds at a time, and should not do any repetitive
lifting, even if less than 10 pounddr. 172. Dr. Minter also opied that Mr. Miller should not

sit in a chair for more than two hours with@t0-15 minute break toastd and stretch. Tr. 171-
72. Aside from these limitations, Dr. Minter opththat Mr. Miller could participate in job
search and job readiness programs for ugdtbours per week. Tr. 171-72. The ALJ gave

Dr. Minter’s Functional Linits Assessment opinion “little weight.” Tr. 481.

Mr. Miller argues that the ALJ had toadtify clear and convincing reasons for
discounting Dr. Minter’s opinion. Tit elevated standard, howevapplies only when an ALJ is
rejecting the uncontradicted opinion of a treating physidiaster 81 F.3d at 830. Here,

Dr. Pierson’s opinion contradgDr. Minter’s opinion. When one treating source contradicts
another, the ALJ needed only provide spedifid legitimate reasons, supported by substantial
evidence, for crediting one over the ottgee id(explaining standasdifor weighing medical
source testimony).

The ALJ’s decision to reject Dr. Minter&pinion is not supported by specific and
legitimate reasons. The ALJ gave Dr. Mintdfignctional Limits Assessment opinion “little
weight” for three reasons. Tr. 481. First, Dr.ntéir did not provide an end date for the
restrictions she recommended for Mr. Miller. #81. This is not a leimate reason to give
“little weight” to Dr. Minter’s opinion; given the chronic natucé Mr. Miller’s back problems,
any restrictions a doctor wouldacommend would likelpe longstanding.

The second reason the ALJ gave for discognbr. Minter’s opinion is that “other
treating sources closer to, buteaf the date of the claimant&ck surgery actually provided

higher functional estimates than assessed biibiter.” Tr. 481. In June 2000, one year after
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Mr. Miller’'s back surgery, but still before fhalleged November 2002 gat date, Dr. Pierson
opined that Mr. Miller could work “in the light tmedium category of work” with no repetitive
lifting of more than 35 poundmd no single lifts of more #m 45 pounds. Tr. 379. In November
2003, Dr. Thompson, who treated Mr. Miller for lumbar strain after he lifted several 50 pound
bags of sugar, noted that Mr. Miller saidwas supposed to limit hrepetitive lifting to 35
pounds, but that he had no do@ntation showing such a restriction. Tr. 164-65. Dr. Thompson
also noted that Mr. Miller had returnedHhis pre-injury status. Tr. 376. The ALJ found no
objective evidence of changes in Mr. Miller’sunelogical or general pfsical status since
Dr. Pierson and Dr. Thompson issued theinapis. Tr. 481-82. Therefore, the ALJ found little
support for the significant additional restrazts imposed by Dr. Minter’s 2004 opinion. Tr. 482.
Mr. Miller argues that the ALJ erred imtiing no objective evidence of changes in
Mr. Miller’s neurological or phyisal health since the opinio$ Dr. Pierson and Dr. Thompson
in 2000 and 2003, respectivel®l. Br. 13. The court agrees. Evidence demonstrates that
Mr. Miller’s condition deteriorated following DiPierson’s and Dr. Thompson’s assessments.
An MRI taken on June 19, 2004, showed “evidencgrofiression of degenerative disease, with
further loss of disc space heigiitlevels 3-4, and 4-5, and anawubulging has increased at the
lumbosacral level.” Tr. 229. T MRI constitutes objective &lence that Mr. Miller’s disc
disease had worsened since his previdRs, on June 26, 2001. Tr. 229. The ALJ therefore
erred when he found that there was no objeavidence of changes in Mr. Miller’s
neurological or physical examinations. Caqsently, the ALJ’s seand reason for rejecting
Dr. Minter’s opinion—that therbad been no objective changedn Miller's condition since

an earlier opinion from anle¢r treating source, Dr. Pierson—was not legitimate.

® The court notes that Dr. Thompson did not actually recommend a weight lifting limitation for Mr. Miller; he
simply noted that Mr. Miller tried to limit his lifting to 35 pounds but did not have any documentation that that
limitation was permanent. Tr. 164.
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The third reason given by the ALJ for dismiting Dr. Minter’s omion is that state
agency physicians opined th#haugh Mr. Miller’s impairmerg “could reasonably cause pain
and functional loss,” his neurological exantinoas were normal and his mobility limitations
were not supported by the record. Tr. 482. Ahd acknowledged that although the opinions of
non-examining physicians do not generally desas/emuch weight as those of examining or
treating physicians, the opinionstbkese physicians did deserve some weight because they were
consistent with the record as a whole. Tr. 482he absence of any independent reasons for
rejecting Dr. Minter’s opiniorn favor of Dr. Pierson’s opion, however, the opinions of the
state agency physicians cannot d¢ibate substantial evidencerfeejecting Dr. Minter’s opinion.
Lester 81 F.3d at 831 (9th Cir. 1995) (“The njmn of a nonexamining physician cannot by
itself constitute substantial evidence that justifies the rejection of the opinion of either an
examining physicialr a treating physician.”).

Mr. Miller also argues that the ALJ improperkejected Dr. Mintgs weight lifting
recommendations in lieu @fr. Pierson’s weight liftinggcommendations. PI. Br. 13; Tr. 172,
379. According to Mr. Miller, theecord demonstrates that whies exceeded Dr. Minter’s
weight lifting recommendations, he injurkoself. PI. Br. 13. Mr. Miller’'s 2003 injury,
however, occurred after he heapeatedly lifted bags otigar weighing 50 pounds each. Tr. 378.
This lifting exceeded both Dr. Minter's aimi. Pierson’s weight lifting recommendations.
Therefore, we cannot know whethdr. Miller would have injured himself if he had abided by
Dr. Pierson’s recommendations.

In conclusion, the ALJ’s decision to rejdat. Minter's 2004 opinion was not based on
specific and legitimate reasongpported by substantial eviden&ee Lester81 F.3d at 830.

The court remands this case to the Cassioner. Upon remand, the Commissioner should
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explain whether or not he continues to cré&tfitPierson’s and Dr. Thompson’s opinions over
Dr. Minter’s opinions. Regardless of which phyars’ opinions he crets, the Commissioner
should provide specific and legitimate reas@upported by substanitevidence, for his
conclusion.
B. Mr. Miller’'s Credibility

1. Legal Standards

The Ninth Circuit has developed a two-spgpcess for evaluating the credibility of a
claimant’s testimony about the severity and limiting effect of his symptdasgjuez v. Astriie
572 F.3d 586, 591 (9th Cir. 2009). First, the Amlst determine whether the claimant has
presented objective medical evidence of an underlying impainwigoh could reasonably be
expected to produce the painother symptoms alleged.ingenfelter v. Astrues04 F.3d 1028,
1036 (9th Cir. 2007). When doing so, the claimfaeied not show that her impairment could
reasonably be expected to cause the severttyeadymptom she has alleeshe need only show
that it could reasonably have cads®me degree of the symptorsholen v. ChateB80 F.3d
1273, 1282 (9th Cir. 1996).

Second, “if the claimant meets the first testd there is no evidee of malingering, ‘the
ALJ can reject the claimant’s testimony abthé severity of her symptoms only by offering
specific, clear and convincing reasons for doing darigenfelter 504 F.3d at 1036 (quoting
Smolen80 F.3d at 1281). It is “not sufficient for tA&.J to make only general findings; he must
state which pain testimony is not credible artht evidence suggests the complaints are not
credible.”Dodrill, 12 F.3d at 918. If, on the other hand, there is affirmative evidence of

malingering® then the ALJ may reject the claimansygmptom testimony bgnaking a credibility

® A malingerer is “[o]ne who pretends to be ill or suffigrirom a nonexistent disorder to arouse sympathy” or
“[o]ne who pretends slow recuperation from a disease suifered in order to continue to receive benefits of
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determination stating why the testimony is unpersua§veger v. Barnhart464 F.3d 968, 972
(9th Cir. 2006). In making such a credibilitytdemination, the ALJ “must specifically identify
what testimony is credible and what testimongermines the claimant's complaints. . 1d’.
(citations omitted in original).

The Social Security Administration and thentli Circuit have set fth a variety of tools
that an ALJ may use to assess a claimant’s credibility. In SSR 9@ ommissioner
recommended assessing the claimant’s datiyiies; the locationduration, frequency, and
intensity of the individual’s pain or other sytoms; factors that precipitate and aggravate the
symptoms; the type, dosage, effectiveness sateleffects of any medication the individual
takes or has taken to allevigtain or other symptoms; treagmt, other than medication, the
individual receives or has receivi relief of pain or other symptoms; and any measures other
than treatment the individual uses or baed to relieve pain or other symptoms.

In addition to the factors identified in SSIB-7p, the Ninth Circuit has suggested that an
ALJ “may consider . . . ordinary techniquescoédibility evaluation, such as the reputation for
lying, prior inconsistent statements comirg the symptoms, .. other testimony by the
claimant that appears less than candid [andfplaged or inadequately explained failure to
seek treatment or to follow a prescribed course of treatn@emiclen 80 F.3d at 1284.

2. Analysis

The ALJ found that Mr. Miller satisfied steme of the credibilitynquiry because his
medically determinable impairments could waably be expected to cause his alleged

symptoms. Tr. 480. At step two, howeveg thLJ found that Mr. Miller’s “statements

medical insurance and work absenceaBAR’S CYCLOPEDICMEDICAL DICTIONARY 1396(Donald Venes et al. eds.

2009).

" The Commissioner published SSR 96-7p in part “to explain the factors to be considered in assessing the credibility
of the individual's statements about symptoms; and te statimportance of explainirthe reasons for the finding

about the credibility of the individual's statements in the disability determination or decision.”
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concerning the intensity, persistence and limiting effects of these symptoms are not credible to
the extent they are inconsistent with the ab@gtdual functional capacity assessment.” Tr. 480.
Mr. Miller asserts that the ALimproperly rejected his symptom testimony. Pl. Br. 14-15.

Mr. Miller argues that there 3o evidence of malingering ms case, and that therefore
the ALJ must provide clear and convincieggsons for rejecting his symptom testimony.
Pl. Br. 14-15. However, the record contains subais examples of Mr. Miller exaggerating his
symptoms, and therefore, tlesser standard discussed3regerapplies. For instance, on
May 7, 2001, Dr. Zaugra wrote, “He prefers tdkwslightly hunched; however, he walks
straight-up after leaving the iding.” Tr. 216. In July or Augst 2004, Dr. Minter wrote, “Pt’s
pain mannerisms are extremely dramatic. Habgrhis back suddenly [with] different arms
(alternate and at differenttss).” Tr. 184. On August 3, 2004eatment notes state, “Crying
hysterically about not being able to look fornke- ‘Nobody will hire me like this.” Also upset
he had drug test ordered.” Tr. 176. The ALJ alsted that “the records show the claimant
displays in [sic] significanéxaggerations of his symptoms and limitations.” Tr. 481. On May 4,
2005, a treatment provider wrote, “Display of pappears excessive fihre patient’s condition.”
Tr. 311. This evidence—by no means an exhaesteitation—demonstrates that there was
affirmative evidence that Mr. Miller was tiragering. The ALJ acknowbtiged that the record
shows that Mr. Miller exaggerates his symm$oand limitations. Tr. 481. Accordingly, the ALJ
need only identify which testimony is credible and which testimony undermines Mr. Miller's
credibility. Greger, 464 F.3d at 972.

The ALJ has satisfied this standard. The ALnid that Mr. Miller hd been inconsistent
in his claims of leg pain. Tr. 480. The ALJ afsoind that Mr. Miller’'sallegation that he

suffered from body odor because he could not bemehsh his lower half was contrary to prior
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reports by Mr. Miller and Ruth Midr that he was able to gnochimself. Tr. 480. The ALJ noted
that Mr. Miller worked as a security guardeafhis alleged onset date, from April 2002 through
February 2003, and that he was on his feetithole day. Tr. 481. In addition, the ALJ noted
that there is evidence that Miller stopped working as a sedayrguard for reasons unrelated
to his allegedly disabling impairments. Tr. 480{&bting that Mr. Miler “reported that he
stopped work because he was having panic atthekso ‘the smell of death’ ”). Finally, as
noted above, many treatment providstated that Mr. Miller's pa displays were exaggerated,
given that x-rays and MRIs showed only mild impairments. Tr. 481. Thus. the ALJ has
adequately explained whi@vidence caused him to doubt Mr. Miller’s credibility.
C. Lay Witness Evidence

1. Legal Standards

Social Security regulationsqaire the ALJ to consider aiklevant evidence. 20 C.F.R.
§ 416.945(a)(3). This includes evidence submitted by family members, such as Mr. Miller’s
wife, Ruth Miller. 20 C.F.R. § 404.1513(d)(Dpdrill v. Shalalg 12 F.3d 915, 918-19 (9th
Cir. 1993) (family members competent to testifyt@slaimant’s condition). Opinions from lay
witnesses, such as family members, may be accorded less weight than opinions from acceptable
medical sourcessomez v. Chate74 F.3d 967, 970-71 (9th Cik996). An ALJ, however, may
not disregard lay witness testimy “unless he or she expresdigtermines to disregard such
testimony and gives reasons germane to each witness for doihgwis"v. Apfel236 F.3d
503, 511 (9th Cir. 2001).

2. Analysis

The ALJ found that although Ruth Miller'sas¢ments regarding Mr. Miller’s symptoms

and limitations were “likely honest;the records show the claimadghisplays in [sic] significant
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exaggeration of his symptoms and limitations. €f@ne Mrs. Miller's statements alone fail to
substantiate the claimant’s disability.” B81. Mr. Miller argues tt the ALJ improperly
discounted Ruth Miller’'s testimony by failing psovide germane reasons for doing so, and
because “[i]t is highly unlikely that Plaintifould live in the same household with the lay
witness over a period of years dodl her into thinking he was in more pain than he is.”

PI. Br. 19.

The court finds that the ALJ provided sufé@at reasons for discounting Ruth Miller’s
testimony. The Ninth Circuit has ldethat if an ALJ provides $ficient reasons for rejecting a
claimant’s subjective complaintand then rejects a lay witnessimilar testimony for the same
reason, it follows that the ALJ bBalso provided sufficient reasdios rejecting the lay witness’s
testimony.Valentine v. Comm’r Soc. Sec. Admbv4 F.3d 685, 694 (9th Cir. 2009). Here, the
ALJ explained that Mr. Millehas a history oéxaggerating his symptoms and limitations.

Tr. 481. Therefore, he found that Ruth Milleolsservations, while likg truthful, were not
sufficient to substantiate Mr. Miltes claim of disability. Tr. 481This is a rational interpretation
of the evidence, and consequently must be upheld.

D. Vocational Hypothetical

1. Legal Standards

An ALJ may rely on the testimony of a VE determine whether a claimant retains the
ability to perform workOsenbrock240 F.3d at 1162. “[I]n hypothetls posed to a vocational
expert, the ALJ must only include thoseitations supported by substantial evidenétobbins
v. Soc. Sec. Admjm66 F.3d 880, 886 (9th Cir. 2006). tife record does not support the
assumptions in the hypothetical, the vocati@xgert’s opinion has no evidentiary value.”

Lewis 236 F.3d at 518.
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2. Analysis

In posing his vocational hypothetical to the ke ALJ described an individual who is
43 years old; who has a 10th graiication; who is able tead, write, and do simple math;
who is limited to light exertional activities; who should never climb ladders, ropes, or scaffolds;
who can occasionally climb ramps and stairisp can occasionally stoop, kneel, crouch, and
crawl; who can occasionally dwerhead work with the lefipper extremity; and who can
understand, remember, and carry out short, simgteuctions. Tr. 637. Mr. Miller alleges that
the VE’s opinion regarding Mr. Miller's RF@G invalid because iposing his hypothetical
guestions to the VE, the ALJ “omitted Plaintfcredible allegations and those of the lay
witness, Ruth Miller, including BlIntiff's inability repetitivelyto use his right hand, lift more
than 5 pounds, or bend. The ALJ improperly oeditthe restrictionen lifting and bending
assessed by Dr. Minter.” PI. Br. 20.

As a result of this court’s findingupraat Section V.A.2. that the ALJ did not provide
adequate reasons for crediting Dr. Pierson’siopinver Dr. Minter’s oion, this court finds
that the ALJ improperly omitted Dr. Minter’s 20@dstrictions from the vocational hypothetical
he posed to the VESeeTr. 638-39. Consequently, the VEIpinion lacks evidentiary value.
Lewis 236 F.3d at 518. On remand, the ALJ shoutvjole specific and legitimate reasons for
crediting one treating source’sinfn over another and shodulitlude all limitations supported
by substantial evidence in his vocational hypotheticaf@sg Robbingt66 F.3d at 886.

Mr. Miller also argues that th&lJ erred by failing to inclue the limitations asserted by
Mr. Miller and Ruth Miller inhis vocational hypothetical. Pl. Bt9-20. As explained above, the
ALJ properly discounted that evidence, andéfane properly excluded it from his vocational

hypothetical See Robbing166 F.3d at 886.
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VI. CONCLUSION

The court reverses the Commissioneiégision and remands the case to the
Commissioner. On remand, the Commissioner should: (1) providéispec legitimate
reasons for crediting the opinion of one treasngrce over another; and (2) if necessary, hold a
new hearing to take additional testimony from a VE.

The Commissioner’s decision is REVERSEBd the case is REMANDED for further
proceedings consistent with the instructions described above.

IT IS SO ORDERED.

Dated this 7th day of December, 2011.

K Michagl H. Simon
Michael H. Simon
UnitedState<District Judge
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