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SIMON, District Judge,
[. INTRODUCTION

Cheryl L. Rask (“Ms. Rask”) brings th&ction under 42 U.S.C. § 405(g), seeking review
of a final decision of the Commissioner of Becial Security Admirgtration (“Commissioner”)
denying her application for disability insurarfmenefits (“DIB”). The court has jurisdiction
under 42 U.S.C. § 405(g).

Ms. Rask contends that the CommissiofEyerroneously evaluated medical evidence;
(2) erroneously disregarded cantéay witness evidence; (8)ade findings not supported by
substantial evidence; and (4) failed fully to depethe record. The court rejects Ms. Rask’s first
three contentions: The Commisser’s decision thoroughly disssed all of the evidence and
made findings that are supported by substheti@ence. The court, however, accepts Ms.
Rask’s argument that the Commissioner shhalge obtained additional evidence regarding the
possibility that she suffers from a mental dasy. Accordingly, the Commissioner’s decision is
reversed and remanded for further proceediBgscifically, the Commissioner should reopen
the record for the limited purpose of obtaining additional evidence sufficient to determine
whether Ms. Rask suffers from a somatofamsimilar mental disorder. After obtaining
additional evidence and testimony, the Comnoissr should issue a new decision addressing
whether Ms. Rask is disabled as a resui sbmatoform or similar mental disorder.

IIl. BACKGROUND

Ms. Rask worked as an interior areut from 1991 until 2003. Tr. 105, 889. On April 1,
2003, she was in a motor vehicle accident. Tr. 3&Tce the accident, she has reported a variety
of physical and mental impairments, includingssvity to visual and audio stimulation, limited

energy, and cognitive difficulties. Tr. 287, 891, 83S¥e was in a second motor vehicle accident
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on August 2, 2005, which reportedly exacerbatedspemptoms. Tr. 779. Ms. Rask attributes her
cognitive difficulties to either a traumatic bmanjury or post-concussive syndrome, sustained
during the first accident. Tr. 104.
A. Procedural History

On March 31, 2004, at the age of 35, Ms. Rask applied for DIB. Tr. 100-02. After the
Commissioner denied her application initiadigd on reconsideration, she requested a hearing
before an Administrative Law Judge (“ALJr. 71-73, 79-80. ALJ Riley Atkins held hearings
on January 31, 2007, and March 12, 2007. Tr. 885-938. The ALJ denied Ms. Rask’s claim on
March 27, 2007. Tr. 13-25. The Appeals Council declined review and the ALJ’s decision became
the final decision of the Comssioner on August 22, 2007. Tr. 6-8.

Ms. Rask sought review in the District Colrtask v. AstrueNo. 3:07-CV-1717-AC
(D. Or. Dec. 1, 2008). Before adjudication, howewtie and the Commissioner stipulated that
her case be remanded to the ALJ so that additievidence could be abhed and a new hearing
held. Tr. 978-80. The Districtdlirt entered an order to tteffect, and the Appeals Council
vacated the Commissioner'siéil decision. Tr. 975-77, 984-87. The ALJ held a new hearing on
May 10, 2010. Tr. 1042-75. The ALJ issued eos®l decision on May 19, 2010, again denying
Ms. Rask’s application. Tr. 942-60. BecauseAppeals Council did not assume jurisdiction
after the ALJ’s decision, that decision became the final decision of the Commissioner. 20 C.F.R.
§ 404.984(a); e Petty v. Astry&s50 F.Supp.2d 1089, 1096 (D. Ariz. 2008) (“Because . . . the
Appeals Council has not assumed jurisdiction on its own motion, the ALJ's decision denying [the
claimant’s] request for benefits constitutes a final decision for purposes of Section 405(g)

jurisdiction.”). Ms. Rask then filed a new complaint in this court.
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B. Medical and Other Evidence

To establish that she is disabled ahgilde for benefits, Ms. Rask “must produce
complete and detailed objective medicgdads of her condition from licensed medical
professionals.Johnson v. ShalaJ&0 F.3d 1428, 1432 (9th Cir. 1995); 20 C.F.R. § 404.1513(a).
She may “use evidence from other sources to shevgeverity of [her] impairment(s) and how it
affects [her] ability to work.” 20 C.F.R. 8 404.15@R(Ms. Rask’s chief alleged impairment is
an “ongoing cognitive impairment from motorhiele accidents thaiccurred in 2003 and
2005.” Pl.’s Br. 1. The record reveals that MssRhas sought treatment from or been assessed
by more than 30 health care professlena@r. 113-15, 517-19, 529-32, 631-37, 694-704. The
opinions of six doctors are relevanther complaint to the court.

1. Dr. Curioso

Dr. Evelyn Curioso, a neurologist, met wkts. Rask for a consultation on June 27,
2003. Tr. 347. Ms. Rask told Dr. Curioso that anotheser hit the reaof her car on April 1,
2003. Tr. 347. Ms. Rask “did not lose consciousaeskdid not have immediate pain. . . . She
was able to get up and walk around[.]” Tr. 3After the accident, however, Ms. Rask reported
difficulty focusing and remembering recipes. 347. Dr. Curioso alspoted that Ms. Rask
“thinks her personality is attie bit changed.” Tr. 347. DCurioso recorded that “[o]n
examination, her Mini-Mental Siag State Examination is 30/3®ut she took so long doing
serial 7s. Mental status istatt. Mood and affect are normal’f. 347. Dr. Curioso recorded an
impression of post-concussive syndrome awdmanended an MRI, el#oencephalogram, and

neuropsychological evaluation. Tr. 347.

! A Mini-Mental Status Examination e “commonly used assessment tool to
guantify a person’s cognitive ability. It assessgentation, registration, attention, calculation,
and language. Scoring is from 0 to @@h 30 indicating itact cognition.” RBER'S
CycLoOPEDICMEDICAL DICTIONARY 1474(Donald Venes et al. eds. 2009).
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Dr. Curioso saw Ms. Rask again on Qmr 24, 2003, and April 5, 2004. Tr. 345-46. Her
impression remained that Ms. Rask had postussive syndrome. After the consultation on
April 5, 2004, Dr. Curioso recommendethin injury rehabilitation. Tr. 345.

2. Dr. Blakey

Dr. William Blakey, a psychologist, performh@ psychological assessment of Ms. Rask
on December 3, 16, and 19, 2003. Tr. 285. In his reporBlakey recorded that Ms. Rask had
experienced significant emotidrdistress in her past and, 1997, intentionally took an
overdose of Vicodin. Tr. 286. More recently, howessfore her car accident, she “reportedly
had a busy life.” Tr. 286. Dr. Blakey noted tkhte had worked full-time and that “Mr. and
Ms. Rask have friends and are very sodidlr: 286.

Dr. Blakey wrote that Ms. Rask “has no memofyher head hitting anything” during the
accident on April 1, 2003. Tr. 287. After the accijeMs. Rask described several cognitive
difficulties, including problems with her memyo comprehension, and emotional stability.

Tr. 287. Dr. Blakey noted that Ms. Rask haérs a variety of health care professionals,
including Dr. Curioso. Tr. 287. DBlakey noted that Dr Curioso diagnosed Ms. Rask with post-
concussive syndrome. Tr. 287.

Dr. Blakey administered laattery of psychological $¢s to assess Ms. Rask’s
intelligence, memory, mathematical fluencyadiang comprehension, executive function, and
personality. Tr. 289-93. Based omo#e tests, Dr. Blakey found that Ms. Rask “demonstrated
problems with attention and concentratiomgd “problems with excutive function,” and
“demonstrated some difficulty with” verbfilency. Tr. 292. Those findings, he explained,

supported a diagnosis of traumatic brain injury:

2 Mr. and Ms. Rask divorced on December 31, 2004. Tr. 896.
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Ms. Rask has been diagnosed with Post-Concussive Disorder by her physician.

This report suggests that MRask’s symptoms are consistent with a Traumatic Brain

Injury which appears to havesulted in a Postcussional Disorder. . . . Her profile is

consistent with that of an inddual with traumatic brain injury in that activities that are

normally automatic have become mor#idilt, including many that are performed

frequently throughout a normal day. Tr. 292.

Dr. Blakely qualified his assessment, however, yngahat “[t]his diagnois assumes that the
history and symptoms that Mma Ms. Rask reported are accurdthis writer [Dr. Blakey] did
not have the opportunity to olbtaor review Ms. Rask’s medicetcords.” Tr. 292. Dr. Blakey
also noted that Ms. Rask’s penslity profile “presents a rather mixedtgern of symptoms in
which somatic reactivity underrsss is a primary difficulty.Tr. 291. He added, however, that
“[t]his is not an uncommon pribé in individuals who are actilg having significant health
concerns.” Tr. 291.

Although Dr. Blakey did not review Ms. Raskisedical records, he found that the results
from the tests he administer&ipport the diagnosis of a Traatic Brain Injury resulting in
Postcussional Disorder.” Tr. 292. Dr. Blakeycluded by offering an axis | diagnosis of
cognitive disorder not otherwise specified, no axis Il diagnosis, aagisfll diagnosis of
traumatic brain injury subgeent to severe whiplastHe wrote that it “is difficult . . . to

imagine [Ms. Rask] working at this time and thister is of the opinion that she continues to be

temporarily totally disabled.” Tr. 293.

8 The American Psychiatric Association employs a “multiaxial” assessment system.
Under the system, a doctor makes an assessmeatcbrof five axes. Each axis “refers to a
different domain of informatiothat may help the clinician plareatment and predict outcome.”
AM. PSYCHIATRIC ASS N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS27
(4th ed. 2000) (“DSM-1V”). Axis | refers to clinal disorders; axis Il tpersonality disorders;
axis Il to general medical conditions; axis #&/psychosocial and environmental problems; and
axis V to global asssment of functionindd.
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3. Dr. Erb

Dr. Danielle Erb, a medical doctor and lised physiatrist treated Ms. Rask from April
2004 until 2007. Tr. 878. Dr. Erb’s “treatment. included education, counseling, and
coordination of care.” Tr. 878. Imer initial outpatient consulian with Ms. Rask in April 2004,
Dr. Erb recorded that Ms. Rask was “rear-endad car accident ongar earlier. Tr. 524.
Although, according to Dr. Erb’s notes, shéd‘dot hit her head during the accident,”
Dr. Curioso diagnosed her “with post-concusgyadrome.” Tr. 524. Dr. Erb noted that an MRI
and electroencephalogram were performed, withrrhal” results. Tr. 524. Dr. Erb also recorded
that findings from Dr. William Blakey’s testg “were consistent with mild traumatic brain
injury.” Tr. 524. Dr. Erb describells. Rask as “[sJomewhat verbose, but very articulate. . . .
Good eye contact. Able to follow simple reqgisesithout problems. With more complicated
requests she had some delayed processing52br.At the close of her initial consultation
report, Dr. Erb diagnosed Ms. Rask with post-concussive syndrome. Tr. 526.

Dr. Erb saw Ms. Rask every monthtao until July 2006. Tr. 520-27, 643-46, 775-96.
Dr. Erb’s treatment notes reveal that idifiavis. Rask’s condition improved. She noted on
August 9, 2004, for example, that Ms. Rask éfifjitely is improving.” Tr. 520. On January 12,
2005, Dr. Erb noted that Ms. Rask “is doing mioréer day. She is taking care of more
activities. She is noticing improvement in mukireas.” Tr. 788. Despite initial improvements,
however, Dr. Erb reported thatsecond car accident, which occurred in August 2005, had
caused a “relapse of [Ms. Rask’s] previous ¢tioil or more of a regression of some of her
progress.” Tr. 779. In October 2005, Dr. Erb mpd that Ms. Rask “continues to have

difficulties with time management, energy and cegring once she is off task.” Tr. 780. In July

4 A physiatrist is a “physician who spatizes in physical medicine.”ABER’S
CycLoOPEDICMEDICAL DICTIONARY 1782(Donald Venes et al. eds. 2009).
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2006, Dr. Erb recorded that Ms. Rask had failednrattempt to return to her previous job,
despite a significantly reduced schedule. Tr. DIi5Erb stated that she appeared “fatigued but
organized.” Tr. 775. On March 12006, Dr. Erb noted that Ms. Bla“does not have a mental
disorder; she has sustained a traumatic brain injury in a motorevebitkion.” Tr. 777.

In a letter sent to Ms. Raskattorney, Dr. Erb summaed her opinion of Ms. Rask’s
conditions and employment prospects. Tr. 888She wrote that “Ms. Rask suffered two
accidents in which she sustained a mild tratiovi@ain injury[.]” Tr. 878. Dr. Erb described
Ms. Rask’s symptoms, including poor stamina,resensitivity to audio iad visual stimulation,
and “great difficulty in executive functioningTr. 879. Dr. Erb opinethat Ms. Rask “could
probably work two hours per day, five days peek, doing a simple task like filing.” Tr. 879.
Even then, Dr. Erb wrote, “she would need takvo a room by herself, where she could control
the lighting and the noise.” Tr. 879. Dr. Erb cluaed that she doubted Ms. Rask will “ever be
able to work full-time.” Tr. 879.

4. Dr. Reiter

Dr. Gregg Reiter met with Ms. Rask feeuropsychological consultation on December
23, 2004 and January 1, 2005. In his report, he whatteMs. Rask “strongly believes that she
has suffered brain injury and that it has reslitemultiple life changes.” Tr. 694. Dr. Reiter
administered a battery of memory, intelligeneerbal, motor skillshearing, problem-solving,
and emotional tests. Tr. 696-98. According to Reiter, the test results demonstrated that
Ms. Rask was not suffering permanent impairment from a brain injury:

M[s]. Rask has labeled hersal brain[-]injured and believelat while she is getting

better, many symptoms continue. Resaftthis neuropsychological evaluation do not

currently provide evidence @irain injury. Her performance on the comprehensive

H[alstead] R[eitan] N[europysological] B[attery] is entirdy within the normal range.

Performance across a wide series of testswithin the normal range as well, and a
specific assessment of intellectual flexibility, a variable often seen as impaired in
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individuals with brain injuy, was found here to be entyeavithin the normal range.
While it is quite possible that M[s]. Raskddéxperience a post concussive syndrome as a
result of her motor vehicle accident, it wouldw appear that in all likelihood, there has
been no permanent impairment. Tr. 698-99.
Although Dr. Reiter concluded that Ms. Rask wasthen suffering from a brain injury, he
noted that one test, the Multiphasic Personafitientory, suggested “the possibility of a
somatization disorderTr. 698. He noted that the testiayo suggested “a tendency toward
dramatization of symptoms.” Tr. 698.
Dr. Reiter also completed several forppgvided by the Commissioner, corresponding
to Parts A-C of 20 C.F.R. Pt. 404, SulitAppx. 1, § 12.00. Tr. 700-02. On these forms,
Dr. Reiter checked boxes indicatingtltine found no evidence of an organic mental disorder, and
that Ms. Rask had no restrictions on hdivates of daily living, no deficiencies of
concentration, persistence, or pagej ao repeated episodes of decompensétion700-01.
Dr. Reiter also completed a two-page, check4mextal residual functial capacity evaluation.
Dr. Reiter marked responses indicating thabéleeved that Ms. Rask was not significantly
limited in any category. Tr. 703-04.
5. Dr. Greif

Dr. Elaine Greif, a clinical psychologist, met with Ms. Rask for an initial psychology

consultation on November 12, 2004. Tr. 631. In heesiadhe recorded that Ms. Rask’s step-

> A somatization disorder is a “condition of recurrent and multiple somatic

complaints of several years[] duration forielhmedical attention has been sought but no

physical basis for the disorder has been found. The disorder impairs social, occupational, or other
forms of functioning. . . . The unexplained symptams not intentionallyeigned or produced.”
TABER'S CYCLOPEDICMEDICAL DICTIONARY at 2154-55.

6 Decompensation means the “[r]lecurrence or exacerbation of an illness, in
particular schizophrenia, because the mechaniBaishad served to correct it are no longer
adequate to maintain an acceptabléasirable level of functioning.” ®BERT JEAN CAMPBELL,
CAMPBELL’ S PSYCHIATRIC DICTIONARY 255 (9th ed. 2009).
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father and first husband had abused her aatdstie attempted suicide by overdosing in 1997.
Tr. 631. At the time of the consultation, hewer, Ms. Rask denied depression. Tr. 632.

Based on her interview with Ms. Rack, @ireif found that Ms. Rask’s alleged cognitive
deficits were not consistent with a cossion and were more likely “psychogenicTt. 632.

Ms. Rask’s activities, she wrote,

revolve around disability — M many [doctor appointments], rehab, etc. [Ms. Rask’s]

reported symptoms are not consistent with whaald be expected of [a] concussion like

she may have had — i.e. gross deficits iraadhs of life — and [her] presentation [is] not
consistent with such deficits either.gHc]urrent dysfunction looks primarily of

psychogenic nature with abundaxternal reinforcement. Tr. 632.

Dr. Greif also noted #it Dr. Blakey’s tests had “reflesd high endorsement of somatic
complaints.” Tr. 632. In a note recorded on November 23, 2004, Dr. Greif stated that she told
Dr. Erb about Ms. Rask’s “inconsistency impoeted deficits/symptoms and what would be
predicted from injury even assuming [post-aasgive syndrome].” Tr. 632. Dr. Greif recorded
that she was concerned that Ms. Rask’s “focutrain injury’ and ‘disability”” could “obstruct
[her] improved function.” Tr. 632.

Like Dr. Reiter, Dr. Grdicompleted forms provided by the Commissioner corresponding
to Parts A-C of 20 C.F.R. Pt. 404, SubptABp. 1, § 12.00. Tr. 633-35. Dr. Greif checked boxes
indicating that she found no evidemafean organic mental disagd but commented that “[t]his
is a provisional . . . impression.” Tr. 633. Sheoathecked boxes indicating that she believed
Ms. Rask had no restrictions on her activitiedaify living, no difficulties in maintaining social

functioning, and had experienced no episodatecbmpensation. Tr. 634. Dr. Greif also

complete a two-page, check-box mental reglidunctional capacitgvaluation. Although she

! Psychogenesis means “[o]rigiratiwithin the mind or psyche.”AMPBELL’S

PsYCHIATRIC DICTIONARY at 803.
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left four of the seventeen questions blankhe ones she completed she marked responses
indicating that Ms. Rask was nsignificantly limited. Tr. 636-37.

6. Dr. Debolt

During the 2010 hearing, following the remand from the District Court, the ALJ called
Dr. William Debolt to testify. Dr. Debolt, a neurologist, had not previously had any personal
contact with Ms. Rask, but had reviewed mmedical records. Tr. 10556. Dr. Debolt testified
that he found no evidence in Ms. Rask’sdmal records to suppba diagnosis of post-
concussive syndromele testified that a

concussion is a period of . . . impaired meyndihat must be present in order to have a

concussion. This record shows that that matspresent at any time. The accident did not

result in any head injury, bump to thedd, goose eggs, cut to the head, or need for
extracting her from the vehicle, or evenmgpio an emergency room for a doctor’s care

for three days. Tr. 1058.

Dr. Debolt emphasized that Ms. Rask “wasn’t knocked out [during her 2003 car accident]. She
didn’t have a memory problem. | just totallysdgree with Dr. Curioso and Dr. Erb. There was
no concussion.” Tr. 1063.

Dr. Debolt also testified that there was nadewnce that Ms. Rask had a traumatic brain
injury. He explained that “to make the diagnasiisraumatic brain injurythere has to be some
evidence of brain injury: MRI @nge, [electroencephalogram] olga, neurological examination
changes. All of these are absent in thieecasr. 1060. He added that Ms. Rask’s reported
symptoms were “not from argrganic neurological disease thaian see evidence of.” Tr. 1070.

1. DISABILITY DETERMINATION AND STANDARDS
A. Legal Standards

A claimant is disabled if her she is unable to “engageany substantial gainful activity

by reason of any medically determinable physicahental impairment which . . . has lasted
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or can be expected to last for a continuousopeof not less than 12 months[.]” 42 U.S.C.
8§ 423(d)(1)(A).
“Social Security Regulations set out @efistep sequential process for determining
whether an applicant is disabled withire meaning of the Social Security AdKéyser v.
Comm’r, 648 F.3d 721, 724 (9th Cir. 2011) (citing 20 C.F.R. § 404.1520). The Keyser court
described the five steps in the process as follows:
(1) Is the claimant presently working in a substantially gainful activity? (2) Is the
claimant’s impairment severe? (3) Does thpaimment meet or equal one of a list of
specific impairments described in the regulatib@ Is the claimant able to perform any

work that he or she has done in the pastP(8) Are there significamumbers of jobs in
the national economy thatdltlaimant can perform?

Id.at 724-25(citing Tackett v. Apfel180 F.3d 1094, 1098-99 (9th Cir. 1999)).

The claimant bears the burden of prooftfar first four steps in the process. If the
claimant fails to meet the burdahany of those fowsteps, then the claimant is not disabled.
Bustamante. Massanari262 F.3d at 949, 953-54 (9th Cir. 200d9e Bowen v. YuckeA82
U.S. 137, 140-41, 107 S. Ct. 2287, 2291, 96 L. Ed. 2d 119 (1987); 20 C.F.R. 8§ 404.1520(g)
(setting forth general standarids evaluating disability).

The Commissioner bears the burden of paeiaitep five of the process, where the
Commissioner must show the claimant can perfotiner work that exists in significant numbers
in the national economy, “taking into considesatthe claimant’s residu functional capacity,
age, education, and word experiendatkett v. Apfel,80 F.3d 1094, 1100 (9th Cir. 1999). If
the Commissioner fails to meet this burdeentthe claimant is disabled, but if the
Commissioner proves the claimasable to perform other work that exists in the national
economy, then the claimant is not disabRdstamante262 F.3d at 954 (citing 20 C.F.R.

88 404.1520(f), 416.920(fT;ackett 180 F.3d at 1098-99); 20 C.F.R. § 404.1566 (describing
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“work which exists in the national economy”).
B. The ALJ’s Decision

The ALJ applied the Commissioner’s fiveeg sequential disability determination
process set forth in 20 C.F.R. § 404.1520. The &dréed that Ms. Rask was not engaged in
substantial gainful activity and, congeently, she satisfied step one. Tr. 945.

At step two, the ALJ found that Ms. Rasliffered from a single severe impairment:
“post concussive syndrome (PCS).” Tr. 945e WiLJ found that Ms. Rask’s other “alleged
impairments of ‘traumatic brain injury (TBIgnd ‘cognitive disorder not otherwise specified’
are not severe as only the claithaas suggested those diagndsdser doctor (Dr. Erb)[.]”

Tr. 945. The ALJ added that Dr. Erb’s diagnosisrafimatic brain injury “is not supported by
any medical evidence, signs or clinical findirsggeh as CT-brain scans, magnetic resonance
imaging (MRI) or abnormal neurological examntioa findings[.]” Tr. 945. In addition, the ALJ
noted that Dr. Blakey’s diagnigsof cognitive disorder naitherwise specified was “based
primarily on [Ms. Rask’s] subjeéiwe report of symptoms.” Tr. 947.

At step three, the ALJ found that Ms. Rast#t dot have an impairment or combination of
impairments “that met or medically equalatke of the listed impairments|.]” Tr. 953. He
explained that based “on all the medical evadeaf record reflected in detail above, the
undersigned finds . . . [that Ms. Rask] nfewe suffered a temporary post-concussion
syndrome.” Tr. 953.

The fourth and fifth steps require the AioJdetermine how the claimant’s impairments
affect her ability to perforrwvork. To make this determination, the ALJ formulates the
claimant’s residual functional capacity (“RFCAn RFC “is the most [the claimant] can still do

despite [his or her] limitations.” 20 C.F.R484.1545(a)(1). An RFC “is used at step 4 of the
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sequential evaluation process to determine whetherdandual is able talo past relevant work,
and at step 5 to determine whether an indiviikiable to do other wir considering his or her
age, education, and work experienc®dtial Security Ruling (“SSR”) 96-8pThe ALJ found

that Ms. Rask retained an RFC for “light eba@m with postural, envonmental and vocational
nonexertional limitations[.]” Tr. 954. This includélde ability to “remember simple, routine type
work instructions[.]” Tr. 958. In formulating Ms. Blas RFC, the ALJ relied in part on a mental
RFC evaluation completed by Dr. Dorothy Andrrsa psychologist who reviewed Ms. Rask’s
medical records, but did not examine hetr.530-33. Dr. Anderson®port consisted of
responses to check-box questions and sométpped comments. She found that Ms. Rask had
no significant mental limitations, except for somederate limitations in the ability to remember
detailed instructions, carry odetailed instructions, maintaitt@ntion for extended periods, and
set realistic goals. Tr. 530-31.

After the ALJ has formulated the claimanR&C, the ALJ must consider whether the
claimant can, in light of that RFC, perform pasbther work. To do so, the ALJ may rely on the
testimony of a vocational expert (“VE”). ZDF.R. 8 404.1560(b)(2); 20 C.F.R. 8§ 404.1566(e).
Typically, the ALJ asks the VE whetherygn certain hypotheticalssumptions about the
claimant’s capabilities, “the claiant can perform certain typesjobs, and the extent to which
such jobs exist ithe national economyBurkhart v. Bowen856 F.2d 1335, 1340 n.3 (9th
Cir. 1988). In response, the “VE must identifgecific job or jobs ithe national economy
having requirements that the claimardts/sical and mental abilities and vocational

gualifications would satisfy.Osenbrock v. ApfeR40 F.3dl157, 1162-63 (9th Cir. 2001).

8 The Commissioner publishes rulingsclarify the Social Security

Administration’s regulations and policgee Bunnell v. Sulliva®47 F.2d 341, 346 n.3 (9th Cir.
1991) €n bang. Although they do not carry therfae of law, SSRs are binding on ALBsay v.
Comm’r, 554 F.3d 1219, 1224 (9th Cir. 2009).
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The ALJ called a VE to testify atsapplemental hearing held on March 12, 2007.
Tr. 924-38. The ALJ and Ms. Rask’s attorney phbseveral hypotheticals to the VE during the
hearing. Ultimately, the ALJ relied on the VE&sponse to a question regarding a “hypothetical
claimant” capable of light work with sevéraental and environmental limitations. Tr. 929-33.
Those limitations were based on Dr. Anderson’s mental RFC assessment, Tr. 530-32, and
Dr. Erb’s physical capacities evaluatidm. 640-41, 929-33, 958. They included a moderate
limitation in the ability to remember detailetstructions, carry oudetailed instructions,
maintain attention for extendedrjmels, and set realistic godldr. 930. In addition, the
hypothetical claimant was limited to followingifigple instructions performing one, two step
tasks[.]*° Tr. 931. Finally, the hypothetical claimantcha “total restriction” on exposure to
heights, moving machinery, fumes, gasest,dursd marked changes in temperature and
humidity. Tr. 933.

The VE responded that a hypotlgaticlaimant with thosertitations and restrictions
would not be able to perform work similarMs. Rask’s prior relevant work. Tr. 931. Such a
claimant would, however, be able to perforrhastwork available ithe national economy. The
VE identified two jobs: “assembly productionfiic “electronic assembly work.” Tr. 931. The VE
noted that the restrictions on exposure to furgases, and dust might reduce the total number of
available jobs, but that “[m]ucbf the assembly work . . . is in a clean environment[.]” Tr. 933.

Based on the VE's testimony, the ALJ concldideat Ms. Rask “was capable of making

a successful adjustment to other work #rdasted in significant numbers in the national

° Rather than list these limitations, tAkJ referred the VE to Dr. Anderson’s
mental RFC evaluation. Tr. 929-30.

10 The ALJ again referred the VE to DXnderson’s mental RFC evaluation.
Tr. 931. He asked the VE “to consider the written comments” found on the thirdSzege.
Tr. 532.
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economy.” Tr. 959. Accordingly, the ALJ foundathMs. Rask was not disabled. Tr. 959.
IV. STANDARD OF REVIEW

The court must affirm the Commissionedscision if it is based on the proper legal
standards and the findings atgported by substéial evidenceHammock v. Bowe79 F.2d
498, 501 (9th Cir. 1989). Substantial evidence isr@&rthan a mere scintilla. It means such
relevant evidence as a reasonable mind nagbépt as adequate to support a conclusion.”
Richardson v. Peralegl02 U.S. 389, 401 (1971) (quoti@pnsolidated Edison Co. v. NLRB
305 U.S. 197, 229 (1938)). Where the evidence is susceptible to more than one rational
interpretation, the Commissiar® conclusion must be uphelfample v. Schweike$94 F.2d
639, 642 (9th Cir. 1982).

V. DISCUSSION

In her brief to the court, Ms. Rask argues thatALJ: (1) failed to provide specific and
legitimate reasons to reject tbpinions of some doctors; (Biled properly to credit testimony
from family members; (3) made findings atsfive that are not supported by substantial
evidence; and (4) failed to delop the record. Pl.’s Br. 3, 186, 17. The court disagrees with
Ms. Rask’s first, secondnd third arguments. The Conmsgioner’s decision thoroughly
discussed all of the evidence and made findihgsare supported bylsstantial evidence. The
court agrees, however, with Ms. Rask’s fouatbument that the ALJ failed to develop the
record. The court addresses that argument last.
A. Assessment of Medical Evidence

The ALJ “is responsible for resolhgrconflicts in the medical recordCarmickle v.
Comm’r, 533 F.3d 1155, 1164 (9th Cir. 2008). As pdrthat responsibility, the ALJ must

determine the weight to give each sourcewflence. 20 C.F.R. § 404.1527(d), (f). If the
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opinion of a treating doctor, such as Dr. Erli;astradicted by the opions of other medical
sources, the ALJ may only rejebiat opinion if he provides $pecific and legitimate reasons’
supported by substantial evidence in the recortdppter v. Chater81 F.3d 821, 830 (9th
Cir. 1995) (quotingMurray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ “can meet
this burden by setting out a detailed and thohosignmary of the facend conflicting clinical
evidence, stating his interpretatithereof, and making findingsMagallanes v. Bowerg81
F.2d 747, 751 (9th Cir. 1989) (quotidptton v. Bowen799 F.2d 1403, 1408 (9th Cir. 1986)).

1. Dr. Erb’s opinion

Dr. Erb opined that Ms. Rasluffered from post-concussive syndrome and traumatic
brain injury, was sensitive to audio andwal stimulation, had fliculty planning and
completing tasks, and was incapable diftime work. Tr. 879. Her opinion, however, is
contradicted by the medical opinioogDrs. Greif, Reiter, and Debolt. Each of these doctors
concluded that Ms. Rask had not suffered peenampairment from either a concussion or
traumatic brain injury. They also found that she largely did not have significant limitations in her
ability to perform work-related activity. Tr. 638#, 700-04. To reject Dr. Erb’s opinion, the ALJ
was required to provide specifimd legitimate reasons supportgdsubstantial evidence. He
provided those reasons. First,fbend that Dr. Erb’s diagnostd traumatic brain injury was
based on Ms. Rask’s own report. Tr. 945. Thi lisgitimate reason tojext a medical opinion.
See Turner v. Comm’'613 F.3d 1217, 1223 (9th Cir. 2010) ifuit ALJ observation that doctor’s
diagnosis was based on claimant self-reporisi¢egitimate reason teject diagnosis).

Second, the ALJ observed that Dr. Erb’s diagnosis of traumatic brain injury “is not
supported by any medical evidence, signs oradinindings such as CT-brain scans, magnetic

resonance imaging . . . or abnormal neuraabéxamination findings[.]” Tr. 945. Lack of
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support in laboratory findings can diminish theigi® of a medical opinion: The “ALJ need not
accept a treating physician’s opinion which is ‘baafl conclusionary in fa with little in the
way of clinical findings tasupport its conclusion.’Magallanes v. Bower881 F.2d 747, 751

(9th Cir. 1989) (quoting’oung v. HecklerB03 F.2d 963, 968 (9th Cir. 19863ke als®0 CFR

8 404.1527(d)(3) (“The more a medical source prssetevant evidence to support an opinion,
particularly medical signs anddaratory findings, the more weigive will give that opinion.”).

Third, the ALJ found that Dr. Erb relied on M8ask’s unreliable descriptions of her
symptoms. He explained that “Dr. Erb algavas accepting of [Ms. Rask’s] subjective,
unsubstantiated claims, despite overwhelming nadividence of record to the contrary.”

Tr. 956. The ALJ thoroughly discussed Ms. Rask&dirility and found that her descriptions of
her symptoms were unreliablgeeTr. 955-57. An ALJ “may fect a treating physician’s
opinion if it is based ‘to a laggextent’ on a claimant’s selfgerts that have been properly
discounted as incredibleTommasetti v. Astru®33 F.3d 1035, 1041 (9th Cir. 2008) (quoting
Morgan v. Comm’y169 F.3d 595, 602 (9th Cir. 1999)).

Fourth, the ALJ concluded thBtr. Erb’s conclusion that Ms. Rask was unable to return
to full-time work was contradicted by Ms. R&skctivities of dailyliving. Tr. 951-52. The ALJ
noted that Ms. Rask “performed extensive driving to her numerous doctor and therapy
appointments” and was able to read and veiteails to her vocatial counselor. Tr. 951-52.
The ALJ noted, for example, that Ms. Rask “q@msed a well written 1Paragragh letter to” her
vocational counselors. Tr. 957. An ALJ may afforskleveight to an opiniotinat is inconsistent
with other evidence in the recoi@df. 20 C.F.R. § 404.1527(d)(4) (‘#hmore consistent an
opinion is with the record as a whole, therenwveight we will gve to that opinion”).

Finally, the ALJ noted that Dr. Erb’ssessment of Ms. Rask’s capabilities was
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inconsistent with the observatis in her treatment notes. TAeJ noted, for example, that
Dr. Erb described Ms. Rask “as an ‘aleregdant woman who doast appear fatigued.”
Tr. 953. Dr. Erb also noted that Ms. Rask camappointments prepared with typed notes.
Tr. 953. An inconsistency between treatment natesa medical source’s conclusion is a valid
reason to discount the source’s opiniSee Saelee v. Chat®4 F.3d 520, 522-23 (9th
Cir. 1996) (ALJ properly cited inconsistencytleen treating doctor’s treatment notes and his
report as reason to discount his opinion).

Notwithstanding these reasons, Nask argues that the Adid not adequately address
Dr. Erb’s specific opinions about Ms. Rask’s noetonal limitations anability to work full-
time. Those opinions, however, were dependearr. Erb’s impressionsnd diagnosis. As the
ALJ explained, much of Dr. Erb’s medical oginiwas based on Ms. Rask’s own description of
her diagnosis and symptoms. Tr. 956. Moreover AhJ noted that Dr. Erb’s conclusions were
not supported by independent medical tests94%. These reasons undermine the foundation of
Dr. Erb’s medical opinion and satisfy the ALJ’s burden of “settingaaigitailed and thorough
summary of the facts and conflitg clinical evidence, stating his interpretation thereof, and
making findings."Magallanes 881 F.2d at 751.

Finally, Ms. Rask argues thda]s a practical matter, ¢hALJ and Dr. Erb agree that
[Ms. Rask] sustained an injury that causes her cognitive limitations in a work environment.” Pl.’s
Br. 9. Consequently, she contends that the &kdasons for discountirigy. Erb’s opinion “are
irrelevant.” Pl.’s Br. 10. Ms. Ragkay be correct that the ALJ and Dr. Erb agreed that Ms. Rask
sustained an injury that casssome cognitive limitations. &h clearly disagreed, however,
about the extent of those limitatior&eeTr. 879, 954-960. Accordingly, the ALJ’s reasons for

discounting Dr. Erb’s opinion arot irrelevant. As explainedave, the ALJ set forth specific
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and legitimate reasons supportedsipstantial evidence to discoudt. Erb’s conclusions about
Ms. Rask’s capacity for work.

2. Dr. Blakey’s opinion

The ALJ accorded Dr. Blakey’s opinion “lgtiwveight in comparison to the objective
signs and clinical findings used in the non-diagnosis of any brairyiar neurological insult by
both Dr. Reiter and Dr. GreifTr. 948. As he did with respeto Dr. Erb’s opinion, the ALJ
provided several specific and lBgate reasons to reject [Blakey’s opinion. First, the ALJ
noted that Dr. Blakey relied on Ms. Rask’s dgsmon of her “alleged symptoms to render his
diagnosis[.]” Tr. 947. In fact, as the ALJ pointeat, Dr. Blakey admitted as much in his report.
Tr. 292, 947. Second, the ALJ recounted the resfilr. Blakey’s testing that showed

Ms. Rask had “superior’ perceptual-organizatsiils” and a “‘mixed pattern of symptoms in
which somatic reactivity underrsss is a primary difficulty.”Tr. 947 (quoting Dr. Blakey at
Tr. 291). Finally, the ALJ compared Dr. Blakegonclusions to Dr. Reiter’s contrary
conclusions. He noted that Dr. Reiter alsdqgrened a battery of neuropsychological tests and
found no evidence to diagnose a mental disood traumatic braiinjury. Tr. 947-48.

Ms. Rask nonetheless argues that these reasons are insufficient. In particular, she cites
Dr. Blakey’s comment that thresults of the testse administered “themselves|[] support the
diagnosis of a Traumatic Brainjlmy resulting in PostcussionBisorder.” Pl.’s Br. 12 (quoting
Dr. Blakey at Tr. 292). The ALJ, however, explad that Dr. Blakey’s testing showed a mixed
picture, with Ms. Rask recording superior H&sin some areas and average or problematic
results in others. Moreover, the Alcontrasted Dr. Blakey’s testrdts with the results recorded

by Dr. Reiter that showed no basis for a diagnokisaumatic brain injury. Ultimately, where,

as here, the medical evidence is susceptible te than one rational interpretation, “it is the

OPINION AND ORDER - Pg. 20



ALJ’s conclusion which must be uphel&ample v. Schweike894 F.2d 639, 642 (9th
Cir. 1982).
B. Lay Witness Evidence

Social Security regulationsqgaire the ALJ to consider aklevant evidence. 20 C.F.R.
8 404.1545(a)(3). This includes evidence submitethmily members, such as Ms. Rask’s
mother and ex-husband. 20 C.F.R. § 404.1513(d)@qrill v. Shalalg 12 F.3d 915, 918-19
(9th Cir. 1993) (family members competent to testify as to claimant’s condition). Opinions from
other sources, such as family members, may be accorded less weight than opinions from
acceptable medical sourc&omez v. Chatef74 F.3d 967, 970-71 (9th Cir. 1996). An ALJ,
however, may not disregard lay witness testintamyess he or she expressly determines to
disregard such testimony and gives reagmrmane to each witness for doing daeivis v.
Apfel 236 F.3d 503, 511 (9th Cir. 2001).

1. Ms. Ellis

Ms. Rask’s mother, Diane Ellis, completethad-party function rport and testified at
Ms. Rask’s first hearing in January 2007. 146-154, 914-22. In her third-party report, Ms. Ellis
wrote, in part, that before the car accidétsg, Rask was “very social” and “very organized.”
Tr. 153. Afterwards, however, Ms. Rask “canredd and comprehend recipes. She cannot do
calculations, and she doesn’t have the energyishfithe food if she starts it.” Tr. 153. During
the hearing, Ms. Ellis téfied, in part, that if Ms. Rask vgaexposed to too much visual and
audio stimulation, Ms. Rask “just shuts down. Shetbasay, I've got to be qui[e]t. I've got to
go rest. I've got to take sontiene to recuperate.” Tr. 918.

The ALJ expressly determined to disregard Hiéis testimony. He explained that “[i]n

direct comparison to all the medical evidenceeabrd reflected in dail above, | find the
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testimony of the claimant and her mother not ehticredible.” Tr. 957. He also explained that
Ms. Ellis’s “testimony is controverted by thegnitive testing revealing ‘superior intellectual
ability in the area of perceptuatganizational skills’ Tr. 957 (quoting Dr. Blakey at Tr. 291).
“One reason for which an ALJ may discountt tastimony is that it@nflicts with medical
evidence.Lewis 236 F.3d at 511. Ms. Ellis’s third-pgriunction report and hearing testimony
dealt primarily with Ms. Rask’s cognitive futiegning. The ALJ found that her evidence was in
conflict with medically acceptable evidence dispgtithe existence of cognitive deficits. That is
a germane reason to discount her evideBee.Bayliss v. Barnhad27 F.3d 1211, 1218 (9th
Cir. 2005) (affirming ALJ decision rejecting familgember testimony thatas inconsistent with
medical record). The ALJ did not errdisregarding Ms. Ellis’s evidence.

2. Mr. Rask

Ms. Rask also argues that the ALJ “faileditscuss Mr. Rask’s obseations at all.” Pl.’s
Br. 15. Kevin Rask is Ms. Rask’s former hustaTr. 288. Unlike Ms. Ellis, however, he neither
submitted a third-party function report nor testifaddh hearing. In fact, he did not directly offer
any evidence at all. Instead, Dr. Blakey interviewed Mr. Rask as part of his psychological
assessment of Ms. Rask. Tr. 288-89. As such, thenadtions he offered formed a portion of the
basis for Dr. Blakey’s opinion. The Ninth Ciithas never held that an ALJ must explicitly
address evidence that is not offe directly to the Commissiondndeed, the regulations define
“evidence” as “anything [the @imant] or anyone else submitsus[the Commissioner].” 20
C.F.R. § 404.1512(b) (emphasis added). Mr. Rasliservations about Ms. Rask were not
submitted to the Commissioner; they were subuihitteDr. Blakey. The ALJ did not err in not

addressing them.

OPINION AND ORDER - Pg. 22



C. Sufficiency of Evidence at Step Five

Ms. Rask next contends that the “ALJ' €5 finding is nosupported by substantial
evidence[.]” Pl.’s Br. 18. At steps four and fitke ALJ considers a claimant’s ability to return
to either her past relevant wook to other work that exista the national economy. 20 C.F.R.

8 404.1520(a)(4)(iv), (v). An ALJ may rely oretllestimony of a VE to determine whether a
claimant retains the ability to perform wo@senbrock v. ApfeR40 F.3d 1157, 1162 (9th

Cir. 2001). “Hypothetical questions asked of Woeational expert must ‘set out all of the
claimant’s impairments.'Lewis 236 F.3d at 517 (quotinr@amer v. Sec’y of Health and Human
Servs,. 815 F.2d 1275, 1279 (9th Cir. 1987)). In thervthat an ALJ’s hypothetical question
fails to account for all the claimant’s impairmeritee “opinion of the vocational expert that [the]
claimant has a residual working capacity has no evidentiary vahadldnt v. Heckler753 F.2d
1450, 1456 (9th Cir. 1984).

Ms. Rask makes two arguments regardingfthé's hypothetical questions to the VE and
the VE’s response. First, Ms. Stacontends that the hypothetigalestion that the ALJ posed to
the VE included a set of mental limitations tHdtered from the mental limitations he ultimately
included in his formulatioof her RFC. Pl.’s Br. 18-19.

During the hearing held on March 12, 200i& ALJ asked the VE to consider a
hypothetical claimant with “non exertional restricts . . . [that] can be found at Exhibit 21F.”
Tr. 929. The ALJ then provided the VE with a cagythe exhibit. Tr. 29-30. Exhibit 21F is the
mental RFC assessment completed by Dr. AmaterShe first two pageare a series of 20
guestions with check-box responses. The thage includes room for written notes. Tr. 530-32.
On page three, Dr. Anderson wrote that Mask “can remember locations and simple

instructions” and “can perform simple 1-2 stapks, would do bestith predictable routine
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tasks[.]” Tr. 532 (capitalization removed). Wheonsidering all othe restrictions in

Exhibit 21F, including Dr. Anderson’s writtenmmonents on page three, the VE responded that a
hypothetical claimant would not lmapable of performing Ms. Rdskpast relevant work, but
would be capable of performing other worladable in the national economy. Tr. 931. In his
formulation of Ms. Rask’s RFC, the ALJ found,part, that Ms. Rask “can remember simple
work instructions and locations[.]” Tr. 958.

Ms. Rask argues that the “ALJ’s mental RFC framed [her] limitations in terms of work
instructions and locations” whiler. Anderson’s assessment, giie the VE, “stated limitations
in terms of ‘steps[.]’” Pl.’s Br. 19. This is err@he argues, because “[t]hese limitations are not
comparable.” Pl.’s Br. 19.

The court disagrees. Both the ALJ’s foration of Ms. Rask’s RFC and Dr. Anderson’s
assessment described Ms. Rask as being caplat@membering simple instructions. The two
assessments are not inconsistent merely be&@ugenderson’s assessntarontained additional
descriptive statements made in terms of stepanynevent, even if there is a small difference
between Dr. Anderson’s assessment and thesARFC formulation, Ms. Rask does not explain
how that difference is material or amount@tdispositive error. The ALJ’s hypothetical
guestion to the VE, based on Dr. Anderson’ssssent, and the ALJ’s ultimate formulation of
Ms. Rask’s RFC, are nearly identical. TheJAd conclusion that Ms. Rask “was capable of
making a successful adjustment to other works wherefore, supportdry substantial evidence.
Tr. 959.

Second, Ms. Rask argues that the two jobstified by the VE, small products assembler
and electrical component assembler, Tr. 95@uire reasoning skills beyond what ALJ assessed

Ms. Rask capable of performing. Pl.’s Br. 17-20. Mask begins by noting that the Dictionary
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of Occupational Titles (“DOT%' indicates that both jobs regeia reasoning level of two. DOT
reasoning level two requires ardividual to be capable dfa]pply[ing] commonsense
understanding to carry out detailed but uninvolweiiten or oral instructions. Deal with
problems involving a few concret@riables in or from standaegd situations.” DOT App. C
.2

Ms. Rask argues that reasoning level two reguinental capacities greater than those the
ALJ described in his formulation of her RARL.’s Br. 19-20. The court disagrees. While
reasoning level two indicates that instructions“degailed,” the DOT qualifies that they are also
“uninvolved” and can be carried out with ‘fmononsense understanding.” As noted above, the
ALJ found that Ms. Rask could “remember sleypoutine type worknstructions and
locations|.]” Tr. 958. Moreover, other courtsvieaconsistently found #t reasoning level two
corresponds to the abilitp perform “simple, routine work tasksSbto-Rojas v. Comm’Case
No. 09-6218-Kl, 2011 WL 39141 *8 (D. Or. Jan. 6, 20¢DOT reasoning levels one and two
encompass an ability to perform simple, routine work taskse®;also Meiss| v. Barnhar#03
F.Supp.2d 981, 984 (C.D. Cal. 2005) (“Someone abtettorm simple, repetitive instructions

indicates a level of reasoning sopluation above” reasoning level onéjackett v. Barnhart

H The DOT was published by the Department of Labor, and the latest edition, the

Fourth, was last published in 19®eeDictionary of Occupatiorditles Fourth Edition,

Revised 1991, http://www.oalj.dol.gov/libdot.htithe Commissioner “has taken administrative
notice of the Dictionary oDccupational Titles[.Massachi v. Astrye486 F.3d 1149, 1153 n.8
(9th Cir. 2007). The Commissioner relies “prinfhaon the DOT . . . for information about the
requirements of work in the national economy. [CQwnmissioner] use[shese publications at
steps 4 and 5 of the sequehé&galuation process.” SSR-00-4p.

The DOT provides ratings for jobs correspondimghe relative level of skill required to
perform them in a number of different categsri€hese categories include reasoning level,
mathematical development, language develmand specific vaational preparatiorSee
DOT, App. C, http://www.oalj.dol.gov/PBLIC/DOT/REFERENCES/DOTAPPC.HTM

12 Seehttp://www.oalj.dol.gov/PUBLICDOT/REFERENCES/DOTAPPC.HTM.
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395 F.3d 1168, 1176 (10th Cir. 2005) (“level-tveasoning appears more consistent with
Plaintiff's RFC,” which describes an ability perform “simple and routine work tasks”).
D. Further Development of the Record

Finally, Ms. Rask contends that the ALJ fdil® “properly develop the record regarding
[her] mental iliness.” Pl.’s Br. 16. She notes tthaee examining doctors, Drs. Blakey, Reiter,
and Greif, found evidence that her symptoms mioghthe product not of traumatic brain injury
or post-concussive disorder, but rather ofychegenic or somatizationstirder. Pl.’s Br. 16-17.
Despite that evidence, the ALJ did not subpaéeadoctors or submit additional questions to
them concerning the possibility that Ms.dRauffers from a somatoform disordeér.

Ms. Rask, however, never claimed that she avsabled on the basis of mental illness in
general or somatization disorderparticular. In her initial application for DIB, she listed her
“illnesses, injuries or conditions” as “subbeain injury; post-concussion syndrome; head,
shoulder, back, neck, right legght arm [and] hand injured.” TA04. According to Dr. Greif,
Ms. Rask expressed “ambivalence” about DeifZ impression that Ms. Rask’s dysfunction
“looks primarily of psychogenic nature[.]” Tr. 63Rr. Erb’s treatment notes also suggest that
Ms. Rask did not endorse Drs. Reiter and Greif'sclusion that her symptoms were somatic or
psychogenicSeeTr. 777, 788-89. Even in her brief to tbeurt, Ms. Rask contends — at least
primarily — that she is disabled on the basiamfongoing cognitive impairment.” Pl.’s Br. 1.

Thus, Ms. Rask argues to this court tiet ALJ erred in failing to obtain evidence
concerning an impairment that she is perfignawilling to claim or accept. Her argument

requires the court carefully to balance the bosdef the claimant agnst the duties of the

13 “Somatoform disorder” is a category disorders, of which “somatization
disorder” is one variety. DSM-1V at 485.
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Commissioner. The claimant must prehe is disabled. 20 C.F.R. § 404.1512ganel v.

Apfel 172 F.3d 1111, 1113 (9th Cir. 1999) (“The claimaedrs the burden pfoving that she is
disabled.”)!* The ALJ, however, “has an independent ‘duty to fully and fairly develop the record
and to assure that the claimant’s interests are considefe&petyan v. Halte242 F.3d 1144,
1150 (9th Cir. 2001) (quotingmolen v. ChateB0 F.3d 1273, 1288 (9th Cir. 1996)). This duty
extends to represented claimards.

In most cases, the court would not assigartALJ the duty to investigate potential
diagnoses that the claimant does suggest herself. It is reasof@bor an ALJ to assume that a
claimant is not impaired by a conditioratrshe does not allege impairs It&ge, e.g., Wall v.
Astrueg 561 F.3d 1048, 1063 (10th Cir. 2009) (findingttALJ did not err in not obtaining
evidence concerning a condition tleimant did not allegeghidler v. Bowen651 F.Supp.

1291, 1298 (N.D.Ind. 1987) (Claimant “was not undeatiment nor taking any medication for a
psychological problem. . . . Therefore, it was ogeble for the ALJ to conclude that plaintiff
was not suffering from any disling mental impairment[.]”).

Ms. Rask’s case, however, presamssual circumstances. As noted ab@ugranote 4,
somatization disorder is characterized in pantheysufferer’s belief that his or her symptoms are
real, even in the absence of a physical cabee.United States v. FarmédA7 F.3d 1175, 1176
n.2 (8th Cir. 2011) (“sufferers perceive theimgytoms as real”); DSM-IV at 486 (“unexplained
symptoms . . . are not intentionally feignecponduced”). Consequently, if Ms. Rask suffers
from a somatoform disorder, she may have avoided or disavowed the very examinations,

consultations, and treatments that wouldenmost fully suppded her application.

14 While the claimant bears the burderpadving that she is disabled, neither the

law nor regulations require that she cotisementify the specift condition causing her
symptomsSee, e.g.Jackson v. Bowe873 F.2d 1111, 1113 (8th Cir. 1989) (holding that a
specific diagnosis is not a prerequigibegranting disability benefits).
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In light of that possibility, the ALJ haa heightened duty to develop the record.
Tonapetyan242 F.3d at 1150 (“ALJ’s duty to develop tieeord fully is . . . heightened where
the claimant may be mentally @nd thus unable to protect h@wn interests.”). This is even
more so because the Commissioner has listed somatafeorder in the Listing of Impairments.
20 C.F.R. Pt. 404, Subpt. P, App. 1 § 12.07sich, the Commissioner recognizes that
somatoform disorder is potentially “severeagh to prevent an inddual from doing any
gainful activity[.]” 20 C.F.R. § 404.1525(a). Somiaion disorder may not only explain many of
Ms. Rask’s symptoms, it may alomarrant a finding of disability.

The court, therefore, concludes that in timeisual circumstances of Ms. Rask’s case, the
ALJ should have obtained additional evidenceceoning the possibility that she suffers from
somatoform disorder. In remanding this castheoCommissioner, however, the court does not
endorse the proposition that ALJs must alwaygage in open-ended investigations into every
potential diagnosis suggested by the evidence ddes the court endortige proposition that an
ALJ must always rule out the polsiity that somatoform disorder is responsible for a claimant’s
unexplained symptoms. In Ms. Rask’s case, howdkeze doctors suggedtéhe possibility of
somatic or psychogenic symptoms. Similar medés@dience should be a threshold requirement
for any claimant alleging thatehCommissioner erred in failing tavestigate the possibility of a
somatoform disorde6ee20 C.F.R. § 404.1508 (a “physicalmental impairment must be
established by medical evidence consisting ofssiggmptoms, and laboratory findings, not only
by your statement of symptoms”). The ALJ’s dutydavelop the record iss always, contingent
upon the specific evidence, circumstances,amdlitions of the individual claimant.

VI. CONCLUSION

The court reverses the Commissionelégision and remands the case to the
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Commissioner. On remand, the Commissioheusd reopen the record for the limited purpose
of obtaining additional evidence sufficientdetermine whether Ms. Rask suffers from a
somatoform or similar mental disorder. Then@nissioner should hold additional hearing if
necessary. After obtaining additional evidence tstimony, the Commissioner should issue a
new decision addressing whether Ms. Rasksaliled as a result of a somatoform or similar
mental disorder.

The Commissioner’s decision is REVERSEB the case is REMANDED for further
proceedings consistent with the instructions described above.

IT IS SO ORDERED.

Dated this 14th day of November, 2011

/s/ Michael H. Simon
Michael H. Simon
UnitedState<District Judge
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