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JELDERKS, Magistrate Judge:

Plaintiff Jane Doe, by and through her GuardidrLitem, asserts claims against
Defendant Gladstone School Distr{€tefendant District) and tee of the District's employees
(Individual Defendants) under TétlVI of the 1964 Civil Rights Act (42 USC §2000d) and the
Equal Protection Clause of the Fourteenthefsament (42 USC §1983). Plaintiff also asserts
supplemental state claims of negligence and negligesicse. The Defendants move for
summary judgment on all claims and, in tHieeply Memorandum move, to strike certain
evidence submitted by Plaintiff in support of IR&sponse to the motion for summary judgment.

For the reasons set out below, Defendamistion for summary judgment is granted in

part and denied in part and Defendants’ motiorstrike are granted in pgaand denied in part.

Background

Plaintiff was born in Portland, Oregon. Herther is African-American and her father is
Haitian. In 2009-2010, Plaintifteended Kraxberger Middle School (“Kraxberger”) in the
Gladstone School District for her seventh grgelar. She was twelwears old and was the
only black female student in her grade. PB@9-2010 school year wasethnly year Plaintiff
attended Kraxberger. Following her seventhdgryear, Plaintiff transferred to the North

Clackamas School District.
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Defendant Gladstone School District ofgesaone elementary school, one middle school
and one high school. During the 2009-2010 sclgeal, Defendant Robert Stewart was the
district superintendenDefendant Nancy Bailey was the mippal at Kraxberger and Defendant
Kim Nomenson was one of Kraxberger’s school celors. Kraxberger enlled approximately
550 students.

During the 2009-2010 school year, the Disthiat in place a policy prohibiting hazing,
harassment, intimidation, menacing, bullying atiter forms of student misconduct. According
to the District’s policy, “harassment,” “intimidation” and “bullying” mean

any act that substantially interfenegh a student’s educational benefits,

opportunities or performance, that taldsce on or immediately adjacent to

school grounds, at any school-spomsbactivity, on school-provided
transportation or any official schoblis stop, and that has the effect of:

a. Physically harming a studemtdamaging a student’s property;

b. Knowingly placing a student in resmble fear of physical harm to
the student or damage to the student’s property; or

C. Creating a hostile educational environment.

In addition, Kraxberger Midél School had a “Student Handbook” which was available to
students either in hacdpy or online. The Handbook includespedures for student or parent
complaints, specific procedures for dealing Wittassment complaints, and a “Student Code of
Conduct” which defined “problerareas” or “infractions” and sugged a range of consequences
for disciplinary infractions.

Defendants assert that, addition to the above policigbe District prowded workshops
and training seminars to Disttistaff covering issues ofgpect, tolerance, cultural and
economic diversity and bullying and harassment.

In her Declaration, Bailey describes hevelepment and implementation of an “anti-
bullying/harassment curriculum” as part of andiAsory program.” This curriculum, as Bailey

describes it, incorporatedustent discussion and activitidssigned to “increase cultural

OPINION AND ORDER -3



tolerance, enhance mutual respect, and decstadent conflict and harassment.” Bailey also
asserts that a student assenmd®yoted to anti-bullying anahti-harassment was held in May
2010 as part of this curriculum.

Defendant Bailey’s Declaration sets out thistrict policy-based procedure used at
Kraxberger to respond to complaints of stud@isconduct, including harassment and bullying.
Those steps were described as follows:

() If a staff member learns of or wesses the misconduct, he/she will interject
and stop the conduct.

(2) Depending on the circistances, one or all oféhinvolved students may be
removed from the classroom amrea where the conduct occurred.

(3) The staff member would discuss the aiton with the students if possible, or
contact the office for administrative assistance.

(4) The staff member would report such an incident or any report of
discrimination, harassment or bullyingttee administration for further action.

(5) The administration would follow upith the studentsral may contact the
students' parents. Specificscipline may follow, dep®ling on the circumstances.

According to Superintendent Stewart, ttyise of process at the school level would
generally be used to address studendcict and discipline an absent extenuating
circumstances, the Superintendent would nobb® aware of or pacipate in individual
student complaints ofger harassment or bullying.

Plaintiff asserts that towattie beginning of her school yeatrKraxberger, student “A”
pushed Plaintiff into a locker and called her “nigger.” Principal Bailey placed both Plaintiff and
student “A” in timeout. Plaintiftestified that Bailey told her that she was being put in timeout

because she had pushed student™A.”

L All references to testimony are to deposition testimony.
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Plaintiff asserts that iNovember, 2009, student “B” pushed Plaintiff's cafeteria tray
away and said “No niggers allowedsib here.” Plaintiff reported thincident to Bailey. Bailey
testified that she went through an hour amél&to two hour procss interviewing students,
including student “B,” and deteiined that student “B” had said something to the effect of
“Why, because she’s black.” Bailey charaided the remarks made by student “B” as
“something short” and “inappropt&” Bailey did not take angotes from her conversations,
prepare anything in written form after the incidentomplete a disciplinary referral for student
“B.” Baliley testified that student “B™s motherrrived at the school taf the incident, wanted
student “B” to apologize to Plaiiff and told Bailey that sheras going to take student “B” home
for the rest of the day. Plaintiff testified thateafthis incident, Bailey told her that “Gladstone
kids” were not used to being outside the distied did not know how it was for a black person.

On November 10, 2009, Plaintiff’'s mother visitdhe District office. Plaintiff’s mother
testified that she spoke with Pia Leonard, thetfitit's Human Resources Director, and asked to
speak with Superintendent Stewart. Howehandwritten notes of the meeting and the
subsequent communications frone tRistrict office to Bailey werérom Glenda Schmutzler, the
Superintendent’s Administrative 8istant. Plaintiff’'s mother testified that when she asked to
speak to the Superintendent she was tolditlvesss her concerns on a piece of paper and was
handed “a ripped piece of paper” and told to woitethe back of it. Plaintiff’'s mother also
testified that, through her friend Tyronne Sandsh® made out a written complaint regarding
the problems Plaintifivas having at school.

Bailey testified that after receiving information from Schmutzler about Plaintiff's
mother’s visit, she contactedigerintendent Stewart who asked her to set up a meeting at the

school level. Bailey, school counselor Kiomenson, Plaintiff, Riintiff’'s mother and
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Plaintiff's mother’s friend, Tyronne Sanderset on November 13, 2009 at Kraxberger.
Plaintiff’'s mother discussed her concerns askled that Bailey and Nomenson hold an assembly
“setting the tone” regarding respedlaintiff’s mother testified that Bailey told her that
Gladstone students were not usedhe outside world. Bailegsserts that she explained the
school’s Advisory Program, that the meetimgled “very positively.” Bailey also asserts that
after the meeting she made an extra effort to check in with Plaintiff at school to see how she was
doing until she was told by anotheundént that Plaintiff did not warBailey to be her “friend.”
In her testimony, Plaintiff describes Baileglecking in as “following [her] around” and
“checking up on [her] . . . 24/7" as if Bailey w&concerned that [Plaintiff] was the problem.”
Plaintiff asserts that adanuary 26, 2010, two male séunds, “D” and “E,” pushed
Plaintiff's head into a locker and shouted “niggat’her. Plaintiff asserts that she reported the
incident to Vice Principal Kevildnderson. While Plaintiff was reporting the incident, the same
two boys walked by and Plaintéfvore at them, for which Andens admonished her. Anderson
asserts that he conducted awdstigation, includingeviewing the surveillance video of the
incident and interviewing the two male statieinvolved and an independent witness, and
concluded that the students hadshed Plaintiff accidentally. Anderson asserts that at no time
did anyone, including Plaintiffndicate that any racial langge was exchanged between the
students. Anderson concluded thatdiscipline was warranted. iBgy testified that on January
27, 2010, she received a message from Plaintif6gher that she would be keeping Plaintiff
home “until things resolved.” Bailey asserts that she attempted to set up a meeting with
Plaintiff's mother on January 28, 2010 discuss the incident furthieut that Plaintiff’'s mother

cancelled.
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Plaintiff asserts that aftdanuary 2010, Plaintiff was tesbkabout having “Haitian body
odor” and was called “HBO.” Plaintiff also assetthat she reported to Bailey an incident in
which student “C” told her she had Haitian body odlod that Bailey said she would talk to
student “C.” There is no record of a respoos of any discipline being imposed after this
incident.

In February of 2010, Plaintifrote about racism in a sgavriting test. The paper was
flagged as a “crisis paper” by the Oregon Depantnoé Education and copé were sent to the
District. Bailey, Nomenson and Anderson had atmgedo review the paper but did not discuss
it with Plaintiff or Plaintiff's mother or ask Plaintiff if she was talking about Kraxberger
specifically in her paper. Bailey testifiliat the consensus between her, Anderson and
Nomenson was to “continue doimdnat we were doing . . . ."

In her Declaration, Plaintiff describes 2@agate incidents between March and June of
2010 in which no fewer than 20 students direat@gpropriate comments or behavior towards
her. She asserts that:

On March 18, 2010, student "F," told Plafitihat he had heard that black people put
mayonnaise in their hair. Plaintiff's iieteacher, Tracy Skowhede and special
education assistant Gingéreen responded to Plaintiff’'s complaint of being
called “mayonnaise” by taking Plaintiff atide other student out in the hall.
Green asserts neither student gaweiadication that the mayonnaise comment
had anything to do with race. She ass#&htstold the students that when she was
growing up, women used mayonnaise in thair as a hot otreatment and that
the students could look it ugm the internet. Plaintiff sified that Green told her

that African-Americans usadayonnaise in their hair.
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On March 26, 2010, student "G" cadl Plaintiff "shit oreo."

On April 2, 2010, student "H" told Plaifftthat “nigger” was her favorite word.

On April 7, 2010, student "I" said to Pdiiff, "Hey nigger, do you have any
mayonnaise?”

On April 8, 2010, during lunch, student "C" spit Plaintiff's food and said that she did
not like black people. She also said thldblack people stink and that they do not
deserve to live.

On about April 13, 2010, student "I" told Ri&ff that she was as dark as the sky.
Plaintiff asserts that she told Baylabout the incident but student "I"
continued to make the comment.

On the same day, student "J" told Pldirihat she was as dark as charcoal.

Also on the same day, during math classdent "K" called Plaintiff a nigger and said
that she put mayonnaise in her hair.

On April 30, 2010, student "L," told anothehite student, student "M," to take a
package of mayonnaise to Plaintiff and tell teeput it in her hair, which he did.
Students “L” and “M” were disciplined witttimeouts” and written referrals were
completed by Bailey reflecting this discipline.

On May 5, 2010, students "N," "O," "A," and "Rbinted out to the class that Plaintiff
had paint in her hair and said tilsae should wash it out with mayonnaise.

On May 6, 2010, student "Q," told Plaintiffahher nickname should be "Mayonnaise."

On May 7, 2010, student "R" told Plaintiff that she looked like “poop.”

On May10, 2010, student "Q" told Plainté&§ain that her nickname should be

"Mayonnaise," and student™8ursed at Plaintiff.
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On May 11, 2010, student "Q" agaialled Plaintiff "Mayonnaise."

On May 17, 2010, students "T" and "U" told Ptdfrthat Plaintiff putmayonnaise in her
hair and that she had a disease.

On May 20, 2010, student "V," told other statein front of Plaintiff that she put
mayonnaise in her hair.

On June 2, 2010, several students yelled "niggePlaintiff and thew paper at her.

On June 3, 2010, student "S" called Plaintiffdy¥nnaise.” Plaintifasserts that on that
same day, while she was walking i gparking lot, students "W" and "X"
approached her and student "W" askedr@féif she would ever consider him
black. Then student "X" asked student "iWHe would ever consider Plaintiff
white and student "W" said "fuck no."

On June 4, 2010, student "S" told Plaintifat she needed a "haircut, greaser.”

On June 11, 2010, the last day of school, stutt&htold Plaintiff that she did not like
black people and that allditk people stink because they are so black. Bailey
issued student “C” a disciplinary refal and contacted the student’s parent.

Plaintiff asserts that each thfese incidents was reportedatgtaff member at Kraxberger,

primarily to Bailey. According to Plaintiff, Biey’'s responses to hermged from assurances
that she would talk to the offending studentéonments such as “Oh, well.” One of Plaintiff’s
fellow students testified thabtn occasion, Bailey respondedctmmplaints of name calling by
telling Plaintiff, “Just ignore it and it will stop.”

Though Defendants do not deny that severatlamttis involving Plaintiff occurred over

the school year, staff members deny that marthe@tomments, especially those regarding

mayonnaise, were reported to them as having rag&tones or being racially motivated. In her
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Declaration, Bailey describeghe reported misconduct ‘@sappropriate” comments and
“teasing.” She also asserts that she responaedptly to each report received and either talked
to or disciplined each of the students Pl&fimr others identified as making inappropriate
comments.

On April 19, 2010, Plaintiff attended aeeting with Bailey, Nomenson, Anderson,
Leonard, her mother and her mother’s advocaetr Tyronne West. The tone and content of
the meeting are described very differently by 8ahnd Plaintiff. Both agree that Plaintiff
shared her concerns regarding tomments that were being daited toward her. Plaintiff
asserts that Bailey “started angi’ and explained that Gladstoseidents were not used to being
outside the district. Bailey ast®that she tried to explain tdestrict’'s attempts to respond to
Plaintiff's complaints but was repeatedly ciftloy Plaintiff's mother. The parties agree that
Plaintiff's mother ultimately beame angry and left the meeting.

On April 21, 2010, Bailey met with Lori Gmbers, one of Plaintiff's teachers.

Chambers asserts that Bailey informed herBtaintiff had identified Chambers as someone she
could trust. Chambers asserts she agreed Ridetiff's “go to person” when Plaintiff had
concerns or wanted to talk. Shlso asserts that Plaintiff then joined this meeting and discussed
specific instances of students making inappiate comments, particularly those about
“mayonnaise.”

Plaintiff was absent ten dagsiring the school year and fafied her year at Kraxberger
with a 3.25 cumulative grade point average. Plaasserts that she stayed home seven of those
ten days because of “the racial discrimination and bullyingdiniff's mother testified that
Plaintiff's grades at Kraxbergarere “good” but “not her best.After her seventh grade year at

Kraxberger, Plaintiff transferred tbe North Clackamas School District.
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Claims

Plaintiff brings five claims.The first claim alleges that the Defendant District violated
42 U.S.C. 82000(d) (Title VI) by discriminatiragainst Plaintiff though its “deliberate
indifference” to racial and natioharigin harassment of Plaifitiby other studentat Plaintiff's
school.

Plaintiff's second claim alleges that the Defant District violatedPlaintiff's rights to
equal protection under 42 U.S.C. 81983 by deprivirgniff of the right toattend school free of
“overt, pervasive, and officially counter@ad racial and national origin harassment.”

Plaintiff's third claim allges that Defendants Stewdsgiley and Nomenson, in their
individual capacities, violated Plaintiff'sgits to equal protection under 42 U.S.C. 81983 in
their responses to Plaintiff's complaints of racial harassment.

Plaintiff's fourth claim allges that all Defendants were negligent in their failure to
protect Plaintiff from harassment and bullyinglahat the conduct of ¢hindividual Defendants
showed “malice or a reckless and outrageoudfarénce to a highly ueasonable risk of harm”
such that Plaintiff is entitletb an award of punitive damages.

Plaintiff's fifth claim alleges tht all Defendants were negligeaer se by violating state
statutes and rules which prohibit harassmiamtying and discrimination in public schools and
require school districts to dde@ and implement plans to asstinat students are not harassed

and bullied.

STANDARDS FOR EVALUATING MOTIONS FOR SUMMARY JUDGMENT
Federal Rule of Civil Procedure 56(c) auiaes summary judgmeiftno genuine issue

exists regarding any material faartd the moving party is entitled fimdgment as a matter of law.
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The moving party must show the absence of areis§material fact. Celotex Corp. v. Catrett,

477 U.S. 317, 325 (1986). The moving party maytdisge this burden by showing that there is
an absence of evidence to support the nonmoving party's case. Id. When the moving party
shows the absence of an issue of matéa@| the nonmoving party must go beyond the
pleadings and show that there is awgee issue for trial._Id. at 324.

The substantive law governing a claim or de¢etistermines whether a fact is material.

T.W. Elec. Serv., Inc. v. Pacific Elec. Coattors Ass'n, 809 F.2d 626, 630 (9th Cir. 1987).

Reasonable doubts concerning thestexce of a factuassue should be selved against the
moving party._ld. at 630-31. The evidence @& ttonmoving party is to be believed, and all

justifiable inferences are tme drawn in the nonmoving party's favor. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 255 (1986). No genussele for trial existshowever, where the
record as a whole could not letet trier of fact to find fothe nonmoving party. Matsushita

Elec. Indus. Co. v. Zenith Ra Corp., 475 U.S. 574, 587 (1986).

Discussion

|. Motions to Strike

In their Reply Memorandum, Defendants move to strike certain evidence submitted by
Plaintiff in support of her Response to the motion for summary judgmBefendants move to
strike the last two sentencesgaragraph 5 in Plaintiff's mother’s Declaration on the ground that
the statements constitute inadmissible hgees@ence. The sentences describe contact
Plaintiff's mother asserts she had with &ilORights Education Program Specialist from the

Oregon Department of Education.

2 Because these motions were raised in the contextfehBants’ Reply Brief, they have not been separately
docketed. Nevertheless, to clarify the evidence consideregching my conclusions loev, | briefly address them
as distinct motions here.
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Defendants also move to strike Exhibito Jill Odell’'s Declaration on the ground it
constitutes inadmissible hearsayd@nce, and on the additionabgnd that it iddated after the
plaintiff transferred out of the éendant district. Thigxhibit is a “Dear Cileague” letter dated
October 2010 from the U.S. Departmengdiucation Office for Civil Rights regarding
Harassment and Bullying

Finally, Defendants move to strike pages 60r6Exhibit 10 to Jill Odell's Declaration
on the ground that these pagestain inadmissible hearsay evidence. Defendants argue that it
was established in Plaintiff's desition that these pages, wiiare attached to Plaintiff's
journal, contain handwritten statements fromPRfantiff's mother. Defadants also argue that,
in addition to constituting hearsay evidence, ¢hesges relate to matsanvolving Plaintiff's
prior school district, and artherefore not relevant.

Defendants’ motion as to Exhibit 1 to theglldeclaration is granted and the court will
not consider the exhibit as paitthis Opinion and Order. Thaotions are otherwise denied and
the evidence will be admitted, not for the truth of what it contains, but simply to help establish
context for the relevamvents that occurred.

[l. Title VI Claim

Title VI of the 1964 Civil Rights Act, 42 3.C. §2000(d), prohibits discrimination based
on race, color or national origin in programs and activities that receive federal funding. Under

Title VI, only acts of intentional discriminain are prohibited. Alexander v. Sandoval, 532 U.S.

275 (2001). In litigation concerning studemstudent harassment brought under Title IX of
the 1964 Civil Rights Act, the U.S. Supreme Cdwatd that schools distris may be liable if
they are “deliberately indifferent to sexuatéissment, of which thdyave actual knowledge,

that is so severe, pervasive, and objectively offentiat it can be said tteprive the victims of
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access to the educational opportunities or bengfovided by the school.” Davis v. Monroe

County Board of Education, 526 U.S. 629, 650 (1996¢; also Fitzgerald v. Barnstable School

Committee, 555 U.S. 246, 250-251 (2009). Becaus€turt has emphasized that Title IX was
modeled on Title VI, I am confident it would apghe same standard where, as here, an action
alleging racial discrimination is brought under Title VieeSFitzgerald,.555 U.S. at 258-259.

A. Racially Hostile Environment

Here, Defendants move for summary judgment on Plaintiff's Title VI claim, contending
that neither were they “delibetely indifferent” to Plaintiff' sreports of harassment nor was the
harassment of Plaintiff sufficiently severe, peivaor objectively offensive to have deprived
her of access to educatiomgiportunities or benefits.

Defendants argue that the alleged racial harassment of Plaintiff was not sufficiently
severe, pervasive or objectively offensive that it deprived Plaintiff of the educational
opportunities or benefits offered bye district. However, afteraareful review othe record, |
conclude that a trier of fact who credited Piidiits description of thes@encidents could conclude
that a racially hostile environment existed at Kraxberger.

As discussed above, the record includesexngd from which a rearable trier of fact
could conclude that Plaintiff was subjectedtoarray of offensive conduct including being
pushed and called “nigger,” being refused a atatcafeteria tablend told “no niggers are
allowed to sit here,” having héwod spit on, being told that “ailack people stink,” and being
teased about using mayonnaiséar hair and having “Haitian body odor.” There is evidence

that this conduct occurred throughout Plaintiff's seventh grade yeao and inalding the last

3 Although Plaintiff argues that this court should apply the standard for student-on student harassment set out in
Monteiro v. Tempe Union High School Dist., 158 F.3d 1022@#. 1998), | am confident the correct standard is
that set out by the U.S. Supreme Court in Davis. Nevertheless, in analyzing Defendaatsfansummary

judgment as to Plaintiff's Title VI @im, | would reach the same conclusiamether | applied the standard as set

out in_ Monteiro or as set out in Davis.
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day of school. Plaintiff has produced evidena the harassment was perpetuated by no fewer
than 24 students and perhaps, according to oR¢aoftiff's former clasmates, as many as 60.

In addition, Plaintiff has produced evidence ttla¢ failed to attend school on several occasions,
at least in part, asrasult of the conduct of her peergdahat her grades, though “good,” were
“not her best.” Plaintiff has shown the existerd evidence from which a reasonable trier of
fact could conclude that a radly hostile environment existed Kraxberger during Plaintiff's
seventh grade year.

B. “Deliberate Indifference”

In analyzing liability under Title 1X, theu®reme Court held that the standard for finding
“deliberate indifference” to astof student-on-student harassin@as whether “the [school’s]
response to the harassment or lack theredéely unreasonabila light of the known
circumstances.”_Davis, 526 U.S. at 648 (1999).

As noted above, the language of Title IX is patterned after Title VI. The Supreme Court
and the Ninth Circuit have applied Title IXasdards, including the “deliberate indifference”

standard, to Title VI for “most purposeslanier v. Fresno Unified School Dist., 2011 WL

4565777 at *6 (E.D. Cal.) (citing Grove CiBpllege v. Bell, 465 U.S. 555, 653-570 (1984);

Radcliff v. Landau, 883 F.2d 1481, 148% @ir. 1989)).

The next question then is, as a mattdawf what is a “clearly unreasonable” response
for purposes of determining deliberate indiffeze. _See Davis, at 648-649. Defendants argue

that the Ninth Circuit has set a very highnstard for what constitutes a “clearly unreasonable”

(11} m

response, interpreting it strictly tequire an “officialdecision . . . not to remedy the violation.

Oden v. N. Marianas College, 440 F. 3d 1085, 10890. 2006) (quoting Gebser v. Lago

Vista Independent School Diss24 U.S. 274, 290 (1998)). Afdgadant need not provide a
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particular remedy or even purge the school of all racial harassment but the response must be
made “in light of the known circumstances.” Davis, at 648-649.

The patrties cite and | have reviewed a nundbditle 1X and Title VI cases from the
various Circuit and District courtbat have dealt witthe question of deliberate indifference.
These decisions address such a broad spectraondfict and responses by school districts, and
such a diversity of court analyseisat the guidance they offer is, at best, general. What can be
drawn from these cases is that school distticis do nothing to remedy harassment and districts
that persist in the same attempts at rememhatespite actual knowledge thieir ineffectiveness,

both demonstrate “deliberate indifference”.eSe.g. Monteiro, 158 F. 3d at 1034 (describing

allegations that “nothing” was done in respottseomplaints of harassment); Vance v. Spencer

County Public School Dist., 231 F. 3d 253, 26% @r. 2000)(continuing with same methods

after actual knowledge that remediation idfeetive); Flores v. Morgan Hill Unified School

District, 324 F. 3d 1130, 1335-36"(ir. 2003)(finding of deliberate indifference for failure to

take any further steps once remedialasures were known to be inadequate).

Plaintiff here does not argtieat the Defendant Districbdk no action in response to her
complaints. She does, however, assert that thgi@is response was ineguate in light of the
circumstances. Plaintiff has produced evidence from which a trier of fact could conclude that
offensive behavior was perpetuated by a large number of studentbgtiastrict responded
with mild discipline and was aware that its resges were ineffective and that certain students
who were disciplined peated their conduct.

Defendants contend that “it cannot plélgsibe argued that defendants had ‘actual
knowledge’ that their multiple responses to pldfistcomplaints . . . were ‘ineffective.” |

disagree. The record before the court includes evidence sugpibrti conclusion that
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misconduct escalated over the gmiof the year and that Defendants were aware of this.
Plaintiff has shown the existence of evidetit# there was repeated misconduct by certain
students and that Defendants wawveare of this as well. Theiis also evidence supporting the
conclusion that the Defendants'sponses to reported miscondwete inconsistent with the
District’s written policy and witlthe severity of the alleged offenses. Plaintiff has produced
sufficient evidence from which a trier of fact cdwonclude that the Distt was “deliberately
indifferent” to student-n-student racial harassment aeKberger. Accordingly, and for the
reasons discussed above, Defendants’ motion fanmsry judgment as to Plaintiff's Title VI
claim is denied.

[l. Equal Protection Claims

Plaintiff brings claims against both the Defendant District aadrttlividual Defendants
under 42 U.S.C. 81983 alleging that, by refusintaka “any effective anteasonable steps” in
response to complaints by Plaintiff of radasarassment, failing to train teachers or educate
students about racial discrimtian and failing to establishf@ocess for investigating and
remedying problems of harassment, Defendantsdstrated a custom or policy of deliberate
indifference and “deprived Plaiff of the right to attend sajol free of overt, pervasive and
officially countenanced raciaind national origin harassment.”

Under the Equal Protection Clause of the Fourteenth Amendment, “all persons similarly

situated should be treated alike.'ty\Cof Cleburne v. Cleburne Living Ct#73 U.S. 432, 439,

(1985) (superseded by statuteather grounds) (citing Plyler. Doe, 457 U.S. 202, 216 (1982).
In order to establish a 8 1983 claim for viatatiof the Equal Protection Clause of the 14th
Amendment, “a plaintiff must show that thefeledants acted with an intent or purpose to

discriminate against the plaintiff based upomrbership in a protected class.” Barren v.
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Harrington, 152 F. 3d 1193”(9:ir. 1998)(internal citations omitted) cert. denied, 525 U.S. 1154
(1999). This includes making a threshold simgithat the defendaiteated the plaintiff

differently from similarly situated individus Freeman v. City of Santa Ana, 68 F.3d 1180,

1187 (¢ Cir. 1995)

To avoid summary judgment against her éguatection claims, Plaintiff must produce
evidence sufficient to permit a reasonable tridiaof to find by a preponderance of the evidence
that the Defendants’ conduct, i.e. thegsponsesto claims of harassment, was motivated by race

or national origin discrimination. Seeeé v. City of Los Angeles, 250 F.3d 668, 688 (@r.

2001);_ Funez ex rel Funez v. Guzman, 687 F Supp. 2d 1214, 1225-26 (D. Or. 2009). A plaintiff
may establish improper motive by demonstrating either that the defendants intentionally

discriminated or acted with deliberate indiffece. Flores v. Morgan Hill Unified Sch. Dist.

324 F.3d 1130, 1135 {Cir. 2003).

Defendants contend that they are entitled to summary judgment on Plaintiff's equal
protection claims because Plaintiff has neitheaged nor shown the existence of evidence that
she was treated differently by Defendants becaukeraface or national origin. They argue that
Plaintiff has merely reiterated and re-allegedTide VI allegations in her equal protection
claims and that the record is devoid of anigemce of disparate treatment or improper motive
on the part of Defendants.

In support of her equal protection claimaiptiff cites evidence ted in support of her
Title VI claim and asserts that disparate treatngegastablished by the District's suspension of a
student who had harassed a white student andighect’s failure to suspend any student for
harassing Plaintiff. Howeverecords before the court indicaiely that, in the incident to

which Plaintiff refers, a white feale student was suspended fagliting” with another student.
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The disciplinary records also show that Pldirtind a white female student received “time out”
for “Disruptive Conduct” related to the samaseple; that Plaintiff received “time out” for
another incident of “Disruptive Conduct” farhich a white student also received the same
discipline for the same conduct and that tro#er white students received discipline ranging
from a conference to “time out” for “Harasent” that allegedly targeted Plaintiff.

The record contains no evidence from whichex of fact could reamably conclude that
the Defendants treated Plaintiff's complainthafassment differently than other complaints of
harassment, let alone that they did so for imprajgcriminatory reasonsThere is, in fact, no
evidence of Defendants’ responses to any othggedi@arassment.  Plaintiff has failed to show
evidence that could establish that she was trehtiaently from others similarly situated, based
on an impermissible classificatior\s such, Plaintiff has not estaimed a triablessue as to her
equal protection claims against asfithe Defendants. In light dfiis conclusion, | need not and
do not reach the issue of qualified immurifiy the individual defendants in this case.

Furthermore, to impose liability on a loggvernmental entity under 81983, a plaintiff
must show: “(1) that [s]he possessed a congiitatiright of which [s]hevas deprived; (2) that
the [entity] had a policy; (3) thalis policy ‘amounts to deliberatedifference’ tothe plaintiff's
constitutional right; and (4) #t the policy is the ‘moving fae behind the constitutional

violation.” Oviatt by and through Waugh v. Pearce, 954 F.2d 1470, 1478i(91992)

(quoting_City of Canton v. Harris, 489 U.3/8, 389-91 (1989)). Herbecause Plaintiff's

evidence fails to establish an equal protectiatation, the first of the elements necessary for
establishing liability against the District — deprivation of a “constitutional right” — is not met.
Defendants’ motion for summary judgmemt Plaintiff's equal protection claims is

granted.
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[1l. Negligence Claims

In her Fourth and Fifth Claims for Reli€flaintiff alleges thaDefendants negligently
failed to protect Plaintiff from harassmemidabullying and assertsahDefendants’ conduct
constituted both common law negligence and negligpecse.

A. Common Law Negligence

In order to prevail on a claim for commonviaegligence under Oregon law, the plaintiff
must prove either that there eieid “a status, a relationship, @particular standard of conduct
that creates, defines, or limitse defendant’s duty,” the breachwaliich is actionable or that the
defendant’s conduct “unreasonably created a forekegak to a protectethterest of the kind

of harm that befell the plaintiff.” Fazzolari v. Portland School Dist. Np3@3 Or. 1, 17 (1987).

This second, “general foreseeability,” standaquires that the plaiiff show “(1) that
defendant's conduct caused a foreseeable risk of (@ythat the risk is tan interest of a kind
that the law protects againgtgligent invasion, (3) that fimdant's conduct was unreasonable
within the class of persons andjpitiff's injury was within the geeral type of potential incidents

and injuries that made defendant's conaegligent.” Solberg v. Johnson, 306 Or. 484, 490

(1988) (citations omitted).

In addition, under Oregon’s “physical impaate,” claims for negligently inflicted

emotional distress require “a phyaldnjury that givesise to emotional distress.” Simons v.

Beard 188 Or. App. 370, 376 (2003) (quoting Chouthea. Health Ventures, 179 Or. App. 507,

514-15 (2002)) (internal quotatioasd citations omitted). Liabilitfor emotional distress alone

is recognized only in limited circumstances. Hammond v. Central Lane Communications

Center, 312 Or. 17, 23 (1991). Among the exceptibaisility for negligence can attach for

purely psychic or emotional injury if a defemldas “infringed on some legally protected
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interest apart from causing the claimed distress * * *.’ald23. The term “legally protected
interest” means “an independent basis of ligbseparate from the general duty to avoid

foreseeable risk of harm” and which may steomfra “special relationship.” _Phillips v. Lincoln

County School Dist., 161 Or. App. 429, 432-33 (19@@)ng Curtis v. MRI Imaging Services, Il

148 Or. App. 607, 615-18 (1997), aff'd. on other grouBésg Or. 9 (1998)).

In her Second Amended Complaint, Pldiralleges that the parties’ “special
relationship” existed because of state lawckhmandates school attendance and because of
Defendantsin loco parentis status during the school dayiti@g in her Response, Nearing v.

Weaver, 295 Or. 702 (1983) and Shin v. SusirRreparatory Schadhc., 199 Or. App. 352

(2005), and without any furthergarment or analysis, Plaintiffsserts that Defendants had a
special relationship with PlaintiffAt oral argument, Plaintifilluded to a special relationship
having been established because Plaintiffficied in and relied upon staff members at
Kraxberger. Plaintiff also asds that Defendants had a speciégal duty under Title VI and
the Equal Protection Clause.

1. “Special Relationship”

Defendants contend that Pldif$ reliance on Shin is misplaced. | agree. The court
there addressed a peculiar set of circumstanoehich the plaintiff was a foreign student
attending a private boarding schawld living in the home of school employee as part of a
“homestay” program, all the while subject tdetailed “Homestay Agreement and Policy.” Shin,
199 Or. App. at 354-55. As a result of thasengements, which “covered virtually every

aspect of plaintiff's life,” id. the courbfind that the school involvédias not atall like a

* At oral argument, Plaintiff asserted fibe first time that an incident in vef Plaintiff's head was allegedly shoved
into a locker, causing her to subsequently suffer “seveaddches,” satisfied the physical impact rule. | find this
argument unpersuasive and, even with all inferences int#flaifavor, find no evidence in the record to support a
conclusion that the physical injutgave rise” to Plaintiff's claned emotional distress. See Simd®8 Or. App. at
376 (2003).
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typical high school” but one that “get] in the parental role for plaintiff.” Id. at 367 (alteration
in the original) (internal quotations omitted). thhg that the determination of whether a special
relationship exists is a fact-driven process, ¢burt held that “theslationship between an
international homestay studemtcba school, under the circumstanpessented here, gave rise to
such a heightened duty on the part of the sctwoptotect the student from emotional harm and
that the student's legally protected interesuigiciently important to support the imposition of
liability for negligently causingmotional harm.” Id. at 365-66.

The facts before this court, viewed in thghli most favorable to Rintiff, do not begin to
approach the circumstances presented in &mihdo not support a conclusion that a special
relationship existed between the parties. R&lémark of a special relationship is that

the party who is owed the duty effectiydias authorized thgarty who owes the

duty to exercise independent judgmenttlye former party's behalf and in the

former party's interests. In doing so, thetpavho is owed the duty is placed in a

position of reliance upon thgarty who owes the duty;

Conway v. Pacific University324 Or. 231, 240 (1996).

Examples of such relationships are lawyer ereht, physician and patigrprincipal and agent

and others of a similar nature. Curtis, 148 App. at 619. Neither party has cited, nor have |
found, any Oregon case that has held that auetationship exists between a public school
student and his or her school. Mérschools have a “duty of sup&wn” towards their students
that imposes “an obligation of reasonable precastagainst foreseeable risks beyond those that
might apply to other persons,” the determinatda school’s negligence is still one based on the
“foreseeable risk of harm” and not oseparate legally protected interest. Fazzolari, 303 Or. at

20.
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2. “Leqgally protected intest” based on Title VI or §1983

Plaintiff asserts, without any support epénation, that an exception exists to the
physical impact rule in this case because Defendants had “a specific legal duty under Title VI
and the Equal Protection Clause to protect plaintiff from racial harassment.”

Title VI prohibits programs that receivedtral funding from discriminating on the basis
of race. The statute conditions an offefexferal funding on a recipient's promise not to
discriminate, in what amounts essentiallyatoontract between the Government and the

recipient._ Gebser v. Lago Vista Independgahool Dist., 524 U.274, 286 (1998) (discussing

the similar operation of Title IX and Title VI)The Equal Protection Clause imposes liability on
“[e]very person” who, under color of latsubjects, or causes to be subjectst), citizen of the
United States or other person within the juriidit thereof to the demation of any rights,
privileges, or immunities secured by therGtitution and laws.” 42 U.S.C. 81983 (emphasis
added).

There is no argument that Defendants hesenat subject to the duties imposed by Title
VI or §1983. However, there is nothing in the plaieaning of these statutes or in any cited
case law interpreting them that persuades me that the duties imposed create “an independent
basis of liability separate from the general dotavoid foreseeable risk of harm.” Any duty of
the Defendants was not specific tod#laintiff nor was it unique from the duty owed in general
to not discriminate. Accordingly, the obligationsposed by these statutes are insufficient to
create a separate legally protected interegpdioposes of exempting Plaintiff's negligence
claims from the physical impact rule.

The distinctions drawn in Shin between slthool at issue theend a “typical” public

school and the rationales in tbases cited above setting outamstances in which a special
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relationship or separategtjally protected interestioes exist, persuade me that no relationship
or interest existed in this aasuch that Oregon’s physical iagt rule would not apply to bar
Plaintiffs common lawnegligence claims.

B. NegligencePer Se

Plaintiff here asserts a claim againstefendants under a theory of negligeipee se
for violations of ORS 659.850, ORE39.356, OAR 58-021-0045, OAR 58-021-0046, OAR 58-
021-0049 and OAR 58-022-1140.

Negligenceper seis not a separate claim for relief, lautheory of liability for negligence

in which the standard of care is expressed sgtute or rule. Shahtout v. Emco Garbage Co.
298 Or. 598, 601 (1985). “When a plaintiff . . . inveleegovernmental ruia support of that
theory, the question is whether the rule . .ventheless so fixes thegal standard of conduct
that there is no question of doare left for a factfinder to determine; in other words, that
noncompliance with the rule is r@gence as a matter of law.” Id.

Becausaegligenceper seis merely a theory of liability for negligence and not a separate
claim for relief, my conclusion #t Oregon’s physical impactleubars Plaintiff’'s common law
negligence claim also extends to precludeaancfor negligence basaxh any alleged statutory

violations. _See, Simon488 Or. App. at 376; Shahtout, 298. at 601. In addition, having

reached the conclusion that Pldiidi negligence claims fail as a matter of law, | need not and do
not reach the issue regarding the individual Deéénts’ liability under the Oregon Tort Claims
Act. Accordingly, and for the reasons dissed above, Defendants’ motions for summary
judgment as to Plaintiff’'s Fotir and Fifth Claims for Relief the negligence claims — are

granted.
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Conclusion
Defendantsimotionsto strike, as set out in their RgpMemorandum (#83 ) are DENIED
in part and GRANTED in part, as set out ahoizxefendants’ motion for summary judgment (#
61) is DENIED as to Platiff's Title VI discriminationclaim and GRANTED as to the

remainder of Plaintiff’'s claims.

DATED this 6" day of June, 2012

/s/ JohnJelderks

JohnJelderks
U.S.MagistrateJudge
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