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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OFOREGON

PORTLAND DIVISION

DIEGO MATA -GONZALEZ, LILIA
LOPEZ-GUZMAN, VLADIMIR MATA -
LOPEZ, and JOHNNY MATA -LOPEZ,
No. 3:11ev-00260PK
Plaintiffs,
OPINION AND ORDER
V.

MIGUEL MONICO and CITY OF
CORNELIUS,

Defendant.
MOSMAN, J.,

OnApril 10, 2013, Magistrate Judge Papasuedhis Findings and Recommendation
(“F&R”) [94] in the above-aptioned casen which plaintiffs brought claims of wrongful arrest,
malicious prosecution, and deprivation of substantive due process under 42 U.S.C. § 1983, as
well as a statéaw malicious prosecution claim. Judge Papak recommended thtffdaihird,
sixth, seventh, eighth, tenth, eleventh, fourteenth, fifteenth, sixteenth, nineteenttethwantl
twenty-first enumerated claims for relief be dismissed with prejudice, and detshdetion
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[64] for summary judgment be granted as to plaintiffs’ fourth, ninth, twelfthetnth,
seventeenth, and eighteenth enumerated claimslfef and denied as to plaintiffs’ first, second,
and fifth enumerated claims for reliefudge Papak granted plaintiffs’ informal motion for
judicial notice and denied defendants’ motion to strike. Defendants objecte@Ig@6iiffs did

not respond to defendants’ objections.

For the reasons set forth belovadceptludge Papak’s findings and recommendations as
to plaintiffs’ second, fifth, ninth, twelfth, thirteenth, seventeenth, and eighteentinerated
claimsfor relief. | reach a different awclusion as to plaintiffs’ first and fourth enumerated
claims.

LEGAL STANDARD

The magistrate judge makes only recommendations to the court, to which gnypawart
file written objections.l am not bound by the recommendationsted tnagistrate judge; iresid,
| retainresponsibility for making the final determinationam required to review de novo those
portions of the report anyspecified findings or recommendatgwithin it as to which an
objection is made. 28 U.S.C. § 636(b)(However,| am not required to review, de novo or
under any other standard, the factual or legal conclusions of the magistratagudghose
portions of the F&R to which no party has object&ge Thomas v. Ara74 U.S. 140, 149
(1985);United States v. Reyna-Tap28 F.3d 1114, 1121 (9th Cir. 2003)hile the level of
scrutinyl am required to apply to the F&R depends on whether objections have been filed, in
either case | am free to accept, reject, or modifypamjof the F&R. 28 U.S.C. § 636(b)(1).

BACKGROUND
Except as noted below, the parties take no issue with Judge Papak’s thorough account of

the factual and procedural background of this case. | will present only a briegsyimere.
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A shooting incident on January 27, 2010, led Cornelius police officers to suspect Diego
MataGonzalez (“Diego Jr.”), eldest sonhintiffs Diego MataGonzalezZ“Mr. Mata-
Gonzalez")and Lilia LopezGuzman of the attempted murder of the victilAn eyewitness
described seeing Diego Jr. fire shots in the air duhagltercation, after which the victim’s
firearm jammed during an attempt to return fifesecond witness reported hearing Diego Jr.
admit involvement in the shooting on the telephoBased on eyewitness statements, officers
obtained a warrant teeach Mr. MataGonzalez's home and executed it on February 4, 2010.

Officer Monico and other Cornelius police officers conddthe search. Officer
Monico found a baggie containing white powder, a few small paper cups, and a baggie of wha
he suspected tcelmarijuana irMs. LopezGuzman’s dresser. In addition, officers found a
shrine toSanta Muertga notebook containing records of appafer@ncial transactions, and a
children’s notebook containing what Officer Monico described as “gang wtitidplood-
stained sweatshirt and a round of ammunition also turned up during the search.

Officer Monicoasserts thate conducted a police-issued field test on the white powder
during the searchThe parties dispute whether Officer Monaxiuallyperformed theest and,
if so, whether he reported the results honesttyanly eventhe averghe test led him to believe
that the white powder contained cocaif@fficer Monicoassertghat the shrine t8anta Muerte
(whomhedescribes as “the patron saint of drug dealers”), the small paper cups, tieokste
the bloody sweatshirt, and thenmunitionsuggested to him that Mr. Ma@enzalez dealt in
controlled substances.

Later that same da@fficer Monico returned to the home. He spoke with Mr. Mata-
Gonzalez in Spanish about the white powdHre parties’ accounts diverge here. Mr. Mata

Gonzalez asserts that he tried to explain to Officer Monico that the white paasler
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“cascarilla,” a product of pulverized eggshell. Officer Mmncounters that Mr. Mat@&onzalez
admitted to him that the powder was cocaine.

A few days later, Officer Monico performed a second test of the white powderthsing
same policassued kit. The results were the same as the purported results oftthelditest.

Per department policy, Officer Monico noted in his report that children were pegsent
the Mata home and submitted the report to the Oregon Department of Health SEDH&S. (

His report included Mr. Mat&onzalez’s alleged admissidmat the white powder was cocaine.
DHS employee Laurig/uthrich spoke to Officer Monico regarding whethr MataGonzalez
and Ms. Lopez-Guzman’s minor children, Vladimir and Johnny Mata-Lopez, wesk af ri
harm. Ms. Wuthrich visited the home on February 25, 2010. The parties dispute whether
Officer Monicoaccompanied her. Based on the results of her investight®nyuthrich
removed Vladimir and Johnny from the home and placed them in foster care.

Officer Monico arrested Mr. Mat&onzalez on February 26, 2010. Was releasethe
following day, but was allowed no contact with his children and was not permitted to return to
the family home. Upon repeated requests by Mr. Mata-Gonzalez’s latwyavhtte powder
was tested for cocaine on April 15,220 The test results were negative, and the charges against
Mr. MataGonzalez were immediately dropped. The family was reusied afterward

Mr. Mata-Gonzalez, Ms. Lopez-Guzman, Vladimir, and Johnny brought this action on
March 1, 2011, against Officer Monico, the City of Cornelius, and numerous other defendants.
Their complaint asserted twentyie claims for relief.n the time letween that dateand the
hearing on the summary judgment motion at issue here, plaintiffs voluntariysded all
defendants except Officer Monico and the City of Cornelius, and all€lexcept the following:

(1) Mr. MataGonzalez’s clainof wrongful arresunder the Fourth Amendment, brought under
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42 U.S.C. § 1983 (“section 1983"); (2) Mr. MdBpnzalez’s clainof malicious prosecution
under section 1983; (3) Mr. Mataenzalez’s clainof deprivation of substantive due process
rights under the Fourteenth Amendment, brought under section 1983; (4) MiGhiatalez’s
statelaw claim of malicious prosecutidagainst the City of Cornelius only); (5) Ms. Lopez-
Guzman'’s clainof deprivation of substantive due procegsts (6) Vladimir's claim of
wrongful arrest(7) Vladimir’s claim of deprivation of substantive due procegkts (8)
Johnny’s claim of wrongful arrest; and (9) Johnny’s claim of deprivation of sulb&aue
procesgights Defendants moved for summary judgment. Judge Papak ss&&dR [94]
recommending that summary judgment be denied as to Mr-Glataalez’s wrongful arrest and
malicious prosecution claims and granted as to the remaining claims.

DISCUSSION

Defendantsprincipal objection to Judge Papak’s F&Rthat the federal, not state,
standard should have been applied to the question of probable cause. Under that standard, they
contend Officer Monico had probable causan®@st Mr. MataGonzalez, anthey therefore are
entitled to summary judgment on the wrongful arrest and maligmsecution claims. For
reasons set forth below, | find defendants’ objection well taken with regard todhgful arrest
claim, but largely agree with Judge Papak on the malicious prosecution clahmasefbre grant
summary judgment on the formarcadeny on the latter.

Judge Papak determined that Officer Monico was entitled to qualified immunigcon e
of plaintiffs’ substantive due process claims. | agree with this conclusiorvs topez
Guzman'’s, Vladimir's, and Johnny’s claims. Because | find that Mr. [Gatazalez has
produced evidence of deprivation of a liberty interest that the parties did not asi s

consider, | deny summary judgment on his substantive due process claim.
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Mr. Mata -Gonzalez'sSection 1983laim of Arrest Without Probable Cause

Judge Papak determined that the Oregon definition of probable clause applies to all
claims arising from Mr. Mat&onzalez’s arrest, including his claim of wrongful arrest under the
Fourth Amendment. (F&R [94] at 18, 19.) In Oregon malicious prosecution cases, probable
causewas present if thelefendanhad “both a reasonable belief in the guilt of the accused as
well as a subjective belief.Gustafson v. Payless Drug Stores Northwest, B&9 Or. 354, 357,
525 P.2d 118, 120 (Or. 1974). On this standard, Judge Papak found a genuinetlispute
materialfact as to whether Officer Monico had probable cause to believe that Mr. Mata
Gonzalez was guilty ofreoffense.

Defendant®object to Judge Papak’s conclusion that Oregon’s subjectivelgadive
probable cause standard applies to Mr. Matealez’s claim, rather than the purely objective
federal standard. (Objections to F&R [96] at 7, 9.) This objection is well taken as bakar
Gonzalez’s Fourth Amendment claim. Becausad that defendants have established probable
cause to arrest Mr. Mataonzalez under the federal standard, defendants are entitled to
summary judgment.

A. The FederalProbable Cause Standaréipplies

To lawfully arrest a person under the Foukthendment, a law enforcement officer must
have probable causthe officer must know facts and circumstances and possess reasonably
trustworthy information that would warrant a prudent officer “in believingtt@{person] had
committed or was committingn offense.”Beck v. Ohip379 U.S. 89, 91 (1964). The Ninth
Circuit has defined probable cause similarly: it exists where, “under thigytofahe
circumstances known to the arresting officers, a prudent person would have concludedehat t

was a fair probability” that the arrestee had committed an offddisiied States v. Smitd90
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F.2d 789, 792 (9th Cir. 1989Whether theofficer's knowledge and the informati@vailable to
heramount to probable cause to arrest is a “practical, corzmoselecision.” lllinois v. Gates
462 U.S. 213, 238 (1983).

Probable cause under the Fourth Amendment is an objective ingniied States v.
Lopez 482 F.3d 1067, 1072 (9th Cir. 2007). The officetsjective state of mind is not
relevant in determing whether probable cause existed to support an atcest.

This objective federal standard applies in a section 1983 suit premised on an allegedly
unlawful arrest. To prevail on a section 1983 claim, a plaintiff must prove that timeldiefe
deprived him of a federal statutory or constitutional right under color of law. 42 U.S.C. § 1983;
Long v. Cnty. of Los Angele$42 F.3d 1178, 1185 (9th Cir. 2008)/hether a defendant
deprived a plaintiff of s Fourth Amendment right to freedom from unreasonable seizures turns
on whether tharrest was justified by probable cause or otherwidgoner v. City and Cnty. of
San Franciscp266 F.3d 959, 964 (9th Cir. 2001Accordingly, federal courts apply the federal,
objective definition of probable cause in wrongful arrest claims under section $883.
Devenpeck v. Alforcb43 U.S. 146, 153 (2004) (explaining that, in a section 1983'auit,
arresting officer’s state ahind. . .isirrelevant tothe existence of probable causelohn v. Qy
of El Monte 515 F.3d 936, 940 (9th Cir. 2007) (explaining that “the officer’s subjective intention
in exercising his discretion to arrest is immatertaltheprobable causguestionn a section
1983 case).

Because the purely objective federahskard of probable cause applies to a section 1983
claim premised on an unlawful arrete disputed evidence of Officer Monico’s subjective
beliefs was not relevant. Absent that issue, the objective evidence supportsgdirnaliobable

cause
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B. Undisputed Evidence Establishes Probable Cause to Arrest Mr. Mata-Gonzalez.

A law enforcemenofficer’'s actions pursuant to a warrant based on fabricated evidence
violate the Fourth Amendment only if the officer’s affidavit in support of the waisant
insufficient to state probable cause without the fabricatimanks v. Delawarg438 U.S. 154,
156 (1978).If probable cause is presentdependent athe falsified information, the search or
seizure based on the warrant is not unreasonable. Thus, where a section 1983nzkedia
substantial showing that an officer included fabricated evidence in a waffidatit, the court
should grant summary judgment if, leaving the fabrication to one side, the fdutsaffidavit
nevertheless state probable caudervey v. Este$5 F.3d 784, 789 (9th Cir. 1995). In the
event of an arrest based in part on fabricated evidence, it follows that no Fourth Aanendm
violation occurs if the officer’s nonfabricated reasons for the arrest ebtpblisable cawes

Here, Officer Monico arrested Mr. Matonzalez for possession of cocaine with intent
to distribute. (Officer Monico’s Decl. [65] at  18.) The parties have not disputed that Mr.
MataGonzalez made a substantial showing tHat& Monico falsifiedMata-Gonzalez’s
admission regarding the white powder. The question then becomes whether, apant.from M
MataGonzalez’s' admissiori’ the facts available to Officer Monico established probable cause
to believe that Mr. Mat&onzalezommitted the crimefarrest

Leaving the admission aside, the facts that Officer Monico advanced in support of Mr.
MataGonzalez's arrest include the following:

e The appearance of the powder, and the presence nearby of small plastic cups

that Officer Monicqudged were used to measure it for customers;
e The location of the powder in a dresser drawer together with a baggie of

marijuana;
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e The presence in the same room of a shrine to Santa Muerte, whom Officer
Monico identifies as “the patron saint of drug traffickers”;

e The presencm the same rooraf anotebook containing “gang writing and

symbols” and what appeared to be documentation of drug transactions;

e Two positive cocaine field tests: one conducted on the day the powder was

seized, and one several days later; and

e Presencef a blood-stained sweatshirt and a round of ammunition with a

dented primer, “indicating a failed attempt to fire” it.
(Officer Monico’s Decl. [65] at T 18.a—h.) The most important of these is the whitdepoks
presence in the same drawer as a baggie of marijuana would suggest to a reairatthat
it too was a controlled substance. The presence of small paper cups would fgdglest that
the powder was apportioned to custosfer sale. Most critically, Officer Monico reports that
two field tests indicated to him that cocaine was present in the powder. Judge Rapsgeek
doubt as to whether the evidence established that the first field test had takehypidound
thatthe record showed that Officer Monico conducted the second test, and that it aligoozt a
faith belief that cocaine was present. (F&R [94] at 21, 21 n.6.) As Judge Papak notddtehe w
powder alonavas sufficient to justify a reasonable officer mtextaining a fair probability that
Mr. Mata-Gonzalez possessed cocaine with intent to distriddteat 21.

The other facts Officer Monico listed tend to support his assertion of probable Gaese
simultaneous presence in the notebook of gang symbols and a ledger of outstanding debts would
suggest to a reasonable officer that the notebook was used aswagalyeet. The bloody
sweatshirt and dented bullet would call to mind the recent attempted murder in @orAsli

Officer Monico observed, criminal gang activity often includes traffigkimcontrolled
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substances. (Officer Monico’s Decl. [65] at 1 18.9.) When considered togethenavith t
presence of white powder that tested positively (albeit weakly) for co¢hese factors make
out probablecause to believe that Mr. Ma@onzalez possessedcainewith intent to distribute.

Becausefficer Monico had the requisite probable cause, Mr. Mzazalez’s arrest
resulted in no deprivation of his Fourth Amendment rights. Defendants’ motisarfonary
judgment must be granted on Mr. M&anzalez’s first enumerated claim.

[l. Mr. Mata -Gonzalez'sMalicious Prosecution Claims

Defendant®bject to Judge Papak’s probable cause determiragorwith regard to the
malicious prosecution claimsThey argue that the purely objective federal standard of probable
cause not the partially subjective Oregon standahlies to malicious prosecution claims
under section 1983, and, alternatively, that the evidence is sufficient to establishepoalnabl
under either standard. | find that the Oregon standard applies, and that a gepubteefdis
materialfact exists as to whether Officer Monico had probable cause under thatdtandar

| also address a point as to which no objection was raised. Urdamttof this Circuit,

a section 1983 malicious prosecution claim requires proof both of the elements ofethenstat
tort and of intent on the defendant’s part to deprive the plaintiff of a constitutightl Tihe
parties focused on whether prosecution without regard to guilt or innocence, withouisraore,
sufficient deprivation of liberty to sustamsectiorl983 malicious prosecution claim. However,
| find that if proven,Officer Monicds intert to subjectMr. Mata-Gonzalez tariminal charges
based on fabricated evidence is sufficieAtgenuine dispute of fact exists on this point as well.

Finally, | agree with Judge Papak that a state probable cause standard applies to the

purelystatelaw malicious prosecution claiagainst the City of CorneliusAs withthe section
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1983 malicious prosecutiariaim, a genuinedispute existas towhether Officer Monico had
probable cause.

A. That Officer Monico Subjected Mr. Mata-Gonzalez ©riminal Charges Based
on Fabricated Evidence Is a Sufficient Deprivation of Liberty To Sustain Mr.
Mata-Gonzalez’s Section 1983 Malicious Prosecution Claim.

Judge Papak correctiipundthat Mr. MataGonzalezoroduced evidenddat Officer
Monico intended to deprive him of a constitutional right. | agree that Mr. Matezalez made
such a showing, buttis probably worth clarifying whickpecific constitutional righs in
guestion.

A claim of malicious prosecutias usually not cognizable under section 1983 as long as
the plaintiff has access to a remadyhe state courtsBretz v. Kelman773 F.2d 1026, 1031
(9th Cir. 1985). However, where the plaintiff shows that the defendant intenttbzptove
[him] of equal protection of the laws or . . . otherwise intended to sybjettto a denial of
constitutional rights,” a malicious prosecution claim will lie under section 1883In addition
to the elements of malicious prosecution, then, a section 1983 plaintiff must also prole that t
defendant intended to deprivarhof a federal constitutional right.

The core of the malicious prosecution claim presented below i©thetr Monico “may
have intended to initiate criminal proceedings against [Mr. Matazalez] without regard to
[his] guilt or innocence,” and that this was sufficient to make out a section 1983 malicious
prosecution claim. (F&R [94] at 25.) But the problem is that “prosecution without regard to
guilt or innocence” is virtually coterminous with malicious prosecuti@eeRestatement
(Second) of Tortg 668 cmt. e (1977kkplaining thaan officer who does not believe in the
accused’s guilt does not have a proper purpose for instituting criminal proc@ediintis is

sufficient to invoke the exception Bretz then theBretzexception is as large as malicious
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prosecution itself, and every malicious prosecution claim is a section 1983 Hi#nmm.only
deprivation Mr. Matasonzalez were able to showimgtiation of criminal proceedings without
regard to his guilt or innocence, he cannot make out a section 1983 malicious prosecution clai
Mr. MataGonzales claim, however, invokes a liberty interest tlsatognizable under
section 1983. The Fourteenth Amendment guarantees freedom from criminal chargesdore
on fabricated evidenceDevereaux v. Abbeg63 F.3d 1070, 1074—75 (9th Cir. 200This
right is invaded ifat a minimum?(1) Defendants continued their investigation of [the plaintiff]
despite the fact that they knew or should have known that he was innocent; or (2) Defendants
used investigative techniques that were so coercive and abusive that they knew or steould ha
known that those techniques would yield false informatidd."at 1076. Reasoning that this
right is “virtually selfevident,” theNinth Circuit held that it is clearly established for qualified
immunity purposesld. at 1074-75.
This court recently allowed a section 1983 malicious prosecution suit to proceed where
the plaintiff presented evidence that the defendant police officer intended to imidoioalc
charges against him through false testimoByans v. Multnomah CntyNo. 07-1532, 2009 WL
1011580, at *13 (D. Or. Apr. 15, 2009¢versed on other grounds B92 F. App’x 756 (9th Cir.
2012). Other courts have endorsed similar suits where law enforcement @ffidggsosecutors
pursted criminal charges againgaintiffs based on fabricated evidencgee Bretz773 F.2d at
1031 (holding section 1983 malicious prosecution claim cognizable on allegations of a
conspiracy to conceal and falsify evidend&ker v. RodrigueANo. 11-138, 2012 WL 137461,
at *4 (C.D. Cal. Jan. 17, 2012) (holding claim cognizablaltatations of a conspiracy to “keep
[plaintiff] in jail as long as possibleyhere conspirators committ@erjury at tral and withheld

exculpatory evidence)Vatson v. Albin551 F. Supp. 2d 954, 960 (N.D. Cal. 2008) (finding
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detention and resisting arrest charge based on an officer’s false stateménteatsu
deprivation of liberty to support a section 1983 malicious prosecution claim).

The allegations in the complaint and the evidence of record, construedighthmost
favorable to plaintiffsare sufficientat this stagéo show that Officer Monico intended to subject
Mr. Mata-Gonzalez to criminal chargésised on fabricated evidence. In his second enumerated
claim, Mr. MataGonzalez allegethat Officer Monco forwarded false cocaine field test results
to the Washington County District Attorney, resulting in Mr. Mata-Gonzal@@secution.
(Complaint [1] at #7.) Elsewhere in the complaint, Mr. M&@nzalez alleges that Officer
Monico falsely stated in his police report that Mr. M&anzalez admitted to possessing
cocaine.ld. at 30. That Mr. Mata-Gonzalez was charged is undisputed. The parties
vigorously contest whether Officer Moniceanipulated the field test results in baidhfar
included false information in his report, and a reasonable juror could find for Mr.Gtaizalez
on one, the other, or both. Either act is sufficient ubdsmereauxo result in a deprivation of
liberty. Mr. Mata-Gonzalez’'s malicious prosecutmaim therefore makes out a sufficient
invasion of a constitutional right to proceed under section 1983.

B. Defendants’ Objections Regarding Judge Papak’s Probable Cause Analysis Are
Not Well Taken.

In all, defendants raisédur grounds for objection with regard to Judge Papak’s
approach t@robable cause:
1. Use of a partially subjective standard rather than a purely objective standard;
2. Failure to excise allegedly falsified evidence from the probable cause analysis
3. Failure to consider the evidence of jpable causender theotality of the
circumstances; and

4. Use of an incorrect standard to determine whdibkéef in guilt was reasonable
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(Objections to F&R [96] at 23)
My conclusion that the objective federal standardieppo Mr. MataGonzalez's~ourth
Amendment wrongful arrest claim disposes of the rest of defendant’s objeditheyapply to
that claim Discussion of each of the objections is necessary with regard to the malicious
prosecution claims.
1. Oregon’s Subjectiveand-Objective Stardard of Probable Cause
Applies to Mr. Mata-Gonzalez’'s Section 1983 Claim of Malicious
Prosecution.

Defendant contends that the purely objective federal probable cause standasiragipli
only to Mr. Mata-Gonzalez’s wrongful arrest claim, but also tsa&ion 1983 matious
prosecution claim. (Objections to F&R [96] at 7.)

A claim of malicious prosecution under section 1983 consists of two subparts: Estate-
malicious prosecution clainand intent on the defendant’s part to deprive the plaintdf of
constitutional right. Ambrose v. Coffe¥96 F. Supp. 2d 1119, 1138 (E.D. Cal. 20%6¢ also
Usher v. City of Los Angele828 F.2d 556, 562 (9th Cir. 1987) (applying the Califotava-
elements of malicious prosecution to a section 1983 cla8tgte law provides the elements of
the malicious prosecution clainhd.

In Oregon, the elements of malicious prosecution are as follows:

(1) the institution or continuation of the original criminal proceedings; (2) lay or

the insistence of the defendant; (3) termination of such proceedings in the

plaintiff's favor; 4) malice in instituting the proceedings; (5) lack of probable
cause for the proceeding; and (6) injury or damage because of the prosecution

! In their summary of argument, defendants also listed Judge Papalekifimfbredibility determinations” as part
of his probable cause analysis as a basis of their objection. (Objdotie&R [96] at 2.) They do not refer to this
ground again in theimemorandum, except in passing. at 8. As Judge Papak himself noted in his F&R, courts
may not determine witness’s credibility at summary judgmeéng., Lytle v. Household Mfg., Inc494 U.S. 545,
554-55 (1990). However, Judge Papak made no citiedibeterminations. He referred to Officer Monico’s
credibility several times, but only to observe that a reasonable thatft trial might find his credibility lacking.
(F&R [94] at 21, 23.)
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Rose v. Whitbe¢277 Or. 791, 795, 562 P.2d 188, 190 (Or. 19m0y. on other grounds by
Rose v. Whitbe¢R78 Or. 463, 564 P. 2d 671 (Or. 1973ngh v. McLaughlin255 Or. App.
340, 352, 297 P.3d 514, 522 (Or. Ct. App. 20Bsndino v. Fischell79 Or. App. 185, 190-
91, 39 P.3d 258, 261-62 (Or. Ct. App. 2002). Oregon case law sets out a standard for the
probable case inquiry: probable cause for an arrest exists if the officer least@able belief in
the guilt of the accused as well as a subjective bel@tistafson2690r. at 357, 525 P.2d at
120.

It strikes me as axiomatic that in determining whether a state law element is met, a
federal court must apply a state law standard. Other federal courts seem t@tlasd e
similar conclusion, in that thegpplystate law to determine whether probable cause exists in a
malicious prosecution action under section 1988eAwabdy v. City of Adelant@68 F.3d
1062, 1067 (9th Cir. 2004) (holding that, under California law, plaintiff could overcome the state
magistrate’s dtermination of probable cause by showing that corruption, fraud, or other bad
faith conduct induced the prosecutioHguptv. Dillard, 17 F.3d 285, 290 (9th Cir. 1994)
(holding that plaintf was estopped to allege lack of probable cause by the Nevada criminal
court’s determinationhiat probable cause was present)

| agree with Judge Papak’s conclusion that Oregon’s subjeatidtebjective probable
cause standard applies to Mr. M&anzalez’s section 1983 malicious prosecution clalims
disposes of defendants’ first objection. This conclusion also disposes of their objdwitons
Judge Papak failed to regard the evidence in its totality ametéomine whether Officer
Monico’s belief in Mr. Mata-Gonzalez’s guilt was reasonable. (Objestio F&R [96] at 13—
15.) Theseobjections are premised on the improper application of the federal, objective standard

of probable causeld.at 8.

15 —OPINION AND ORDER



2. Disputed, Allegedly Falsified Evidence INot Excised from the
Probable Cause Determination in an Oregon Malicious Prosecution
Action
In addition to arguing that the purely objective federal standard applies, defemldants
argue that Judge Papak erred in failing to excise Officer Monico’s allefgdskystatements
before addressing probable caustowever, all butwo of the cases that defendants rely upon
for this proposition arose from claims under the Fourth Amendménbothexceptiors, the
Tenth Circuit held, as defendants urge, that the plaintiff in a section 1983 maliciousiporse
action bore the burden of proving that the evidence allegedly falsified by the defemda
necessary to the determination of probable caBsrcev. Gilchrist 359 F.3d 1279, 1295 (10th
Cir. 2004) Woldford v. Laater, 78 F.3d 484, 489 (10th Cir. 1996). However, the Tenth Circuit
differs from the Ninth in that it does not incorporate state law elements intbanskE283
malicious prosecution claimSee Pierce359 F.3d at 1295-96 (noting that “the common law
provides only an analogy to the constitutional claim” and “federal stand@& ddtianately
dispositive”). In this Circuit, a section 1983 malicious prosecution claim incorporates the
elemerts of the state law tort, which, in Oregon, includes a partiallyestibe probable cause
standard.
| can find no support in Oregon law for the contention that allegedly falsenstatte

offered to support probable cause must be excised in a malici@ecption actior. In any

event, such a requiremenbuld be at odds with the subjective-belief half of the Oregon

2 Seeliston v. County of Riversid&20 F.3d 965, 968 {8 Cir. 1997);Lombardi v. City of El Cajon117 F.3d 1117,
1118 (9th Cir. 1997)Hervey v. Este$5 F.3d 784, 787 (9th Cir. 1995)jlls v. Graves 930 F.2d 729, 731 (9th Cir.
1991);Stewart v. Donge®15 F.2d 572, 573 (10th Cir. 199Querrero v. Cityand County of San Francischo.
00-1247, 2003 WL 22749099 at *5 (N.D. Cal. Nov. 18, 2003).

% Oregon case law does provide that the defendant’s having pursued clessjes khowing that they were false is
sufficient to show lack of probable caudéryciuk v. Robinson213 Or. 542, 561, 326 P.2d 424, 433 (Or. 1958);
Drake v. Andersgr215 Or. 291, 295996, 334 P.2d 477, 479 (Or. 1959). Moreover, that the defendant “procured
another to swear to a false complaint” has the same effiegtiuk, 213 Or. at 561, 326 P.2d at 433. These cases
support, if not conclusively, the contention that the defendant’sealltadprication of evidence may be considered in
determining probable cause.
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probable cause standar@ourts infer beliefs from actions. Fabrication of evidence is perhaps
the kind of action most strongly probative of a lack of belief in guilt. On the other hand, wher
only objective reasonableness is concerned, whether the officer fabricatedoevis irrelevant
to the question of whetharbelief in the arrestee’s guilt is reasonalBecause the Oregon
probable cause standard includes a subjective belief prong, | conclude that halgedsa
correct in considering Officer Monico’s alleged fabrication of evidence.
3. Judge Papak Correctly Found a Genuine Question of Fact as to
Whether Officer Monico Subjectively Believed in Mr. Mata-
Gonzalez's Guilt
Whether the defendant lacked probable cause in an Oregon malicious prosecution action
is initially “a question ofaw to be decided by the courtLambert v. Sears, Roebuck & C280
Or. 123, 128, 570 P.2d 357, 360 (Or. 1977) (cibadp v. Zapp's Store238 Or. 538, 542, 395
P.2d 137, 139 (196%) The evidence must be considered in the light most favorable to the
plaintiff. 1d. (citing Fleet v. May Dejp Stores, Inc.262 Or. 592, 598 n.1, 500 P.2d 1054, 1058
(1972)). If the facts that defendant asserts give rise to probable ageige dispute,the
guestion of probable cause must go to the jury with proper instructions from thé conake,
215 Or. at 298, 334 P.2d at 480.
In Oregon, an arresting officer had probable cause if héshaghsonable belief in the
guilt of the accused as well as a subjective beli€fustafson269 Or. at 357, 525 P.2d at 120.
Judge Papak found a genuine dispute of fact as to both the objective and subjective prongs.
(F&R [94] at 23.) | agreewith Judge Papathat a genuindisputeexists as to whether Officer
Monico subjectivelybelieved thaMr. Mata-Gonzalez had committed the offense of arrest

Whether Officer Monico’s allegkfabrications must be excised when the objective
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reasonableness of his belief is considered is unclear to me. | anticipatedurtiamce from the
parties on this point as the trial approaches.

Defendants argue that the evidence establishes probaiske @zen under Oregon’s
partially subjective standard, because whether Officer Monico fabricatdehee is merely “a
disputed fact.” (Objections to F&R [96] at 18.) This argument misapprehends the gtaindar
proof at summary judgment. If a genuineplite exists as to a material fact, then the claim
should proceed to trial. Fed. R. Civ. P. 56(a). Here, Judge Papak found that plaintiffs produced
sufficient evidencef Officer Monicds fabricaton of evidence to allow a reasonable juror to
find in their favor. (F&R [94] at 26.) Precisely because defendants dispute this poimzaisum
judgment must be denie&eeDrake, 215 Or. at 298, 334 P.2d at 480.

Plaintiffs’ state law malicious prosecution claim will proceed as well. Defegsidan
objections applyo Mr. Gonzalez’s state law claim as well as his section 1983 dl@injections
to F&R [96] at 7,)and are rejected for the same reasons.

. Plaintiffs’ Substantive Due Process Claims

Plaintiffs’ complaint sets out four claims for relief premisgdviolations of their
substantive due process rights: one on behalf of Mr. Mata-Gonzalez, one on behalf of Ms.
Lopez-Guzman, one on behalf of Vladimir, and one on behalf of Johnny. (Complaint [1] at
71955-60,11186-91,11109-14 11140-45) Judge Papaget out the substantive liberty interest
in question as “the right to continued enjoyment of the parent-child relationshipf free
governmental interference premised on fabricated evidence.” (F&R [94] at B@lind-that
Officer Monico was entitled tqualified immunity on the due process claims, Judge Papak
recommended that | grant defendants’ motion for summary judgmmgmtespect to themld. at

31. | agree. | write further to considdr. MataGonzalez’s due process claatbeginga
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deprivation of his right to be free from criminal investigation and prosecution based on
fabricated evidence. Because that right was clearly established at all pentiesn Officer
Monicois not entitled to qualified immunity or to summary judgmenMinMataGonzalez’s
claim.

A. Substantive Liberty Interests at Issue

Both parents and children have a substantive liberty interest in freedom from gavernme
interference with the parechild relationship.Smith v. City of Fontana18 F.2d 1411, 1419
(9th Cir. 1987)verruled on other grounds by Hodgers-Durgin v. de la Virg® F.3d 1037,
1040 n.1 (9th Cir. 1999%ee also Lee v. City of Los Angel250 F.3d 668, 685—-86 (9th Cir.
2001) (both mother and child stated a section 1983 claim based on the substantive libesty intere
in the family relationship). Parsed more finely, partieth&oparenthild relationshiphave a
right to be free frontivil interventionin that relationship based ¢abricated evidence
Costanichv. Dep’t of Soc. and Health Sery627 F.3d 1101, 1113-14 (9th Cir. 2010).
However, the Ninth Circuit determined that the right definedastanichdid not become
clearly established for qualified immunity purposes until the opinion was isttleat. 1114.
That date is December 3, 201i@.at 1101.

The Fourteenth Amendment algoaranteefreedom from criminal charges premised on
fabricated evidenceDevereaux263 F.3dat 1074—75.At minimum, the plaintiff musshow
that the defendant investigateer lespite knowledge or a reason to know that she was innocent,
or that the defendants knew or should have known thatubedtechniques so coercive as to
yield false information.ld. at 1076. The Ninth Circuit held that this liberty interestigarly
established for qualified immunity purposes, because a reasonable policevaodfibegr

understand it to be obviou#d. at 1074—-75.
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B. Ms. Lopez-Guzman'’s, Vladimir's, and Johnny’s Claims

Of the two liberty interests discussed above, Ms. Ldpazman, Vladimir, and Johnny
dlegea deprivation only of their right to freedom from interference with the parelat-chi
relationship. (Complaint [1] 8187, 110, 141.) Indeed, it is the only one of the two that they
could allege, as onlyr. MataGonzakz was subject to criminal charges. As Judge Papak
found, a genuine question of fact exists as to whether Officer Monico interfehethevMatas’
family relationshipoy knowingly supplying DHS with false information. (F&R [94] at 30.)
However, Judge&pak also correctly concludéhat this interest was not clearly established
of February2010, when Officer Monico’s alleged falsifications are to have occutcket 31.
Officer Monico is therefore entitled to qualified immunity on Ms. Logzmars, Vladimir’s,
and Johnny’s claims, and summary judgment in his favor is redlired.

C. Mr. Mata-Gonzalez’s Claim

In addition to freedom from interference with the parent-child relationship, lstia-M
Gonzalez’s substantive due process claim also alleges a deprivation ghtts freedom from
criminal charges based on fabricated evideride complaint’s fourth ammerated claim refers
to his “right to a fair and just criminal process,” ail@gesthat Officer Monico (and other
defendants no longer in the case) “charged [him] with crimes he had not committed, knowing
that the drug evidence was falsified Cqmplaint [1] at 11 56, 57)6.These allegations, as well
as plaintiffs’ general allegation that Officer Monico operated under cdllaw at all relevant
times,id. at 1 9, suffice to make out a claim of deprivation of the right not to be sedbject
criminal prosecution based on fabricated evideribee claim survives summary judgment as

well. As Judge Papak concluded, a genuine question of fact exists as to whigtleeamnico

* Judge Papak recommended that | grant summary judgment on Vladimidstamuy’s wrongful arrest claims on
the basis of qualified immunity as well, because these claims also resteficen Kd6nico’s forwarding allegedly
falsified information to DHS. (F&R [94] at 3:B2.) | agree with these findings and adopt his recommiemdat
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lied aboutMr. MataGonzalez’'s admitting to cocaine possession. (F&R [94] at 22.) That
Officer Monico acted under color of law and thit MataGonzalez faced criminal charges are
undisputed.ld. at 18, 26. Moreover, because the right to freedom from criminal prosecution
based on false evidence was clearly established a®nfdfg 2010Devereaux263 F.3dat

1070, 1074-70fficer Monico is not entitled to qualified immunity. Summary judgment on
Mr. MataGonzalez's substantive due process claim therefore must be denied.

V. Defendants’ Motion To Strike and Plaintiffs’ Abandonment of Certain Claims

| agree with Judge Papak’s findings concerning defendants’ motion to strike, and adopt
his recommendation that the motion be denied. (F&R [94] at 16.) | also adopt Judge Papak’s
recommendation that plaintiffs’ thirgixth, seventh, eighth, tenth, eleventh, fourteenth, fifteenth,
sixteenth, nineteenth, twentieth, and twefntst enumerated claims be dismissed with prejudice.

Id. at14-15.

CONCLUSION

Because | find that Officer Monico had probable cause to atedlataGonzalez
under the Fourth Amendment, defendants’ motion for summary judgmeraq@d|plaintiffs’
first enumerated clains GRANTED. Defendants’ motion for summary judgment [64]to
plaintiffs’ second and fifth enumerated claimDENIED, because hold that Oregon’s standard
of probable cause applies to these claims and that Mr-Glataalez has shown a sufficient
deprivation of liberty to sustain a section 1983 malicious prosecution claim. Firedguyde
suffering criminal charges based falsified evidence is a deprivation of a substantive liberty

interest, | DENY defendants’ motion for summary judgment o plaintiffs’ fourth
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enumerated claimlIn all other respects, | ADOPT Judge Papak’s Findings and
Recommendations [94].
IT IS SO ORDERED.

DATED this__27th dayof September2013.

[s/ MichaelW. Mosman
MICHAEL W. MOSMAN
United States District Judge
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