Stevens v. United States of America

IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF OREGON

PORTLAND DIVISION

MICHELE STEVENS,
Raintiff,
V.
UNITED STATES OF AMERICA,

Defendant.

Eric D. Virshbo
Jason M. Gore

MACMILLAN SCHOLZ & MARKS, PC

900 SW 5th Ave., Ste. 1800
Portland, OR 97204

Ronald K. Silver

UNITED STATES ATTARNEY'S OFFICE

1000 SW Third Ave., Ste. 600
Portland, OR 97204-2902

SIMON, District Judge.

Case No.: 3:11-cv-01207-SI

OPINION AND ORDER

Doc. 28

A federal district court’s jurisdiction to healaims for damages against the United States

of America (“United States”) based on the gdéldly tortious conduct of federal employees is

predicated on the United States’ waiver @fereign immunity under the Federal Tort Claims

Act (“FTCA"), 28 U.S.C. Pt.VI Ch.171. 28 U.S.€.1346(b)(1). State Farm Mutual Automobile

Insurance Company (“State Farm?”) filed this aotin the name of its insured, Michele Stevens

(“Ms. Stevens”), to recover $10,980.in personal injury proteon benefits it paid to Ms.
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Stevens following Ms. Stevens’ automobile codliswith a U.S. Postal Service vehicle. Before
the court is Defendant United States’ motiowligmiss for lack of subject matter jurisdiction,
pursuant to Rule 12(b)(1) of the Federal Rule€iofl Procedure. Dkt. 8. The United States
argues that because Ms. Stevens has already ada@padministrative settlement, pursuant the
28 U.S.C. § 2672 of the FTCA, this suit is petrmitted by the FTCA'’s limited waiver of
sovereign immunity. For the reasons that folltive court agrees. The United States’ motion to
dismiss is, therefore, granted.
BACKGROUND

On May 2, 2010, a U.S. Postal Service vehstiuck a car driven by Ms. Stevens,
injuring her. Compl. § 3. As required byé&gyon law, State Farm paid $10,981.30 in personal
injury protection (“PIP”) benefitteo Ms. Stevens following the accidéribeclaration of Jason
M. Gore (“Gore Decl.”) 1 3 (Dkt. 15). Ms. Stewefiled an administrative claim against the U.S.
Postal Service, and the NationalrfG@enter for the U.S. Post Office sent her a settlement check
for $32,931.26. Decl. of Bjurstrom 3 (Dkt. 1®s. Stevens negotiated and deposited the
check. Dkt. 10-2.

Under Oregon law, State Farm is subrogatedlitnghts of Ms. Steens to the extent of
its PIP benefit payments. Gore Decl. § 4. In aenapt to recover the PIP benefits payment that it
made to Ms. Stevens, State Farm, as Ms. Stegeihsogee, filed an administrative claim with
the U.S. Postal Service. Dkt. 15-1. Th&UPostal Service rejected the claith.State Farm
then filed this suit, in Ms. Stevens’ nameserting a single claim for negligence against the

United States and seeking to recover the PIP benefits that it paid to Ms. Stevens.

1 As explained below, PIP benefits are a tppéno-fault” automobile liability insurance
that, under Oregon law, insurers must pay ugaeiving proof of loss from their insureske
Or. Rev. Stat. 88§ 742.518 to 742.548.
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The United States filed a motion to dismise complaint, for lack of subject matter
jurisdiction, pursuant to Rule 12(li). Dkt. 8. The United States contends that suits against the
United States are barred by sovereign immunitgepkto the extent that such immunity is
waived under the FTCA. Def.’s MemorandunmSuapport at 3-4 (Dkt. 9). Under the FTCA, a
claimant’s “acceptance . . . [of a] settlementlidba final and conclusive on the claimant[.]” 28
U.S.C. 8§ 2672. The United States arguesphetuant to 28 U.S.C. § 2672, Ms. Stevens’
acceptance of the settlement check foreclosgdlather claim in her name. Consequently, the
United States argues, it is immuinem this suit and this coulacks subject matter jurisdiction.
Id. at 4.

In its response, State Farm contends tretthited States’ liability in tort is governed by
state law. State Farm adds that under Oregonranldite liability insuraee statutes, State Farm,
as Ms. Stevens’ subrogee, may bring a claim imhare to recover the PIP benefits paid to her.
Pl.’s Response to Def's Motion to Dismiss (“BIResp.”) at 7 (Dkt. 145tate Farm also argues
that an August 1, 2011, letter from the USPState Farm’s counsel expressly authorizes the
filing of this suit. Dkt. 15-1. The letter statdwt in “accordance with [the FTCA], if dissatisfied
with the Postal Service’s findenial of an administrative dia, a claimant may file suit in”
district court? Id.

STANDARDS

“A motion to dismiss for lack of subjentatter jurisdiction may either attack the

allegations of the complaint or . . . the existence of subject matter jurisdiction inTtaatshill

Pub. Co., Inc. v. Gen. Tel. & Electronics Corp., 594 F.2d 730, 733 (9th Cir. 1979). “Where the

2 State Farm also argues that the UnSeates waived its FTCA defense by “issuing
multiple payments on this claim.” Pl.’'s Resp. at 9. The U.S. Postal Service, however, did not
issue multiple payments on the same claim. Rather, it paid a separate claim, filed by Ms.
Stevens’ husband, to cover damage done to the autonfadgiekt. 20.

Page 3 — OPINION AND ORDER



jurisdictional issue is g@arable from the merits of the caiee judge may consider the evidence
presented with respect to the jurisdictional issuetrale on that issue, resolving factual disputes
if necessary.'d.
DISCUSSION

A. Jurisdiction

State Farm argues that the United Stategiondo dismiss for lack of subject matter
jurisdiction must be construed as a motion fonswary judgment because, regardless of whether
the United States has waived sovereign immuputgsuant to the FTCA, the court has subject
matter jurisdiction pursuant to 28 U.S.C. 8§ 133@(b Pl.’'s Supplemental Response at (“Pl.’s
Supp.”) 7 (Dkt. 26). Plaintiff is correct thatlgact matter jurisdictiomnd sovereign immunity
are distinct inquiriesSee generally United Sates v. Park Place Associates, Ltd., 563 F.3d 907,
923-24 (9th Cir. 2009). Section 1346(b)(1), lewer, expressly contibbns subject matter
jurisdiction on compliance ith the FTCA: “Subjecto the provisions of chapter 171 of this title
[the FTCA], the districtourts . . . shall have exclusiveigdiction of civil actions on claims
against the United States, for money damagez.]J.S.C. § 1346(b)(1). Thus, under the FTCA,
sovereign immunity “is jurisdictional in nature. k®ll, the ‘terms of [the United States’] consent
to be sued in any court define thatidés jurisdiction to entertain the suit.FPed. Deposit Ins.
Corp. v. Meyer, 510 U.S. 471, 475 (1994) (quotibgited Sates v. Sherwood, 312 U.S. 584, 586
(1941)). If, under the FTCA, the United Staiegnmune from suit then, under 28 U.S.C. §
1346(b)(1), this court lacksubject mattejurisdiction® The relevant question, therefore, is

whether the United States is immune frort sader the facts presented in this case.

® Plaintiff also argues that in an Augdst2011, letter the “UniteBtates Postal Service
.. . expressly consented to this action.” HRé&sp. at 4. The U.S. Postal Service’s August 1,
2011, letter, however, does not waive the Uni&mtes’ sovereign imnmity. “Only Congress
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B. Sovereign Immunity

The United States “may not saed without its consent and..the existence of consent
is a prerequisite for jurisdictionUnited States v. Mitchell, 463 U.S. 206, 212 (1983). In the
FTCA, Congress provided for a lited degree of consent by waiving, in certain circumstances,
“the United States’ sovereign immunity foaths arising out of torts committed by federal
employees.’Ali v. Fed. Bureau of Prisons, 552 U.S. 214, 217-18 (2008). This waiver includes
“tort claims arising out of actities of the Postl Service[.]” Dolan v. United Sates Postal
Serv., 546 U.S. 481, 484 (2006) (quoting 39 U.S.@08(c)). Before a claimant may sue the
United States, however, under 28 U.S.C. § 2675(@gimant must “firsgive the appropriate
federal agency the opportunity resolve the claim.Cadwalder v. United Sates, 45 F.3d 297,
300 (9th Cir. 1995); 28 U.S.C. 2675(a). If fiederal agency resolves the claim with a
settlement, the claimant’s acceptance of thalese¢int “shall be final and conclusive on the
claimant, and shall constitute a completeask of any claim against the United States.” 28
U.S.C. 8§ 2672see, e.g., Clark v. United Sates, 978 F.2d 1265 (9th Cir. 1992) (unpublished)
(claimant who accepted a check from United&dimay not now pursue the claim in court
under the FTCA”).

Provided that a claimant satisfies 28 U.§Q675(a) and doe®t accept a settlement
pursuant to 28 U.S.C. § 2672, the FTCA makes theedistates liable for tort claims “in the
same manner and to the same extent as atprindividual under likeircumstances|.]” 28

U.S.C. 8§ 2674. The scope of that liability is detmed by the “law of th place where the act or

enjoys the power to waive the United States’ sovereign immuiiiynh & Black, P.S. v. United
Sates, 492 F.3d 1084, 1090 (9th Cir. 2007). In the pre€ase, State Farm’s suit is barred by
the FTCA. Even if the August 1, 2011, letter sththat U.S. Postal Service was waiving
immunity — which it does not — that statement would be ineffective.
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omission occurred.” 28 U.S.@346(b)(1). Taken together, 28 U.S.C. 88 2674 and 1346(b)(1)
“direct the courts to analogizeetlyovernment to a private actora similar situation and apply
state law to determine amenabilitydoit and substantive liability’aBarge v. Mariposa

County, 798 F.2d 364, 366 (9th Cir. 198&pung v. United States, 71 F.3d 1238, 1244 (6th Cir.
1995) (“The extent of that waiver (i.e. the Unitethtes’ amenability teuit and substantive tort
liability) is determined by analogizing the Unitech&&fs to a private actor in a similar situation
under the appropriate state lawf) the present case, itusdisputed that Michele Stevens
accepted a settlement from the United Statebdoinjuries resulting from the accident on May
2, 2010. Ms. Stevens, therefore, has mthir claim against the United States.

To understand the basis of State Farm’s clamae in the name of Ms. Stevens, a brief
discussion of Oregon’s automobile liability imance scheme is helpful. Under Oregon law,
every automobile liability policy must includeépsonal injury protection(*PIP”) benefits. Or.
Rev. Stat. 8§ 742.520(1). PIP beneéits a type of no-fault insuragcafter the insured submits
proof of loss, the insurer musay PIP benefits regardlessfatilt. Or. Rev. Stat. § 742.520(4);
Sate Farm Mut. Auto. Ins. Co. v. Hale, 215 Or. App. 19, 24 (2007). Thstatutes describe three
ways in which insurers [that] have p&tP benefits may recover the amounts pafasser v.
Weigandt, 299 Or. 38, 42 (1985). Two are relevant He@: Rev. Stat. §§ 742.536 and 742.538.

Under Or. Rev. Stat. 8 742.536(2), if an inslneakes a claim for damages, the insured
“may elect to seek reimbursement . . . ouay recovery under such claim[.]” To do so, the

insurer must “give written notice [to the insu@td the tortfeasor] afuch election within 30

* The third provision, Or. Rev. Stat782.534, provides that every “insurer whose
insured is or would be held legally liable ftmmages for injuries sustained in a motor vehicle
accident by a person for whom personal injungtection benefits have been furnished by
another such insurer . shall reimburse such other insurer for the benefits it has so furnished if it
has requested such reimbursement [.]” Becaus®thted States is not insured, this provision is
not applicable.
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days from the receipt of na# or knowledge of [the insud®s] claim[.]” Or. Rev. Stat.
8§ 742.528(2). After the insurer serves that writtetice, it “has a lien against [the] cause of
action for [PIP] benefit# has furnished[.]1d. at 8 742.536(3)(a). This provision is known as the
“PIP lien statute.Mid-Century Ins. Co. v. Turner, 219 Or. App. 44, 50 (2008).

If the insurer elects not to follow the proceelum the PIP lien statute, it has “a statutory
right similar to subrogation to the payee’s recovery by way of settlement or judgment from a
person legally responsible for the motor vehicle accider€g$sler, 299 Or. at 42; Or. Rev.
Stat. 8§ 742.538. Or. Rev. Stat. § 742.538(2) providasthie insured “shall hold in trust for the
benefit of the insurer all sucights of recovery which the jured person has, but only to the
extent of such [PIP] benefits furnished.”. @®ev. Stat. § 472.538(2). The insurer may exercise
that right of recovery by bringg an action “in the name of thgured person” to recover the
PIP “benefits furnished.” Or. Rev. Stat. § 742.838( his is known as the “PIP subrogation
statute.”Mid-Century Ins. Co., 219 Or. App. at 51.

State Farm did not elect follow the PIP lien statute to recover the PIP benefits it paid to
Ms. Stevens. Pl.’s Supp. at 4. Instead, it elettiddllow the PIP subrogation statute and seek
reimbursement for the PIP benefits paid by dsgga claim against the United States in Ms.
Stevens’ name. Although 28 U.S.C. 8§ 2672 appaaforeclose additional claims in Ms.
Stevens’ name, State Farm ataithat Oregon case law oniasurer’s right to subrogation
establishes that Ms. Stevens carinelease [State Farm’s] rights recover reimbursement from
the tortfeasor.” Pl.’s Resp. at 10. In other vr8tate Farm contentisat because it is Ms.
Stevens’ subrogee, Ms. Stevens’ acceptanceeaddttiement did not extinguish State Farm’s
right to make a claim in Ms. Stevens’ natoeecover the PIP benefits payment from the

underlying tortfeasor. If this caseere not against the Uniteda®ts, and if 28 U.S.C. § 2672 did
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not apply, State Farm’s position might &@rrect as a matter of state |a%ee United Pac. Ins.
Co. v. Shetky Equip. Co., 217 Or. 422 (1959).

While there is no doubt that, under 28 WLS88 2674 and 1364(b)(1), the United States
is liable in tort as “an ordary tortfeasor under state lavhtdio Odyssey, Ltd. v. United Sates,
373 F.3d 870, 872 (8th Cir. 2004), the effect, scapd,limits of a settleent made pursuant to
28 U.S.C. § 2672 is a matter of federal law weéhpect to the settling party. The Ninth Circuit
discussed 28 U.S.C. § 2672'sat@onship to state law iBchwarder v. United Sates, 974 F.2d
1118 (9th Cir. 1992). In that case, Harry Schidearand his wife settled a claim for damages
against the United States arising from the alliefigdure of Veterans Adinistration doctors to
diagnose and treat promptly his canddrat 1120. After his deati{arry Schwarder’s children
filed wrongful death complaintggainst the United Statds. at 1121. At issue was whether
Harry Schwarder and his wife’s settlement wiitk United States barred subsequent suits by his
children. After examining the text of 28 U.S.C. § 2672, the Ninth Circuit held that as “a matter of
federal law . . . an administrative settlement reached pursuant to &Idbars further claims
by the settling party, without regard to the effect itauld have as a matter of state lavd."at
1124 (emphasis added). The court also held, hexyévat with “respedb the claims obther
persons, a section 2672 settlement has the stieot & any other release: it is a relevant
circumstance which must be taken into account in determining whether the United States is liable
under state law.I'd. (emphasis in original). Thus, undahwarder, federal law controls the

legal effect of a settlement on thetkeg party, regardless of state law.

> Although some Oregon case law and statstgport Plaintiff's argument, there does
not appear to be Oregon authority directlypmmt. Because resolution of this point is not
necessary to decide this casés tourt declines to endorserclusively Plaintf's argument.
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In the present case, under 28 U.S.C. 8§ 2BI&2,Stevens’ settlement with the United
States foreclosed all future claims in her naragardless of Oregon law. As such, it does not
matter that, under the PIP subrogation stednté Oregon subrogation case law, a settlement
ordinarily might not extinguish a subrogee irests right to recovefrom the tortfeasof.
Schwarder holds that 28 U.S.C. § Z8 overrides Oregon law and prbits further action in Ms.
Stevens’ name: “The acceptance by the clairofany . . . settlement shall beal and
conclusive on the claimant[.]” (Emphasis added.) Had Staterfabrought this action in its own
name, undefchwarder, the court would look to state law determine the effect, scope, and
limits of Ms. Stevens’ settlement. In the presamsture, however, because State Farm is suing in
Ms. Stevens’ name, it has no recourse: Ms. St&vaay not bring further claims against the
United States. This court is afefore, without jurisdiction.

111

® The Third Circuit, however, has held tistdte law governs the scope of a release under
28 U.S.C. § 267Reo v. United Sate Postal Serv., 98 F.3d 73 (3rd Cir. 1996). Reo were the
law in this circuit, this ourt would look to Oregon law to determine whether Ms. Stevens’
acceptance of the settlement foreclosed her sabisgights to bring an action in her name. In
that event, the court might find that Oregon |awvides that a settlement by an insured does not
extinguish the subrogee insureright to recoup PIP benefit paymts by bringing an action in
the insured’s namdReo, however, is not the law in this circuit. Undghwarder, the legal effect
of Ms. Stevens’ settlement is controlled ohiyfederal law, not statlaw. This court notes,
however, that the Ninth Circuit i&chwarder was not confronting ease involving subrogation.
Whether that distinction might resutta modification of the rule iGchwarder is not for this
court to determine.

" The court recognizes thttis is a harsh result for State Farm. Oregon’s PIP
subrogation statute required Steeam to sue in Ms. Stevensame. Or. Rev. Stat. § 742.538(4);
Safeco Ins. Co. of Oregon v. United Sates Postal Serv., No. 1:11-cv-03064-PA (D. Or. Dec. 15,
2011). Nonetheless, State Farm is not without options to recover PIP benefits payments. In future
cases, State Farm may use the PIP lien statuezdwer PIP benefits payments made to its
insureds after accidents in which the United Stestéise tortfeasor. Furthermore, in the present
case, State Farm may still have a claim against Ms. Stevens for a portion of her settlement from
the United States pursuant to Or. Rev. Stq4&538(1). This court expresses no position on the
merits of such a claim.
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CONCLUSION
The United States’ motion to dismiss for laafksubject matter jurisdiction, Dkt. 8, is
GRANTED. Plaintiff's complaint, Dktl, is dismissed with prejudice.
IT IS SO ORDERED.

Dated this 17th day of April, 2012.

& Michagel H. Simon

Mchael H. Simon
Lhited States District Judge
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