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SIMON, District Judge.

Plaintiffs Alma and Jose Gomez (“Plaintiffs”) filed a complaint in Washington County
Circuit Court seeking injunctevand declaratory relief toogt an impending foreclosure.
Dkt. 1, 7. Defendants Bank of America, N,Auccessor by merger with BAC Home Loans
Servicing, LP (“BOA”), ReconTrust Company,A. (“RTC”), and Mortgage Electronic
Registration Systems, Inc. (‘MERS”) removee ttase to this court, Dkt. 1, and have moved
pursuant to dismiss the complaint pursuarRite 12(b)(6) of the Federal Rules of Civil
Procedure. Dkt. 9. As more fully describedhe conclusion, Defendg’ motion to dismiss
(Dkt. 9) is GRANTED IN PART AND DENIEDON PART, and Plaintiffs may file a third
amended complaint within 14 days from the datthisf order if Plaintiffsbelieve that a further
amendment will cure the deficiencies identified in this Opinion and Order.

BACKGROUND

The allegations in Plaintiffs’ complaint are@kien as true and conséd in the light most
favorable to” PlaintiffsAmerican Family Ass’n, Ina. City & County of S.F277 F.3d 1114,
1120 (9th Cir. 2002). According to the complaint, in October 2007, Plaintiffs obtained a loan,
secured by a trust deed, from United MortgagwiSes (“UMS”) to purchase property in Aloha,
Oregon. Second Am. Comp(“SAC”) 11 3, 7. The trust deed lists UMS as the lender and
MERS as the beneficiary. SAC 7.

UMS filed articles of dissolution in @&ember 2009. SAC | 10. Two other entities who
are not party to this action haglaimed an interest in Plaintiffs’ loan: Countrywide Home Loan,
Inc. (“Countrywide”) and Federal Home LoMortgage Corporation (“Freddie Mac”). SAC

1 29. Freddie Mac claims to own Plaintiffsaloon its website. SAC {1 30, 31. There have been

! Plaintiffs filed their First Arended Complaint in state court.

Page 2 — OPINION AND ORDER



no assignments recorded between UMS, Countrywide, and Freddi¢dI&AC § 36. BOA is
only a loan servicer and does metn Plaintiffs’ loan. SAC § 32.

In September 2009, Plaintiffs appliedBOA for a loan modification. SAC { 39. BOA
approved Plaintiffs for a three-month trial perdn (“TPP”) and told them that complying
successfully with this plan wouldad to a final loan modificatiomd. BOA represented to
Plaintiffs that they would receive a permanieain modification if they complied with the TPP
and information provided on their modification apption continued “to bérue in all material
respects[.]” SAC 1 55 (quoting letter from BOA Rbaintiffs, Ex. 11 to SAC). Pursuant to the
TPP, Plaintiffs began to make reduced trial payments in March R0I0uring the course of
the TPP, BOA added late fees and interest to Plaintiffs’ acclurtfter the three-month trial
period, Plaintiffs did not heardm BOA. They continued to make the reduced trial payments
prescribed by the TPP aftiére three-month period endéd.

In April 2011, BOA refused Plaintiffs’ payemt and informed them that their house
would be sold. SAC 1 40. BOA refused toeguaicany further payments. SAC { 40. Because
Plaintiffs had continued to make timely paymeattshe reduced TPP amount, they contend that
they are not in default on the lodd.

On March 30, 2011, MERS executed an assartrof the trust deed to BOA and BOA
appointed RTC as successor trustee. SAC 1Y2LIThe appointment of successor trustee was
recorded on April 1, 2011. SAC 1 12. On MaR0, 2011, RTC issued a Notice of Default and
Election to Sell (‘“NOD”). SAC 1 13. The NOD dwoaot include contact information for the
Oregon State Bar and other infornoatirequired by ORS 88 86.735, 86.745, and 86.755. SAC
1 43.0n April 8, 2011, Plaintiffs, through their attoynsent a letter to RTC informing it of legal

defects with the non-judial foreclosure. SAC { 48.
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On August 24, 2011, Plaintiffs filed suitWashington County Circuit Court to stop the
foreclosure. Dkt. 1-1. On September 7, 2011, rféfés filed their First Amended Complaint.
Dkt. 1-2. After Defendants removed the case tocbigt, Dkt. 1, Plaintiffs filed their SAC on
November 8, 2011. Dkt. 8. In their SAC, Plaintiffssert ten claims forlref: Five claims of
wrongful foreclosure, two claims for unlawfdébt collection under Oregon and federal law, a
claim for violation of Oregon’s Unfair Trade Praets Act, a claim for injunctive relief and a
claim for declaratory relief. Defendts has moved to dismiss. Dkt. 9.

STANDARDS

A motion to dismiss under Rule 12(b)(6) foiléiae to state a claim upon which relief can
be granted “tests the legal sufficiency of a clai@ohservation Force v. Salaza&46 F.3d
1240, 1242 (9th Cir. 2011) (internal quotation nsaakd citation omitted). To survive “a motion
to dismiss, a complaint must contain sufficientdiatimatter to state a fadly plausible claim to
relief.” Shroyer v. New Cingular Wireless Services,,1622 F.3d 1035, 1041 (9th Cir. 2010)
(citing Ashcroft v. Igbal129 S.Ct. 1937, 1949 (2009)).

DISCUSSION
A. Pleading Equity

Defendants begin by arguing tHataintiffs’ first, second, third, fourth, fifth, ninth, and
tenth claims sound in equity and Plaintiffs have thtle adhere to a “basic principle[] of equity”:
“he who seeks equity must do equity.” Defs.” Mem. at 10 (quatamgen v. ProberL74 Or.

143, 149 (1944)). In particular, Defendants arga e court must dismiss Plaintiffs’ equity
claims because “the claims are barred by [P]fiailure to plead the ability to tender the
amount due on the [lJoan. Plaintiffs are not iblig for equitable relief because they are not

prepared to do equity as required.” Defs.” Ma&in10. In effect, Defendants argue that to state
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equitable claims for relief, Pldiffs must plead that they aedle and willing to tender that
amount due on the lodn.

The court disagrees. The extémtwvhich Plaintiffs must provehat they are capable of
equity is balanced against the degree of equity they Seek. Dobbs, law OF REMEDIES §
2.4(5) (2nd ed. 1993) (discuisg balancing equitiesHickman v. Six Dimension Custom Homes,
Inc., 273 Or. 894, 898 (1975) (“Courts balance the tegpibetween the parties in determining
what, if any, relief to give.”). Inhis instance, “Plaintiffs do nataim a right to retain ownership
(forever or otherwise) of property for which thiegve not paid.” PIsResp. at 15. Plaintiffs’
requested injunction seeks only to enjoirfdhelants from non-judially foreclosing on
Plaintiffs’ property® Thus, Defendants may still bring a jaidil foreclosure or an action on the
note to recover the security the amount due on the noSee BarclaysAmerican / Financial,
Inc. v. Boong96 Or. App. 635, 638 (1989) (“there is lniotg in the [OTDA] or its underlying
policy that prohibits a trustee from abandonangon-judicial foreclosr and pursuing another

remedy”). Plaintiffs are not regqed to plead the ability to dmore equity than they seek.

2 The following exchange occurred at oral argument on January 25, 2012:

THE COURT: Just to make sure | undenstavhat defendants’ position is, if . . .
plaintiffs are seeking some type of equity frdme court, they must plead that they were
fully prepared to cure in fault, and nothisigort of that would ban acceptable pleading?

MS. FRENCH: Yes, Your Honor, | beliew®, because that's what your option is
under this Oregon Trust Dedédtt[.] Transcript at 32.

? Plaintiffs have not brougltiaims to quiet title or reseil the note or trust deed. Several
of the Oregon Supreme Court cases discussmgdxim that “he who seeks equity must do
equity” cited by Defendants concerrscession and titléo real propertySeeDefs.” Mem. at 10
(citing Bollenback v. Continental Casualty C243 Or. 498 (1966) (actido rescind contract);
Gaffi v. Burn$ 278 Or. 327 (1977) (action seeking specific performadeg)sen v. Proberi74
Or. 143 (1944) (action to remove cloud on title))fé&elants cite to no case or statute — and the
court is aware of none — that gsthat plaintiffs must pleaddlability to tender the amount due
on the note in order to state a claim éguitable relief based on the OTDA.
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Accordingly, at least at the pleadi stage, Plaintiffs need not gkethat they have tendered the
full amount due on the note in order to “dquey” under the circumstances of this case.

In addition, if the court werto accept Defendants’ argument, it would effectively
prevent borrowers from challemgj the legality of non-judicidbreclosure unless they could
tender the amount due on the note. The OTDésdwt provide for such a hurdle and the
maxims of equity do not suggest that such a hurdle is appro/@edesSmith v. Hicke$88 Or.
539, 543reh’g denied 216 P.2d 268 (1950) (“Equity acts omhyfurtherance of justice.”). On
the contrary, while the OTDA is designed to creairvenience for creditorgs “strict statutory
rules [are] designed to protect the” borrowgtiaffordshire Inv., Inc. v. Cal-Western
Reconveyance Cor®09 Or. App. 528, 542 (2006). A pleading requirement that would
effectively immunize creditors and trustees friivea OTDA's “strict statutory rules” is wholly
inconsistent with the OTDA'’s “wkcoordinated statutory schemed.

B. Ability to Cure Default

Defendants next argue that under “Oregam la. there is no claim for wrongful
foreclosure unless a plaintiff can establish the tghidi cure or outbid th highest bidder at a
foreclosure sale.” Defs.” Mem. at 11. To suppois¢ Hrgument, Defendants cite to several cases,
includingDomingo v. Andersqri38 Or. App. 521, (1996aff'd in part and rev’d in part on
other grounds325 Or. 385 (1997 Ktations West, LLC v. Pinnacle Bank of Oredéo. 06-
1419-Kl, 2007 WL 1219952 (D. Or. April 23, 2007), addrvantes v. Countrywide Home
Loans, Inc. 656 F.3d 1034 (9th Cir. 2011).

The cases cited by Defendants do not establetPlaintiffs must plead the ability to
cure a default before contesting the authoritipefendants to conductren-judicial foreclosure

under the OTDA. Instead, the cases that Defendaptg upon address the remedies available to
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borrowersafter an allegedly defective foreclosure sale. Plaintiffs’ wrongful foreclosure,
injunctive relief, and declaratpjudgment claims are not présad on an allegedly defective
foreclosure sale. They arethar, intended to demonstratatibefendants may not conduct the
pending non-judicial foreclosure sale. Natate and no Oregon or federal case cited by
Defendants or of which the court is aware holds a@hataintiff must first pdad the ability to cure
default before contesting the authority of a deént to use the non-judicial foreclose procedures
set forth in the OTDA.
C. MERS as Beneficiary

Defendants next challenge Plaintiffs’ firsgcond, and third claims by arguing that
MERS is the beneficiary of Plaiffs’ trust deed and, therefore, MERS properly assigned the
trust deed to BOA. Defs’ Mem. aB-22. For the reason set forthJmmess. ReconTrust
Co,, --- F.Supp.2d ---, No. 3:11-cv-324-ST, 2012 \6%3871 (D. Or. Feb. 29, 2012), the court
finds that MERS is not the beneficiary of Plaintiffs’ trustdlddonetheless, the court grants
Defendants’ motion to dismissa&gst Plaintiffs’ first and sexd claims for relief because
Plaintiffs fail to state a cognizkblegal theory why MERS may natt as an agent for the real
beneficiary if and when authorized to do sofddelants’ motion to dismiss is denied as to
Plaintiff's third claim for relief, howeer, for the reasons stated below.

1. First claim for relief

Plaintiffs’ first claim for relief alleges thdMlIERS lacked agency authority to assign the
trust deed. Plaintiffs advance two reasons: Ringly argue that there “is no evidence that [UMS]
was a member of MERS on March 30, 2011,” the tiat MERS executed the assignment of the
trust deed. Because UMS was not a memb®8ERS on March 30, 2011, Plaintiffs argue,

MERS could not have been acting as UMS’s agent and, therefore, thenaessi of the deed of
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trust “was legally meaningless and could conmething.” SAC | 24. Later in the complaint,
however, Plaintiffs allege that CountrywidedaFreddie Mac acquired ownership of the loan
“long before” before March 30, 2011. SAC 11 29-31e Titust deed provides that MERS is the
nominee for the “Lender and Lentesuccessors and assigns.” Dikil, pg. 18. Plaintiffs have
not pled any facts to suggest that MERS wat properly acting as an agent for either
Countrywide or Freddie Mac on March 30, 2d11.

Second, Plaintiffs’ argue that the trust deleés not grant MERS aggnauthority to act
on behalf of the lender or itssessors. The court disagrees. et deed clearly states that
MERS is the “nominee” for the lender anduiccessors and assigns. Even though MERS was
not the beneficiary of Plaintiffs’ trust deedmy act as the agent for the real beneficiary.
James 2012 WL 653871 *18 n.20. Plaintiffs firstaim for relief is dismissed.

2. Second claim for relief

In their second claim for relief, Plaintiflegue that Defendants BOA and RTC lack
standing to foreclose. With respeéc BOA, Plaintiffs argue that is “nothing more than the
servicer of Plaintiff[s’] loan[.]” SAC 1 32. BOAherefore, “has no standing . . . to proceed with
this non-judicial foreclosureld. The OTDA, however, does nptohibit an agent from acting

on behalf of the noteholder and beneficialgmes 2012 WL 653871 *18 n.20. As servicer of

* Even if Plaintiffs could mve that MERS was not an ager the real beneficiary on
March 30, 2011, Plaintiffs’ first claim provide® basis for relief. Transfers of the note
automatically assign the trust deed by operatidaw and without formal, written assignments.
First Nat'l Bank of Oregon v. Jack Mathis Gen. Contrac@&#4 Or. 315, 321 (1976). Thus, even
if it were true that the written assigent executed on March 30, 2011, was “legally
meaningless,” the trust deed was, all the sanillyassigned to the current noteholder when it
received the note. Of course, pursuant to @RB8.735(1), the trustee tire beneficiary must
record written assignments prioraonducting a non-judicial foreclosuigeeJames2012 WL
653871 at *18-21. But ORS 8§ 86.73»0nly requires recordingf, does not provide that
assignments are ineffective if they are not wnitsé@d recorded. Plaintiflsddress the recording
requirement in their third claim for relief.
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Plaintiffs’ loan, BOA may, in an agency capgceppoint a successor ttee and record notice
of default.See3 Am. Jur. 2d Agency 8 18 (“Generally person may appoiah agent to do the
same acts and to achieve the same legal consszpiby the performance of an act as if he or
she had acted personally8ge als®ORS § 86A.175(1) (providing thatortgage servicers “may
service or collect” a mortgage loantheir own name or in the ame of the lender, note owner,
note holder or other holder ah interest in the note”).

In addition, RTC is the trustee. Its powemian-judicially foreclose is governed by the
OTDA. SeeORS 88 86.710, 86.720, 86.735. Plaintiffs doalt#ge any facts in the second
claim for relief to suggest that RTC is not thestee. Accordingly, Platiffs’ second claim for
relief is dismissed.

3. Third claim for relief

Plaintiffs’ third claim for relief alleges thaot all assignments of the trust deed have
been properly recorded. ORS § &5b{1) requires the recording @&ny assignments of the trust
deed by the trustee or the benefigi’ before the trustee may namdjcially foreclose. Plaintiffs
allege that UMS assigned the note and trust te&buntrywide and that the assignment was
not recorded. SAC {1 29-30. They also allege Fneddie Mac acquiremvnership of the note
and that assignment was not netad. SAC § 31. As explained James2012 WL 653871 *18-
21, transfers of the note cause an assignment ofustedeed by operation of law. Plaintiffs have
stated a claim for religfursuant to ORS 8§ 86.735(1).

D. Default
Until May 2010, Plaintiffs were current on their loan. SAC { 39. In March 2010,

Plaintiffs began to make the trial payments parguo the TPP sent to them by BOA. SAC { 39;
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Dkt. 8 at 55-56° After the three-month TPP period heldpsed, Plaintiffs continued to make
trial payments because “they heard no furtkerd from [BOA] on the loan modification
status[.]”ld. In their fourth claim for reéf, Plaintiffs contend that &y are not in default on their
loan because they have timely made all paytsirequired by BOA antherefore, Defendants
may not foreclosé In their motion to dismiss, Defendantgiae that Plaintiffs’ fourth claim fails
because Plaintiffs defaulted on the loan. First, tirgye that Plaintiffs haviailed to allege that
the TPP is binding because Plaintiffs fail to attéehthird page of th€PP. Defs.” Mem. at 23.
Second, they argue that even if the TPP wadibg, it was for an “expressly limited duration”:
Plaintiffs do not allege “that [BA] modified their loan obligatins beyond the three-month trial
period, and nowhere in the numesaxhibits attached to thelgenplaint do they include any
documentation that would support suechlaim.” Defs.” Mem. at 22-23.

Plaintiffs’ have sufficiently alleged th&OA and Plaintiffs entered into the TPP.
Plaintiffs’ complaint attaches enough pages of the alleged TPP to demonstrate that BOA offered
a TPP. Dkt. 8 at 55-56. In addition, the complauficiently alleges thaPlaintiffs made and
BOA accepted trial payments according to its tel®#sC § 39. At this stage in the proceedings,

those allegations are sufficient to demoaistithat the parties entered into the TPP.

® Plaintiffs attached copies of the fitato pages of the TPP to the second amended
complaint.SeeDkt. 8 at 55-56. The court may considercuments attached to the complaint
when deciding a Rule 12(b)(6) motiddnited States v. Corinthian Collegeg55 F.3d 984, 999
(9th Cir. 2011).

® Plaintiffs do not expressly plead tize¢fendants breached the TPP by failing to offer
them a “Home Affordable Modification Agreemerat the close of the trial period. They merely
“deny that they are in default as to any & tefendants.” SAC  40. The court, therefore, does
not interpret Plaintiffs’ fourth claim for relief toe a claim for breach of contract based on the
provision of the TPP providing thétPlaintiffs were in compliance with the TPP they would
receive a “Home Affordable Modification Agreement.” Dkt. 8 at & e.g. Wigod v. Wells
Fargo Bank, N.A.--- F.3d ---, 2012 WL 727646 (7th Cir. Mar. 7, 2012).
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Defendants are correct, however, that by ite tevms, the TPP unambiguously lasted for
a limited duration. The TPP states that it begatherdate of the first trial payment and ended on
“the earlier of: (i) the first daof the month following the month in which the last Trial Period
Payment is due . . . or (ii) termination of tRi&n[.]” Dkt. 8 at 56. Because the court finds that
the TPP unambiguously states thadasts for a limited duratin, the court may not resort to
consideration of extrinsic evidence, such agtmties’ “course of performance,” PIs.” Resp. at
33, to determine the duration of the TR®gman v. Parrott325 Or. 358, 361 (1997) (“If the
provision is clear, the analy®sids.”). Furthermore, Defendarte also correct that the TPP
does not permanently modify the terms of Pl&sitioan. Consequently, by continuing to make
trial payments after the termination of the TPRjmRIffs appear to have defaulted on their loan.
Plaintiffs’ fourth claim for relief is dismissed.
E. Notice of Default

ORS § 86.790(3) provides:

At any time after the trust deed iseexited, the beneficiary may appoint in

writing another qualified trdse. If the appointment ohe successor trustee is

recorded in the mortgage records of ¢bhenty or counties in which the trust deed

is recorded, the successor trustee dimllested with all the powers of the

original trustee.

BOA appointed RTC as successor trusteg document that was executed on March 30,

2011, notarized on March 31, 2011, and recordefimit 1, 2011. SAC 1Y 434; Dkt. 8 at 44-

45. ORS 8§ 86.735(3) provides ttatrustee may conduct a nardjcial foreclosure if the

’ Plaintiffs’ alleged timely remittance of the trial payments does not provide a basis for
Plaintiffs to claim that BOA peranently modified Plaintiffs’ loarSeePls.” Resp. at 33
(“Plaintiffs . . . continued to make [trial] penents in the belief that their loan had been
modified”). Plaintiffs do not allge that BOA extended an offer to permanently modify Plaintiffs’
loan. Nor do Plaintiffs allege that BOA suggebany terms for a permanent loan modification
agreement. Moreover, as stated in footnot6ye, Plaintiffs have not brought a breach of
contract claim based on BOA's failure tfiay them a permanent loan modification.
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“trustee or beneficiary has filed for recordtire county clerk’s office in each county where the
trust property, or some part of it, is situdita notice of default containing the information
required by ORS 86.745 andrtaining the trustee’s dreneficiary’s electiomo sell the property
to satisfy the obligation[.]” RTC executéide NOD on March 30, 2011. SAC { 43; Dkt. 8 at 46-
47. The NOD was notarized on March 31, 2011, and recorded on April 1, 2011, after the
appointment of successor trustke.

In their fifth claim for relief, Plaintiffs d&ge that the NOD is defective because RTC did
not have authority to execute the NOD on Ma6h2011 because it did not become vested with
the powers of the trustee urditter the appointment of successor trustee was recorded on
April 1, 2011. SAC 11 44-46. Defendants argue ¢vain though RTC executed the NOD before
the appointment of successor trustee was recorded, the appointreect@gsor trustee was
recordedbeforethe NOD was recorded. Defs.” Mem. at 25.

The crux of the parties’ dispute on this isgurns on the meaning of the word “powers”
in the phrase “all thpowers of the original trustéeORS § 86.790(3). On the one hand, the
words “powers” in this phrase might refer pmd the statutory powsrconferred by the OTDA,
such as, for example, the power to reconveyetstate to the grantor, ORS § 86.720(1), record
affidavits of compliance, ORS 8 86.750(3)-(4)conduct a non-judicial foreclosure sale, ORS
§ 86.755. If “powers” means onlydke powers conferred by the DA, Plaintiffs’ claim would
fail because the authority to execute the NOBoisa “power” conferred on a trustee by the
OTDA. On the other hand, “powers” might refeot only to the stataty powers conferred by
the OTDA, but also to the authiyrof a trustee to conduct ordirya non-statutory activities with
respect to a particular trusted, such as drafting and exeangtnotices, affidavits, and other

documents. If “powers” has this broader megnthen Plaintiffs’ have stated a valid claim
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because RTC would not have acquired theatithto draft and execute the NOD until the
appointment of successor trustee was recorded.

To determine which interpretation is correct requires the court to interpret
ORS 8§ 86.790(3). Under Oregon law, to determieentieaning of a statute, the court must begin
by examining its text and contegtate v. Gaines346 Or. 160, 171 (2009). When the
interpretation involves a partiar term, the court considers “theeaning of that term and the
context in which the legislature used iddpkins v. SAIF Corp349 Or. 348, 356 (2010). If the
statute does not define the term, Oregon couag “look to the dictionary to determine [its]
ordinary meaning.State v. Baker-Krofft348 Or. 655, 661 (2010).

The OTDA does not define “powers.” The staty context, howevesuggests that the
legislature intended that “powers” refers otdythose powers conferred on the trustee by the
OTDA. ORS § 86.795 governs the compensation of tietde. It specificallyndicates that the
“powers and duties” of the trustee are set fostlihe OTDA: “The charge of a trustee for the
performance opowersand duties of foreclosure by advertisement andisglesed under
ORS 86.705 to 86.7%hall not exceed 50 perdasf the compensation allowable to an executor
or administrator[.]” (Emphasis added.) Thiseirpretation is consistent with definition of
“power” in BLACK’SLAW DICTIONARY 1288 (Bryan A. Garner ed. 2009): “Power” means the
“legal right or authorizatin to act or not act[.]”

The court concludes, therefore, thpbivers” in ORS § 86.790(3) means only those
powers conferred by the OTDA. Because the OTDA does not govern the drafting, signing or
execution of the NOD, RTC had the authotiyexecute the NOD on March 30, 2011, after
BOA appointed it successor trustee but betbeeappointment of a successor trustee was

recorded on April 1, 2011. The OTDA does, lewar, govern who may record the NOD. As
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noted above, ORS § 86.735(3) requires either the trustee or the beneficiary to record the NOD.
As Defendants demonstrate, however, the app@nt of a successor trustee was recorded on
April 1, 2011, before the NOD was recorded labtat same day. Accordingly, RTC was vested
with power to record the NOD before the NOD was recofd@dintiffs’ fifth claim for relief,
therefore, is dismissed.
F. Unlawful Debt Collection

Defendants’ contend that Pl&ffs’ sixth and seventh clainfail to state claims for relief
under Oregon’s Unlawful Debt Collectidtractices Act (“"UDCPA”), ORS § 646.639, and the
Fair Debt Collection Practiceésct (“FDCPA”), 15 U.S.C. 88 1692t seqDefs.” Mem. at 27-28.
They advance three reasons. First, Defendantstanathat Plaintiffs’ claims are premised
“solely on the assumption that thedolosure proceedings are unlawfutl” at 27. Because,
however, “the foreclosure proceedings are whollyjdvand warranted by [P]laintiffs’ default . . .
[P]laintiffs do not state aagnizable claim for relief.1d. at 27-28. Second, they maintain that
Plaintiffs have failed to pleatthat RTC “took any action afteeceiving the August 8, 2011 letter
that serves as the basis for [their] claim[$d]’at 28. Finally, Defendants maintain that
foreclosing a trust deed is nibke collection of alebt under either the UDCPA or FDCRHA.

1. UDCPA

Under the UDCPA, it is unlawful to “[aJttempt tw threaten to enforce a right or remedy

with knowledge or reason to know thiae right or remedgoes not exist[.]”

8 The record does not disclose who reeorthe NOD and, in fact, the NOD may have
been recorded by the beneficiary or an agéthe beneficiary rather than by RTC.

® Defendants also argue that the court shdidthiss Plaintiffs’ contentions in the fifth
claim for relief relating to the “notice to tenaritSAC | 43; Defs.” Memat 25. Plaintiffs do not
address this argument in their response. The t@agrreviewed the documents and agrees with
Defendants that they are in the form prescribed by the OTDA.
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ORS 8§ 646.639(2)(k). In Plaintiffsixth claim for relief, they@pear to allege that RTC was
attempting to collect a debt. SAC 1 48. They furtédéege that in doing so RTC “is seeking to
enforce a right or remedy under the circumstamdesn it knows or should know that the right
or remedy does not exist[.ld. Plaintiffs cite to a letter ém their counsel to RTC, dated
August 8, 2011, attached as Exhibit 10 to the SAldch lists alleged violations of the OTDA.
Id. This letter, Plaintiffs claimgemonstrates th&TC had knowledge that the right or remedy
on non-judicial foreclosure does retist. Although they do not prsely spell it out, Plaintiffs’
sixth claim for relief appeats claim that RTC violated 6WUDCPA by recording an NOD when
RTC had knowledge that it had nghit to non-judicially foreclose.

Plaintiffs have failed to altge that RTC sought to enforaaight or remedy that does not
exist when it filed the NOD. ORS § 86.735 pernifEC to non-judiciallyforeclose the trust
deed if: (1) the trust deed and certain assign@entecorded; (2) the grantor has defaulted; (3)
the trustee or beneficiary has recorded a N@12t (4) no judicial action has been taken to
recover the debt. The second, thadd fourth conditions have besatisfied: Plaintiffs are in
default; the NOD has been properfcorded; and there i® evidence of any judicial action to
recover the debt. Although, as exipled above, Plaintiffs haveastd facts sufficient to claim
that the first condition has ngetbeen satisfied, ORS § 86.735 does require that assignments
of the trust deed be recordeéforethe trustee or the beneficyarecords the NOD; that statute
requires only that such recording occurs betotaistee may conduchan-judicial foreclosure
sale. At the time that RTC recorded the NOD, ¢fane, the remedy of non-judicial foreclosure
existed because the trustee colihve still recorded all geiired assignments. Plaintiffs,
therefore, have not statedlaim for relief under the UDCPANd Plaintiffs’ sixth claim for

relief is dismissed.
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2. FDCPA

It is a violation of the FDCPA to take orr#aten to take “any nonjudal action to effect
dispossession or disablement of property ifthere is no present right to possession of the
property claimed as collatertirough an enforceable seity interest[.]”15 U.S.C.
8 1692f(6)(A). Plaintiffs’ seventh claim is basedtbrs statute. Although the claim appears to be
asserted only against RTC, Plaintiffs do notgdléhat RTC took any action. Instead, they allege
that “BAC [BOA] is not the owner of the loahas no right to possession of the Property, yet
continues to threaten a non-jaidil foreclosure to dpossess Plaintiffs of their home.” SAC { 52.
The FDCPA, however, does not apply to rgage loan servicers, such as B@4air v. Bank of
America N.A.No. 3:10-cv-946-SI, 2012 WL 2012 W860411 *9 (D. Or. Mar. 13, 2012).
Because Plaintiffs’ seventh claim fails titege that RTC took any action and because the
FDCPA does not apply to BOA, it is dismissed.
G. Unfair Trade Practices

In their eight claim for relief, Plaintiffs aljge that BOA violated Oregon’s Unfair Trade
Practices Act (“"UTPA”), ORSS8 646.608(1)(k) and 646.608(1)(q), &ating that Plaintiffs
would receive a permanent loan modificatioth#y successfully completed the TPP. SAC | 55.
Furthermore, Plaintiffs allege thBOA denied the TPP without reasda. Plaintiffs seek “an
order compelling [BOA] to grant Plaintifis permanent loan modification” and punitive
damages. SAC 1 56. Defendants argue that RfalitiTPA claim fails because Plaintiffs have
not proved that the damages they allege ieaased by the alleged wrongful conduct.” Defs.’
Mem. at 29.

To state a claim for relief unddre UTPA, a private party mugtead: “(1) a violation of

ORS 646.608(1); (2) causation (‘asesult of’); and (3) dange (‘ascertainable loss’)Feitler v.
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Animation Celection, Inc170 Or. App. 702, 708 (2000) (quoting ORS § 646.638(1)). Pleading
an ascertainable loss of mgna property is an essentelement of a UTPA clainCreditors
Protective Ass’n, Inc. v. Brjtb8 Or. App. 230, 233 (1982) (“a plaiih must plead and prove an
ascertainable loss of money or propertyPlintiffs have not specifically plexhy damages
resulting from BOA'’s alleged violations of thelrPA. Plaintiffs’ complaint merely states that
BOA “denied their loan modification”; they do naltege that the denial of a permanent loan
modification resulted in any harm to them.pkesent, Plaintiffs’ home has not been sold.
Moreover, Plaintiffs have not alleged that a panent loan modification would have resulted in
a reduction in the total amount that they owed. Rm#ile mere fact that &htiffs are in default
on their loan is not, in itsel§ loss of money or property. Plaintiffs’ eighth claim for relief is,
therefore, dismissed.
H. Injunctive and Declaratory Relief Claims

In their ninth claim for relief, Plaintiffsequest a preliminary injunction. Defendants
argue that Plaintiffs have failed to meet thexdtad for a preliminary injunction. Defs.” Mem. at
26. A plaintiff seeking a preliminary injunction mustow: (l) that he is likely to succeed on the
merits; (2) that he is likely to suffer irreparablernan the absence of preliminary relief; (3) that
the balance of equities tips in his favor; angtfvat an injunction is in the public interedéfinter
v. Natural Resources Defense Counsli5 U.S. 7, 20 (2008). Plaintiffs’ complaint sufficiently
states facts and law to sajisgfach of these elements. Plaintiffs have not yet moved for a
preliminary injunction; the couwill more thoroughly consider éhsuitability of a preliminary
injunction if and when Plaintiffenove for a preliminary injunction.

In their tenth claim for relief, Plaintiffs geiest declaratory relief. Defendants argue that

“the claim for declaratory relief asserts nawlegal basis.” Defs.” Mem. at 27. Because
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Plaintiffs’ third claim for relief remains viabl®Jaintiffs have stated a claim for declaratory
relief.
CONCLUSION

Defendants’ motion to dismiss, Dkt.i8, GRANTED IN PART AND DENIED IN
PART. Plaintiffs first, secondourth, fifth, sixth, seventh, aheighth claims for relief are
dismissed without prejudice, afdiaintiffs may file a third amnded complaint within 14 days
from the date of this order if Plaintiffs believe that a further amendment will cure the deficiencies
identified in this Opinion an@rder. Defendants’ motion to disss is denied with regard to
Plaintiffs’ third, ninth, andenth claims for relief.

IT IS SO ORDERED

Dated this 19th day of March, 2012.

& Michad H. Simon

Michael H. Simon
UnitedState<District Judge
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