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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

PORTLAND DIVISION

ANGELS ALLIANCE GROUP LLC ,
Plaintiff, No. 3:11¢ev-01382MO
V. OPINION AND ORDER
RECONTRUST COMPANY, N.A., et al.,

Defendants

MOSMAN, J.,

Plaintiff Angels Alliance Group LLGeeksa declaratory judgment that the rjoalicial
foreclosure of nonparty Anayasi Sprague’s home was invalid, nullification of tis¢e&fs Deed,
injunctive relief, damages, costs, and attorney félstice of Removall] 11 £3.) Defendants
ReconTrust Company, N. &A'ReconTrusY, Bank of America N.A.successor by merger with
BAC Home Loan Servicing-P f/k/a Countrywide Home Loar&ervicing, NA. (“BANA”) ,
Federal National Mortgage Associatiffrannie Mae”) and Mortgage Electronic Regiation
Systems, Inc. (“MERS”collectively “defendants”) previously filedMotion to Dismiss [20]

pursuant to Feztal Rulesof Civil Procedurel2(b)(1) and12(b)(6) | granted that motion in part
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[31], dismissing with prejudicsix of plaintiff's seven claims. | denied with leave to renew at
summary judgment defendants’ motion to dismiss plaigifle remaininglaim. Defendants
now move [53] for summary judgment, and plaintiff moves [59] for reconsideration of sef/eral
my prior rulings. | find that plaintiff lacks standingnd,accordingly dismiss this caseBecause
plaintiff concedes that its sole remainicigim should be dismisseddismiss the case on that
alternative basias well
BACKGROUND

Nonparty Anayansi Sprague entered into a loan agreement with Hyperion Capital Group,
LLC (“Hyperion”) on December 28, 2005, whereby she borrowed $310,100.Gfxaadted a
promissory note andDeed of Trus{“DOT"), establishing a security interestresidential real
property located at 5730 SE Aldercrest Road in Milwaukie, Oregon (“the PropefGompl.
[1] T 3; Notice of Removal [1] T 27)he DOT was properly recordeandidentified Hyperion as
the “Lender,” nonparty Ticofitle Insurance Company as the “Trustee,” and MERS as the
“Beneficiary’ andnominee for Hyperion and its successors and assigns. (Jampi3)
Angels Alliance Group LLGlleges that Fannie Mae “acquired ownership” of Ms. Sprague’s
loan “sometime shortly after originationfd([1]  70.)

On July 2, 2007, Ms. Sprague conveyed title to the Propgrbargain and sale de&al
plaintiff, Angels Alliance Group LLC, a now defundevada limited liabilitycompany of which
Ms. Spraguewas the sole membefid. [1] 1 12); (Pl.’'s Resp. [5Pat 4); (Tranetzki Decl. [57]
Ex. 2% The deed was recorded on July 3, 2007, in the property records of Clackamas County.
(Compl.[1] T12.) On August 29, 2008, the Oregon Secretary of State revoked Angels Alliance
Groy LLC’s administrative authority. (Tranetzki Decl. [57] Ex. 3.) The Stateeddda found

Angels Alliance Group LLC in revocation as of July 1, 2010. (Tranetzki Decl. [57] Ex. 2.)

| previously took judicial notice of this exhibit in npyior Opinion axd Order [31]
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On March 20, 2009, MERS caused to be recorded an Appointment of Successor Trustee
appointing ReconTrust as the successor trustee under the DOT. (TranetzK2B]dek. [2.)On
the same dayReconTrust recorded a Notice of Default and Election to Settatidg that Ms.
Sprague had entered into default beginning June 2008. (Compl. [1] at 44.) On January 27, 2010,
ReconTrust recorded a Rescission of Notice of Defasttindingthe March 2009 notice of
default. (d. [1] at 49).

On December 9, 2010, MERBused to be recorded an Assignment of the Deed of Trust,
designating all beeficial interest under the DOB BANA. (Id. [1] at 41). Also orDecember 9,
2010, ReconTrust recorded a secdladice of Default and Election to Sell, which similarly
indicatedthat Ms. Sprague had entered into default beginning June 2008. (Tranetzki Decl. [23]
Ex. 3). ReconTrust recordedscond Rescission of Notice of Default on March 3, 2011, thereby
cancelling thdbecember 2010otice of default. (Compl. [1] at 51.) On April 6, 2011,
ReconTrust recorded the Notice of Default and Electioretb('®lotice of Default”)at issue
here whichindicatedthatMs. Sprague entered into default beginning June 2008 and that the
trustee’s sale would take plaiceAugust 2011 (Tranetzki Det [23] at Ex. 4).

BANA executed an Assignment of Deed of Trust to Fannie Mae on August 12, 2011, and
recordedhe assignmerdn August 22, 2011. (Compl. [1] at 5&annie Mae purchased the
property at a foreclosure sala August 16, 2011, and the Tresw's Deed designating Fannie
Mae as the purchaser of the Property was recorded on August 22,180[1].4t 46)

DISCUSSION

Plaintiff asks me to reconsider several of my prior rulings in liglsubtequent case law.

| decline to do so becausénd that plaintiff lacks standingThereforel dismiss this case for

lack of subjectmatterjurisdiction, and, as a result, | do not reach the merits of defendants’
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motion for summary judgmentn the alternativel, dismiss this case as plaintiff concedest its
fourth claim—the soleemainingclaim—should be dismissed.

l. Subject Matter Jurisdiction

Defendants argue that Angels Alliance Group LLC ldudth Article 111 and prudential
standing to bring this lawsuit. (Mem. [54] 11-)13 agree.

A party may raise an objection to subjeusstter jurisdiction at any timeSeeHenderson
v. Shinsekil31 S. Ct. 1197, 1202 (2011). “Standing is a threshold matter central to [] subject
matter jurisdiction.” Bates v. United Parcel Sennc., 511 F.3d 974, 985 (9th Cir. 2007).
“Standing has constitutional and prudential dimensioNgedges/Ledges of Cal., Inc. v. City of
Phoenix 24 F.3d 56, 61 (9th Cir. 1994).

A. Standing Under Articlelll

To establish Article Il standing, a plaintiff must show tttét) he or she has suffered an
injury in fact that is concrete and particularized, and actual or imminent; (2) theigfairly
traceable to the challenged conduct; and (3) the injury is likely to be redlssaddvorable
court decision.”Salmon Sawning & Recovery Alliance v. Gutierré#5 F.3d 1220, 1125 (9th
Cir. 2008);see alsd_ujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992).

Defendants argue thAngels Alliance Group LLC's alleged injury resulted from its own
decision to purchase an encumbered property without enshbattbe original borrower
avoided default, not from any conductagfendants. Accordingdy, there is no causal link
between the alleged wrongful conductidhe alleged harm to Angels Alliance Group LLC.
Any injury was seHinflicted. (Mem. [54] at 11-12.) In support, defendants primarily rely on
Big Blue Capital Partners, LLC v. ReconTrust C8ig Blue I”), 2012 WL 1605784 (D. Or.

May 4, 2012)Big BlueCapital Partners, LLC v. ReconTrust GoBig Blue II'), 2012 WL
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1870752 (D. Or. May 21, 2018jg Blue Capital v. ReconTrust G¢Big Blue 11I"), 2012 WL
2049455 (D. Or. June 4, 2012).

TheBig Bluecases arpersuasive Theyand the present case oive similar facts and
issues, some of the same defendants, and the same attdmBigsBluel, II, andlll, nonparties
executed deeds conveying their intesestheir respective propertiés Big Blue Capital
Partners, a limited liability company created under the laws of (Bee. Big Blue, 2012 WL
1605784 at *2Big Blue I, 2012 WL 1870752 at *Big Bluelll, 2012 WL 2049455 at *2.
Subsequent to the transf&ig Blue Capital Partners brought claims arising out of alleged
failures to comply with the non-judicial foreclosure procedures outlined in the@fagst
Deed Act(“OTDA”) . See Big Blue, 12012 WL 1605784 at *Big Blue 1, 2012 WL 1870752
at *2; Big Bluelll, 2012 WL 2049455 at *2The defendants contended that the plaintiff, Big
Blue Capital Partners, lacked standing because its injury resulted frommidegision to
purchase an encumbered property from a defaulting borfo\8ee Big Blu¢, 2012 WL
1605784 at *4Big Blue II, 2012 WL 1870752 at *2Like the presentase, it was undisputed
that the plaintiff had not been involved in the lending process and was not a party to the loan or
foreclosure documentsSee Big Blué, 2012 WL 1605784 at *3ig Blue 1|, 2012 WL 1870752
at *3. InBig Blue landll, the courfound that the “allegations in plaintiff's complaint all stem
from defendants’ response to the [nonparty borrowers’] inability to make thesiteqpayments
under the Note."Big Bluel, 2012 WL 1605784 at *Big Blue I, 2012 WL 1870752 at *3.

Accordingly, “plaintiff did not suffer an injury that [wa&irly traceable to the challenged

2 Accordingly, the default was apparentig Blue |, Il,andlll . In this casethe default was a risk becauds.
Sprague transferred the Property to Angels Ala@ecoup LLC prior to defaulting on the loa@®f course, because
Ms. Sprague was the borrower as well as the sole meshBeigels Alliance Group LLC she was in an ideal
position to assess that risk. Although the cases present this factewdmtiffthe applicable theory is the santae
plaintiff obtained property withoyirotecting itself from the borrowertefault.
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actions of defendantsBig Blue | 2012 WL 1605784 at *3ig Blue 1|, 2012 WL 1870752 at
*3; Big Blue Ill, 2012 WL 2049455 at *2.

Angels Alliance Grouph.LC responds that “[d]efendants’ reliance on Big Blueline of
cases is inapposite because those cases deal with a sale of real propertydwea twa third
party entity, not the case where a borrower places property within anfentithich it is the
sole member.” (Resp. [59] at 4.)

Thisargument isinavailing. Ms. Sprague may have bésrsole memberut she and
Angels Alliance Group LLC are not the saemity. An LLC is a separate entity from its
members.See In re Blixset84 B.R. 360, 368 (B.A.P. 9th Cir. 2018ge alsd\ev. Rev. Sat.
886.371 Or. Rev. Stat. § 63.001(9), (17As a separate legal entity, LLCs enjoy certain
privileges, including the ability to own real property and sue or be sued in its own Same
Ben®n Apartments LLC v. Douglasn€y Assessor2005 WL 1804412, *2 (Or. Tax. Mag. Div.
July 27, 2005)see alsd\ev. Rev. Stat. § 86.281; Or. Rev. Stat. § 63.077(2).

Here, it is undisputed that Ms. Sprague was the borrower on the loan. She defaulted on
the loan by failing to pay her mortgage. It is also undisputed that she convefgrdphay to
Angels Alliance Group LLC without seeking lender approval, as required by tfie (Decl.
Brown [55] Ex. 2 at 9-10.) There is no allegation that either she or Angels Alliance QrGup
is willing or able to cure the daf. Defendants reacted to the default by initiating-pahcial
foreclosure proceedings. Now, Angels Alliance Group LLC, a nonparty to the loame€lots
and the foreclosure proceedings, has brought this lawsuit. Any injury it suerettracealel
to the defendants’ actions. Rathers traceable to plaintiff'slecision to acquire the Property

without assuming the corresponding loan obligations or ensuring that tbevbosatisfied her
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obligations. Consequently, Angels Alliance Group LLC lacks standing undeteAliti this
courtlacks subjectmatter jurisdiction, anthis case is dismissed.

B. Prudential Standing

Even ifAngels Alliance Group LLGadArticle 11l standing, it would not meehe
requirements foprudential standing:The prudential limitations include a requirement that the
plaintiff ‘assert his own rights, rather than rely on the rights or interestshofd party’ and
‘allege an interest that is arguably within the zone of interests protectegutaited by the
statue or constitutional guarantee in questibiwWedged/edges of Cal., Inc24 F.3d at 61
(quotingHong Kong Supermarket v. Kiz&30 F.2d 1078, 1082 (9th Cir. 1987)).

Defendants argue that Angels Alliance Group LLC is not asserting its olatg agd |
agree.Angels Alliance Group.LC wasnot a party to the loan documents nor did it have any
involvement in the origination of the loadhallegesthat“[a]t all material times hereto, the
Property was purchased by Plaintiff's predecessor in interest (non-paj@aAsi Sprague . . . )"
and acknowledges that the “Note [] is solely between Sprague, Plaintétieqgessor in interest,
and Lender.” (Compl1] 11 3-4.) Angels Alliance Group LLC never assumed the loan
obligations orbehalf of Ms Sprague. Brown Decl. [55] at 2 n.1.) The foreclosure occurred
after Ms. Sprague had conveyed the Property to Angels Alliance Group LLC, botdble$ure
involved only Ms. Sprague in her individual capacity.

Angels Alliance Group LLC’s only explanatiamthat Ms. Sprague placed the Property
within the LLC and is its sole membeAlthough this is factually accurate, it does not follow
that Angels Alliance Group LLC is noasserting its own rightsAs | describeckarlier, an LLC
is a separatentity from its memberThe rights Angels Allianc&roup LLC attempts to assert

arethose of a third party, Ms. Sprague, and not its own rights. i pigcisely théype of
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situation that implicatea prudential standinigsue Because Angels Alliase Group LLC does
not have prudential standing to bring the claims asserted in the complaint, its clainbe mus
dismissed.

Prudential standing considerations also include determining whether the pidietjéfs
an interest that falls within the zooginterests created by the applicable stattitere, OTDA
“represents a wetloordinated statutory scheme to protect [borrowers] from the unauthorized
foreclosure and wrongful sale of property, while at the same time providingocsedith a
quick andefficient renedy against a defaulting [borrowér|Staffordshire Invs, Inc. v. Cal-
Western ReconveyanCerp., 209 Or. App. 528, 542, 149 P.3d 150, 157 (208&3also Big
Blue |, 2012 WL 1605784 at *7.0TDA “confers upon a trustee the power to sell property
securing an obligation under a trust deed in the event of default, without the ndoegsdicial
action. However, the trustesspower of sale is subject to strict statutory rules designed &cprot
the [borrower], including provisions relating notice and reinstatementld. Here, the party
seeking protection is not the borrowiiis a separate entity. That much is clear. Angels
Alliance Group LLC's attempts to conflate itself with Ms. Sprague dite fulVhatever interest
Angels Alliance Group LLC may have in the Property and in this case, it is nypthef
interest that OTDA even arguably sought to protect. Accordingly, becaustffdanterests
do not fall within the zone of interests protected by the OTDAc#se must be dismissed for
this additional reason.

Il Motion to Reconsider

There are three primary grounithst justifygranting a motion to reconsider: (1) an

intervening change in controlling law, (2) the availability ofvrevidence, of3) the need to

% Defendants assert that Ms. Sprague’s conveyance of the property ts Aligelce Group LLC was in violation
of theDOT, an argumergupported by the evidence and undisputed by plaintiff.
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correct clear error ggrevent manifest injusticeSeeSchool Dist. No. 1J, Multnomah Cnty., Or.
v. ACandS, In¢5 F.3d 1255, 1263 (9th Cir. 1993).

Plaintiff asks me to reconsider the dismissal of its first, third, fifth, sixth, arehtde
claims forrelief in light of theruling of the Oregon Court of Appealsihday v. GMAC Mortg,
LLC, 251 Or. App. 278, 284 P.3d 1157 (2012pefendants oppose this motion. (Reply [60].) |
do not reach the merits of this motion because, as explained above, | hold that plelstiff la
standing. Therefore | deny as moot the motion for reconsideration.

[11. Plaintiff's Concession as to Claim Four

When a court holddat a plaintiff lacks standinghe case is dismiss&dthout reaching
the merits That wle applies here, but it does not bar plaintiff from dismissing its own claims. |
find that plaintiff has done so here.

Plaintiff’'s complaintincludes seven claims for relief, including four wrongful foreclosure
claims, one unlawful debt collection claiend two remedial claims for injunctive and
declaratory relief. In an earlier opinion, | dismissed with prejudice sixaaitgf’s seven claims
for relief, leaving only Claim Four, a wrongful foreclosure claimieAfejecting several of
plaintiff's arguments to support that claim, | nevertheless denied defendants’ motion to dismiss
the claim with leave to renew at summary judgment because | found that defdrathntg
presented evidence attesting to the fact that Fannie Mae permitted BANA totdteduc
foreclosure in this case.

Now, at summary judgment, defendants present the evidence that was not before me
when | decided the motion to dismiSpecifically, they provide evidentkat the Mortgage

Selling and Servicing Contract and the Fannie Marvicing Guide grant servicers, including

* After these motions wetariefed, the Oregon Supreme Court affirmed the decision of the OregonaEou
Appeals SeeNiday v. GMAC Mortgage, LL@MNo. SC S060655, 2013 WL 2446524 (Or. June 6, 2013)
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BANA, the authority to represent Fannie Mae’s interests in foreclosucegutmgs as holder of
the mortgage note.SéeDecl. of Evans [56] 11 1-3; Mort8elling & Servicing Contract [96
Ex. 1; Fannie Mae Sewring Guide [56] Ex. 2.) Plaintiff did not present evidence or argument to
refute defendants’ motion; instead, plaintiff conceded that Claim Four should bhesgidm
(Resp. [59] at 3.) Accordingly, I dismiss Claim Four for this alternativeoreas
CONCLUSION

| GRANT IN PART AND DENY IN PART AS MOOT defendants’ motion [g3or
summary judgment. To the extehatdefendants move for summary judgment on the basis of
plaintiff's lack of standing, | GRANT the motion. Because | hold that pléitaitks standing, |
DENY AS MOOT the remainder of the motion. In addition, because | hold that plaack |
standing, | DENY AS MOOT plaintiff's motion [59] to reconsidd?laintiff's claims are
DISMISSED WITH PREJUDICE.

IT IS SO ORDERED.

DATED this__11th  day of June, 2013.

[s/ Michael W Mosman
MICHAEL W. MOSMAN
United States Districiudge
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