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SIMON, District Judge,

Plaintiffs Sharron Selman, Joan Tope, amada Narz (“Plaintiffs”) allege that they
developed breast cancer after using hormrepacement therapy drugs manufactured by
Defendants Pfizer, Inc., Wyeth, and Wye@tharmaceuticals Inc. (collectively, the
“Pharmaceutical Defendants” or the “Non-Residgafendants”). Against the Pharmaceutical
Defendants, Plaintiffs assert claims of negligesee strict liability. Paintiffs also name as
additional Defendants their individumedical providers, againsham Plaintiffs assert claims
of professional negligenceFor purposes of diversity jsdiction under 28 U.S.C. § 1332, all
Plaintiffs are Oregon citizens, the Pharmaceufizfendants (or Non-Resident Defendants) are
all citizens of States other than Oregamg $he Medical Provider Defendants (or Resident
Defendants) are all Oregon citizens.

On February 23, 2010, Plaintiffs filedetin lawsuit against the Pharmaceutical
Defendants and the Medical Provider DefendanteerMultnomah County Circuit Court for the
State of Oregon. Although the statmurt declined to sever thisNauit, the state court ordered
that separate trials be held on the claimSalfnan, Joan and Michaebpe, and Narz. The state

court scheduled Selman’s claims to bedffiest, beginning on January 25, 2012. Selman

! Plaintiff Sharron Selman asserts claioigrofessional negligence against Defendants
Women'’s Healthcare Associates, LLC and Milegl8y, M.D. (collectively, “Selman’s Medical
Providers”). Plaintiff Joan Topasserts claims of professidmegligence against Defendants
Columbia View Family Health Center, DouglasEubanks, D.O., and Harpreet Daisy Dhillon,
D.O. (collectively, “Tope’s Mdical Providers”). Plaintiff Jan Tope’s husband, Plaintiff
Michael Tope, alleges a derivative claim for lo§gonsortium that igntirely dependent upon
the claims of Plaintiff Joan Tope. Plaintiff LintNarz asserts claims pfofessional negligence
against Defendants Valley View Medical Clinke.C., Paula J. Spencer, D.O., and Steven
Lisook, D.O. (collectively, “Nar’s Medical Providers”). Selm&aMedical Providers, Tope’s
Medical Providers, and Narz’s Mieal Providers are collectively referred to as the “Medical
Provider Defendants” or the “Rdent Defendants.”
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recently settled her clainwgith the Selman Medical Providessd gave notice of that settlement
to the Pharmaceutical Defendants.

Shortly thereafter, on November 21, 2011, Btarmaceutical Defendants removed this
action from state court to federal court, pursuant to 28 U.S.C. §8§ 1441 antl Th&6.
Pharmaceutical Defendants argue that Selmacent settlement with and dismissal of the
Selman Medical Providers so close to Selmanlseduled trial date (and well beyond twelve
months after Plaintiffs commenced this lawsuit), along with other evidehoeis that all of the
Resident Defendants were fraudulently joinédf Plaintiffs have improperly manipulated
forum selection in this case, and that this toway exercise diversity jurisdiction over the case
pursuant to 28 U.S.C. 88 1332 and 1441 by daigg the citizenship of the “fraudulently
joined” Resident Defendants. Ri&ffs have filed an emergency motion to remand the case back
to the Multnomah County Circuitd@irt, pursuant to 28 U.S.C. § 1447.

Because Plaintiffs have stated viableestatv causes of action against the Resident
Defendants, | conclude that the ResidenfieDdants were not fraudently joined. | also
conclude that, with regard to the remainingident Defendants and Pharmaceutical Defendants,
there was no egregious or fraueltl misjoinder, based upon the 8arity of the claims and the
factual allegations alleged by Riéffs against each Defendant. | also conclude that there are
insufficient grounds to delay ruling on Plaffgl motion to remand in order to allow the
Pharmaceutical Defendants to take discovery indbist in aid of their jurisdictional argument.
Because the remaining Resident Defendamtsiéizens of Oregon, there is not complete
diversity of citizenship. Thushis court lacks subject mattgrisdiction under 28 U.S.C. § 1332,

and Plaintiffs’ emergency motido remand (Dkt. #5) is GRANTED.

2 As more fully explained below, this was the second time that the Pharmaceutical
Defendants removed this action to federal court.
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l. BACKGROUND

The Pharmaceutical Defendants first remowesicase to federal court on April 9, 2010.
Under the rules governing multi-digt litigation (“MDL"), this case was transferred to the
Eastern District of Arkansaghich is serving as the MDLoairt for the hormone replacement
therapy products liability litigadin. Plaintiffs then moved the MDcourt to remand this lawsuit.

On July 20, 2010, the MDL court granted Plaintiffs’ motion to remance: Prempro
Products Liability Litigation MDL No. 4:03-cv-1507 (W.D. Ark. July 20, 2010). In so ruling,
the MDL court rejected the argument preseftgthe Pharmaceutical Defendants that the
Resident Defendants had been fraudulenitygd. The MDL court concluded instead that
Plaintiffs had adequately pleadpldusible causes of action agaittee Resident Defendants. The
MDL court also rejected the argument by thafiaceutical Defendants that Selman did not
intend to pursue her claims against the SelMadical Providers, although the MDL court did
not explain why or how such intewbuld be legally relevant to amalysis of fraudulent joinder.
The MDL court also declined tever the parties under 28 U.S.C. § 1407(a), as requested by the
Pharmaceutical Defendants.

This case has been litigated before the Multnomah County Circuit Court for more than a
year, through numerous discoygevidentiary, and other motis. Among other rulings, the
state court denied a motion to sever and, insteaddsded three separatets for the three sets
of Plaintiffs. The state couscheduled Selman’s trial todga on January 25, 2012, with the
Tope and Narz trials to begin later in 2012.

On or about November 10, 2011, Plaintitsunsel informed the state court and the
remaining Defendants that Selman had recenttiegewith the Selman Medical Providers. On

November 21, 2011, the Pharmaceutical Defendameved the case to federal court for the
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second time, arguing that Selman’s settlement ngthmedical providers so close to trial, along
with other evidence previously presented toNtgL court, shows that Selman never intended to
pursue her claims against thosetijcatar Resident Defendants. Thack of intent, according to
the Pharmaceutical Defendants, establishedPaattiffs fraudulentf joined not only the

Selman Medical Providers but all of the atResident Defendants (or Medical Provider
Defendants). The Pharmaceutical Defendants argi¢htis evidence shows that all of the other
Resident Defendants were fraudulently joinedefeat diversityurisdiction. Because
fraudulently joined defendasitio not defeat diversitiunter v. Philip Morris USA582 F.3d
1039, 1043 (9th Cir. 2009), the Pharmaceutical Defetsdargue that complete diversity exists
and that this court has sebj matter jurisdiction sufficiério support removal. The
Pharmaceutical Defendants also argue that theipval petition is not untimely under 28 U.S.C.
8§ 1446(b).

Plaintiffs timely moved for remand und28 U.S.C. 1447. Plaintiffs argue that the
Pharmaceutical Defendants’ removal was untimely; that the Pharmaceutical Defendants are
impermissibly seeking review of the MDL court’s remand decision; that there is no federal
subject matter jurisdiction because nondiverse defaadiill remain in the case; that there is no
evidence that Plaintiffs acted in bad faitratmid federal jurisdictionand that significant
progress has already been made in this casechtbie state court suthat removal now would
result in a waste of judicial resources.

. STANDARDS

A civil action may be removed frostate court to federal court if the federal district court

would have had original jurisdion over it. 28 U.S.C. § 1441(a). deral jurisdicton exists over

all civil actions between citizerof different States whereglamount in controversy exceeds

Page 6 — OPINION AND ORDER



$75,000. 28 U.S.C. § 1332(a). For diversity judtidn to apply, however, there must be
complete diversity among the parties, and, as argende, if one or mor@laintiffs are citizens
of the same State as one or more defendBeusral diversity jusdiction will be lacking.
Caterpillar Inc. v. Lewis519 U.S. 61, 68 (1996).

One exception “to the requirement of complditeersity is where a nondiverse defendant
has been ‘fraudulently joined*Morris v. Princess Cruises, Inc236 F.3d 1061, 1067 (9th Cir.
2001). In that event, “the district court may ignore the presence of that defendant for the purpose
of establishing diversity.Hunter, 582 F.3d at 1043. There is, however, a “general presumption
against fraudulent joinderHamilton Materials, Inc. v. Dow Chemical Corg94 F.3d 1203,

1206 (9th Cir. 2007). Further, Defendants kedneavy burden” of demonstrating fraudulent
joinder by “clear and convincing evidencé&’ (clear and convincing @ence is required to
establish fraudulent joindedtnutson v. Allis-Chalmers Cor®B58 F. Supp. 2d 983, 995 (D.
Nev. 2005) (a defendant astseg fraudulent joindebears a “heavy burden”).

A motion to remand is the proper procedimechallenging removal. 28 U.S.C. § 1447.
Moore-Thomas v. Alaska Airlines, In853 F.3d 1241, 1244 (9th Cir. 2009). The removal statute
is strictly construed, and the coursoéves any doubt in favor of remarRtovincial Gov't of
Marindugue v. Placer Dome, In&82 F.3d 1083, 1087 (9th Cir. 200&aus v. Miles, In¢.980
F.2d 564, 566 (9th Cir. 1992) (per curiam). Tehi&xa “strong presuntipn” against removal

jurisdiction.Hunter, 582 F.3d at 1042. Further, the pamrgking removal bears the burden of

% As courts and commentators have often airiut, the phrase “fraudulent joinder” is a
“bit misleading because the doctrine requiresheeitt showing of fraud nor joinder in one
sense.” 18Vioore’s Federal Practice8 107.14[2][c][iv][A], at 107-58 (Matthew Bender 3d ed.
2011). “Fraudulent joinder does not impugn the intg@f Plaintiffs ortheir counsel and does
not refer to an intent to deceivédacosta v. Novartis AGL80 F. Supp. 2d 1178, 1181 (D. Or.
2001).
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establishing that removal is prop®toore-Thomas553 F.3d at 1244. The Pharmaceutical
Defendants must, therefore, overcome “bothstiheng presumption against removal jurisdiction
and the general presumptiagainst fraudulent joinderHunter, 582 F.3d at 1046 (internal
guotation marks and citation omitted).

lll.  DISCUSSION
A. Section 1446(b) and the Timeliness of Removal

In their motion to remand, Plaintiffs firatgue that the Pharmaceutical Defendants’
second notice of removal was time-barred. Whetthe second removal is timely requires an
interpretation of 28 U.S.C. 8446(b), which provides in full:

The notice of removal of awl action or proceeding shall be filed within thirty

days after the receipt by the defendant, through service or otherwise, of a copy of

the initial pleading setting forth theamn for relief upon which such action or

proceeding is based, or within thinthays after the service of summons upon the
defendant if such initial pleading has thegen filed in court and is not required

to be served on the defendanhichever period is shorter.

If the case stated by the initial pleadingnat removable, a tice of removal may

be filed within thirty days after oeipt by the defendant, through service or

otherwise, of a copy of an amendeéagaing, motion, order or other paper from

which it may first be ascertained thaetbase is one which is or has become
removable, except that a case may notrdmoved on the basis of jurisdiction
conferred by section 1332 of this title [jurisdiction based on the diversity of
citizenship] more than 1 yeafter commencement of the action.

Because Plaintiffs filed their complaint in state court on February 23, 2010, and the
current, or second, notice of removal was filed on November 21, 2011, the parties have focused
on whether the one-year time limit set forth in $eeond paragraph of § 1446(b) bars removal at
this time. The Pharmaceutical Defendants relyedford v. Warner-Lambert G827 F.3d 423
(5th Cir. 2003), in which the Fifth Circuit eaibly tolled 8§ 1446(b)’s one-year time limit based

on objective evidence that the plaintiff hadgsefully delayed dismissal of a nondiverse

defendant in order to prevent the remaining igedefendants from removing the case to federal
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court.See idat 427-28. The Ninth Circuit, however, has teeadopt such an equitable exception
to § 1446(b)’s one-year time linfitSeeRitchey v. Upjohn Drug Cp139 F.3d 1313, 1317-18
(9th Cir. 1998)see also, e.gBurkholder v. Asbestos Claims Mgmt. Cofyo. 07-cv-781, 2007
WL 2463307, at *4 (D. Or. Aug. 28, 2007).

The Ninth Circuit has held that the one-ygare limit applies only to cases falling under
8 1446(b)’s second paragraph andtoatases coming within the first paragrake Ritchey
139 F.3d at 131GccordCarter v. Frito-Lay, Inc.144 F. App’x 815 (11th Cir. 2005) (per
curiam);Brown v. Tokio Marine & Fire Ins. Cp284 F.3d 871 (8th Cir. 2002)phnson v.
Heublein Inc, 227 F.3d 236 (5th Cir. 200@®rierly v. Alusuisse Flexible Packaging, Int84
F.3d 527 (6th Cir. 1999). Under the Ninth Qutts reading of § 1446(b), cases that are
removable at the commencement of a lawsuitasdyzed under the firparagraph of § 1446(b)
and are not affected by the oneay time limit set forth in theesond paragraph. Only cases that
are not removable based on the initial pleadiatigunder the time limit stated in the second
paragraph, and such cases may be removed wiiiniy days after a defelant’s receipt of an
additional filing or other paper that first indiea the case is removable, unless more than one
year has passed since the action was comménced.

Removal based on allegatioofsfraudulent joinderRitcheysuggests, should be analyzed

under the first paragraph of § 1446(b) becausedim®ving defendant is effectively arguing that

* Congress has now codified the Fifth Citiapproach in its recent amendment to
§ 1446, which allows an exception to the one-yeamltteen “the districtourt finds that the
plaintiff has acted in bad faiih order to prevent a defenddrdm removing the action.” Federal
Courts Jurisdiction and Venw@darification Act, Pub. L. No. 112-63, § 103 (2011). This
amendment, however, to 8§ 1446 does notyafaptases filed before January 6, 20828 105.

® Congress’s recent amendment to § 1446 segsafiae two paragraphs of § 1446(b) into

distinct subsections, thereby clarifying thag time-year time limit indeeapplies only to cases
that are not removable baken their initial pleadingsSeePub. L. No. 112-63, § 103.
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— but for the fraudulent joinder — there would/@deen complete diversity at the time the
complaint was originally filedSee Ritcheyl39 F.3d at 318. Thus Ritchey where the Ninth
Circuit agreed there was fraudulent joindee tlourt held that the diverse defendant could
remove the case within thirty days of being sefveven though the plaintiff had waited for more
than a year to effect service on that defenddnat 1315, 1320. Because fraudulent joinder will
typically be apparent on the faceéthe complaint, in most cases a defendant should be able to
ascertain any fraudulent jader issue within thirty des following service. WhaRitcheyand
similar cases in other circuits have left unresgligethe situation of diverse defendant who is
not able to ascertain thahandiverse defendant was fraudulentiyned until more than one
year after the case was commenaadmore than thirty days aft¢he diverse defendant was
initially served® This is the situation in which the Pharmaceutical Defendants argue they now
find themselves.

The Pharmaceutical Defendants’ most recent notice of removal appears to be untimely.
Ninth Circuit precedent suggestathheir claim of fraudulent joder should be time-barred by
the thirty-day limit set forth i 1446(b)’s first paragraph. Imdition, even if the one-year time

limit contained in the secormhragraph were to appandeven if the Ninth Circuit would

® In Jernigan v. Ashland Oil Inc989 F.2d 812 (5th Cir. 1993), the diverse defendant
removed the case more than thirty days afteadt been served, arguingtlit only learned the
facts indicating fraudulent joinder from anatliefendant’s answer to the complaiat.at 813-
14. The Fifth Circuit explicitly analyzedéhimeliness of the nsoval under the second
paragraph of § 1446(b) and conclddbat the diverse defendant had thirty days from the filing
of the answer to remove the calsk.at 815. This appears to caadict, in part, the Fifth
Circuit's later analysis idohnsonwhere it applied thérst paragraph of 8§ 1441(b) in evaluating
the timeliness of a removal based on fraudulent joirkidmson 227 F.3d at 240-41. In
Johnsonthe court avoided the thirty-day time Itrof 8 1446(b)’s first paragraph by applying
the judicially-created “revival exception,” conding that the plaintiffs had so substantially
amended their complaint that they hdig@etively reset the thirty-day windowd. at 241-42.
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recognize & edfordtype equitable exception to that one-year time limit, there is no objective
evidence of collusion between Plaintiffs and Resident Defendants, there is no backdating of
papers or other obfuscation of the dismissalafdiverse parties, and there is no evidence of
any other purposefully dilatg and manipulative tacticSee Tedford327 F.3d at 427-28.

All that the Pharmaceutical Defendants can ptmins Plaintiff's recent settlement with
two out of eight Resident Defendants after sixtemths of active litigtion in state court,
approximately two months before trial. Thigggestion by the Pharmaceutical Defendants that
the two dismissed Resident Deflants (the Selman Medical Prders) colluded with Plaintiffs
in order to keep the case in staburt is not only speculative, itasso belied by the fact that one
of the recently-dismissed Resident Defendants appears to have previously assisted the
Pharmaceutical Defendants in their first effortémove this case to federal court by submitting
a declaration, which the MDL court held ifisciently demonstratedraudulent joinder.

In the final analysis, however, there is no neeresolve the open questions of law in the
Ninth Circuit that would need to be answelrdore a decision on the timeliness of the
Pharmaceutical Defendants’ second removal petition could be determined. The answers to those
guestions can await another day. Because taeniRtteutical Defendants have failed to show
either fraudulent joinder or egg®us misjoinder, as more fullystiussed below, this action must
be remanded to the state court, and the questiathether the second removal was timely need

not be decided.

" The Ninth Circuit also has not addsed whether § 1446(b)’s one-year limit is
procedural or jurisdictional. ldackson v. Wal-Mart Stores, In&88 F. Supp. 2d 1085 (N.D.
Cal. 2008), a Ninth Circuit districtourt relied in part on auority from the Third and Fifth
Circuits to conclude that “failure to meetetbne-year deadline is a procedural rather than a
jurisdictional defect.’ld. at 1086-87.

Page 11 — OPINION AND ORDER



B. Fraudulent Joinder

1. Fraudulent Joinder Under the Ninth Circuit's Test

Under Ninth Circuit precedent, joinder is fratlght if the plaintiff “fails to state a cause
of action against a resident defendant, and the failure is obvious according to the settled rules of
the state[.]®* McCabe v. General Foods Cor811 F.2d 1336, 1339 (9th Cir. 198%e alsd.6
Moore’s Federal PracticeS 107.14[2][c][iv][A], at 107-59 (Mtthew Bender 3d ed. 2011) (“In
the absence of fraudulergcitation of jurisdictionkfacts, there is no fralulent joinder, even if
the motive to join the nondiverse party is to defeat diversity jurisdiatinless there clearly can
be no recovery under state law on the alleged aafusetion or on the facts as they exist when
the motion to remand is heard.”). In addition, temoving defendant is “entitled to present the
facts showing the joindeo be fraudulent.McCabe 811 F.2d at 1339

Under the standard described by the Ninth CircuaCabe the Pharmaceutical
Defendants have not established by clear and noimg evidence that Plaintiffs have failed to
state a cause of action against the Residef#ridants. In fact, the Pharmaceutical Defendants
do not even address, let alone contest,eir totice of removal oin their opposition to
Plaintiffs’ motion for remand whber Plaintiffs have statealcause of action against the
Resident Defendants. The court has revieRiahtiffs’ claims and, consistent with the
conclusion reached by the MDL court in July 20fiids that Plaintiffs hee adequately pleaded
viable claimsSeeDkt. #25-1.

2. The Pharmaceutical Defendants’ “lreént Test” for Fraudulent Joinder

The Pharmaceutical Defendants argue thainiffs fraudulently joined the Resident

Defendants according to an alternative fesfraudulent joinder suggested by the

8 Although thus far not considered in the Nigticuit, other courts have held that there
may also be fraudulent joinder where there Veasual fraud in the pleading of jurisdictional
facts.”See, e.g., Travis v. Irb$26 F.3d 644, 647 (5th Cir. 2003).

Page 12 — OPINION AND ORDER



Pharmaceutical Defendants. They suggest tinabval is “proper where plaintiff lacks a ‘real
intention to get a joint judgment’ against the dimerse defendants.” Dé&f.Notice at 8 (quoting
Chicago, Rock Island & Pac. Ry. Co. v. Schwyh22¥ U.S. 184, 194 (1913)). Under this test,
the Pharmaceutical Defendants contend thaPtamtiffs’ settlement with and dismissal of
Selman’s Medical Providers proves that Plaintiféver intendedo obtain a judgment against
any of the Resident DefendantgResident] Defendastwere fraudulently joined because it is
now apparent that plaintiffs never had an interpursue a claim against any Oregon defendant.”
Def.’s Notice at 7.

Under the Pharmaceutical Defendants’ suggkSntent test,” the determination of
fraudulent joinder does not turn amether a plaintiff adequatepteads a viable cause of action
under applicable state law. Rather, the test facasea plaintiff’'s subjecte intent in joining
nondiverse defendantSeeDef.’s Letter, Dkt. #31 at 3 (“whem@aintiffs have no real intent to
pursue an otherwise properly pled claim agaims local defendant, the court may also find
fraudulent joinder”). The proposedbsteshifts the focus of the inquiry from an examination of the
factual and legal bases for a plaintiff's claiasspled to an examination of the plaintiff's
motives. Such a test, however, is unsupported Isfieg case law, is contrary to the law stated
in the Ninth Circuit, and wodlbe unworkable in practice.

a. An “intent test” lacks support in existing case law

The Pharmaceutical Defendants’ suggested “intent test” is premised on a
misunderstanding of the existing case law. Pharmaceutical Defendants rely primarily on
three cases. The first and principal cagehago, Rock Island & Pacific Railway Co. v.
Schwyhart227 U.S. 184 (1913). In thahse, the plaintiff sued an out-of-state railroad company

and resident employees for personal injury inestaturt. The railroad removed the case, but it
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was then returned to state codithe state court reached a verdiartthe plaintiff against both the
railroad and one resident employee. After theeliog, the railroad jppealed the denial of

removal, contending that the resident employeeséyoined for the sole and fraudulent purpose
of preventing removal.ld. at 193. The railroad identified bagrounds to support its contention:
first, that plaintiff failed to state a causeauttion against the residestployee and second, that
the resident employee lacked the means to satisfy a money juddpmnent.

The Supreme Court held that removal was uravded and, thereforthat the state court
was the proper forum for thisgjiute. Addressing the railroadisst ground, the Supreme Court
held that the state court’s verdict proved that plaintiff stated a cause of action against the
resident employeed. at 193-94 (“[T]hat the plaintiff had su@hcause of action in fact must be
taken now to be establishedTurning to the railroad’s secomptound, the Court held that the
plaintiff's motive for joining a party was irrelemts The Supreme Court exgssly stated that the
“motive of plaintiff, taken by itself, does not affébe right to remove. If #re is a joint liability,
he has an absolute right to enforce it, whattivereason that makesrhivish to assert the
right.” Id. at 193. In other words, “the fact that t@mpany is rich and [the resident employee]
poor does not affect the castd’

The Supreme Court then explained thattbe question of removal we have not to
consider more than whether there was a reattiaie to get a joint judgment, and whether there
was a colorable ground forshown as the record stood when the removal was demied.”
at 194. It is this statement that the Pharmaceulleéndants quote to support their “intent test.”
SeeDef.’s Notice at 8; Def.’s Opposition ®emand, Dkt. #24 (“Def.’s Opp.”) at 7-8, 16-17.
Defendants read the Supreme Court’s statemeantetm that, in order to avoid a charge of

fraudulent joinder, a plaintiff mustave a subjective intent to carry to judgment a case against a
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resident defendangeeDef.’s Letter, Dkt. #31 at 1, 4. The Pharmaceutical Defendants, however,
misread the Supreme Court’s staient. If that were the Cdig meaning, fraudulent joinder

could be determined bysliecting the plaintiff' snotive which is an inquiry that the Court, just

one paragraph earliegxpressly rejected.

The phrase “real intention et a joint judgment” does ndescribe the plaintiff's
subjectivantent, but rather thebjectivefact of a well-stated claim against the resident
defendant. This reading is supported by the sectaugse of the Court’s statement, which is
joined to first by the conjunction “and.” The wdiit! in the second clausé€whether there was a
colorable ground for it shown as the record stoodmiihe removal was denied”), refers back to
the first clause (“whether there sva real intention tget a joint judgment”). This requires that
there be a “colorable ground”rfthe “real intention to get aijgt judgment” as “shown as the
record stood when the removal was deniedsedms unlikely that the Court would ask whether,
in order to avoid fraudulent joder, there was a “colorableagind” for a plaintiff's subjective
intent as shown in the record. Instead, the reference to “colorable grourelsemsibly refers to
the plaintiff's claim. Understood in this fasim, the Court’s statement means that a court must
decide whether the plaintiff stated a claim agaa resident defendaamd whether there was a
“colorable ground” for that claim. This interpréta, unlike Defendants’, isntirely consistent
with the Court’s unequivocal statement that a piffimimotive is immaterial. It is also entirely
consistent with the Ninth @uit’s test for fraudulenjpinder, discussed below.

Two additional Supreme Court cases support this conclusiadetker v. Nat'l.
Enameling & Stamping Co204 U.S. 176 (1907), the Supreme Court refused to remand a case
where “the real purpose in joining resident defendant] was teepent the exercise of the right

of removal by the nonretent defendant[.]1d. at 186. That languageasiding by itself, might
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seem to suggest that the Caanduired into the subjective inteans, purposes, and motives of
the plaintiff to ask why the regent defendant was added to tase. To the contrary, however,
the Supreme Court looked no further than the bdise claims asserted against the resident
defendant. The Supreme Court affirmed the loegirt’s refusal to remand because of “the
apparent want of basis for the allegationghefpetition” against #hresident defendand.

at 185.

Wilson v. Republic Iron & Steel C&57 U.S. 92 (1921), is similar. The Supreme Court
held that the plaintiff had fraudertly joined a resident defenddatdefeat “the employer’s right
of removal.”ld. at 98. The Court concludecktttit is apparent thahe [resident defendant] was
joined as a defendant without any purpose ts@cute the action in good faith as against him
and with the purpose of fraudulently dafing the employer's right of removdld: at 98. The
undisputed allegations supportingstkonclusion, however, showétht the resident defendant
“was not guilty of any joint negligence with the [non-resideriédeant], was not present when
the plaintiff's injuries were reived, and did no act or deed whitaused or contributed to such
injuries.” Id. at 94. Thus, although the Court spoke imglaage that suggestétht it looked to
the plaintiff's subjective intenits decision was based on a simythat the plaintiff had no
viable cause of action againsettesident defendant. AsVMeckey the objective viability of
plaintiff's claim against the resident defendant was the determinative factor.

Although in bothweckerandWilson the Court employed language that seems to refer to
the subjective intent of the plaintiffs, the Seimre Court’s fraudulent joinder analysis in each
case was based on an objective examination of tteesani action that wesserted against the

resident defendants. In view 8Ehwyhars unequivocal admonition agst consideration of a
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plaintiff’'s motives, these cases create a test that rests solely on an objective examination of the
plaintiff's stated cause of &aon, not on a dissection of tipdaintiff's subjective intent.

Moreover,Schwyharis not the only Supreme Court eabat clearly states that the
plaintiff's motive is immateriato the question of whetherdte is fraudulent joinder. Iilinois
Central R.R. Co. v. Sheegdj5 U.S. 308 (1909), the defendant railroad sought removal by
arguing that the two resident detlants had been joined “solely for the purpose of preventing
removal.”ld. at 308. The Court held that so long as phaintiff had a valid claim against the
resident defendants, the plaffis motive for joining them was iielevant. “In the case of a tort
which gives rise to a joint and several liability, faintiff has an absoluteght to elect, and to
sue the tortfeasors jointly if he sees fit, naterawhat his motive, and therefore an allegation
that the joinder of onef the defendants was fraudulent, vatit other ground for the charge than
that its only purpose was to preveamoval, would be bad on its facéd’ at 316. The Court
added that “no motive could makéétplaintiff's] choice a fraud.ld. at 318. In addition,
several other casestarate this holdingSee Chicago, Burlington & Quincy Ry. Co. v. Willard
220 U.S. 413, 427 (1911) (The plaintiff “may havefprred to have the case tried in the state
court, just as [the dendant] preferred the Federal coltit these preferences or motives, not
fraudulent or unnatural, were of no consequenc€H)jcago, Rock Island & Pac. Ry. Co. v.
Dowell, 229 U.S. 102, 114 (1913) (“If the plaintiffdha cause of action which was joint, and
had elected to sue both tortfeesin one action, his motive @oing so is of no importance.”);
Chicago, Rock Island & Pac. Ry. Co. v. WhiteaR&9 U.S. 421, 424-25 (1915) (quoting
Schwyhars discussion of motive).

The next case cited by the Pharmaceubedendants in support of their suggested

“intent test” is a district coudecision from the Third Circuitn re Diet Drugs 220 F. Supp. 2d
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414 (E.D. Pa. 2002). In that case, the district caating as the transferee judge in multi-district
litigation involving the diet drg known as fen-phen, denieddl motions to remand filed by
three separate sets of plaintiffs. For each motion, the court determined that remand was not
appropriate because the plaintiffs Hemidulently joined certain defendants.

The court introduced its digssion of fraudulent joinder Istating the Third Circuit’s
standard: “Under our Court of Appeals decisionjoinder is fraudulent ‘where there is no
reasonable basis in fact or colorable ground suimgpthe claim against the joined defendant
no real intention in good faith farosecute the action againsg tthefendant or seek a joint
judgment.”Id. at 419 (quotind@oyer v. Snap-on Tools Cor®13 F.2d 108, 111 (3d Cir. 1990))
(emphasis in originaf) The italicized br” signaled the district cotis understanding that the
Third Circuit’s fraudulent joinder test hasdaved into two disjunctive prongs: one prong
addressed whether there was addcable ground” for plaintiff'sclaim, the other whether the
plaintiff had a “real intention” to seek a joint judgméht.

The district court then discussed eaottion in turn. Although it ultimately found
fraudulent joinder prevented remand in all theases, the court appli¢gae “colorable ground”
prong in the second and third casgse idat 422, 424. Thus, only the court’s decision with

respect to first motion was basedetpon the “real intention” prong.

® This formulation is directly traceable Schwyhart The court irin re Diet Drugs
guotesBoyer, in which the Third Circuit quotes verbatim frakbels v. State Farm Fire &
Casualty Cq.770 F.2d 26, 29 (3d Cir.1985), which turn, quotes verbatim fro&oldberg v.
CPC Int’l, 495 F. Supp. 233, 239 (N.D. Cal. 1980). Bwdbergdistrict court deision cites, in
part, toSchwyhart Although theln re Diet Drugscourt used language originally developed by
the Goldbergcourt to launch an assessmefthe plaintiffs’ motives, th&oldbergcourt was
clear that motive is “immaterial”: “It is immatatithat plaintiff may have been motivated by a
purpose to defeat removald.

¥ These prongs, as originally set fortfSochwyhartwere conjunctive, not disjunctive.
As in a game of telephon8chwyhars “and” became, nearly a century latierre Diet Drugs
“or.” No court has explained why the c¢igee from “and” to “or” was a good idea.
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The first motion, however, did not involv®ndiverse defendants. Instead, the court
described evidence showing that the plaintiéisiinsel had entered into a scheme with the
counsel for several ancillary defendants suchtti@e defendants would decline to consent to
removal. In return, plaintiffs would eventuatlysmiss the claims against those defendaahts.
at 421-22. Upon finding evidence of this scheme district court held that the principal
defendants, who opposed remand, had “met theuwyhearden of persuasion that plaintiffs have
no real intention in good faitlo seek a judgment againsetfancillary] defendants|.]id. at 422.
Accordingly, the district court concluded thatétlack of consent of the [ancillary] defendants
will be ignored in determinig the propriety of remandld.

The district court’s reasoning In re Diet Drugsis not transferrablbere. That court was
considering whether to recognizens® defendants’ refusal to consémremoval, not whether to
disregard the citizenship of a nondiverse ddémnt. In fact, the anillary defendants iliet
Drugswere diversesee id.at 417-18, and so, on removalk ttistrict court had the requisite
complete diversity jurisdiction. Thus, although et Drugscourt discussed plaintiffs’
subjective intentions iaddressing the “consent issue,’hione of the three remand motions it
considered did it conclude thatnondiverse defendant wasudalently joined based solely on
the plaintiffs’ intentions.

The last case cited by the PharmaceuticdBaants in their brfeng in support of its
suggested “intent test” iBriggs v. John Crump Toyota, Ind54 F.3d 1284 (11th Cir. 1998).
Defendants contend thatiggs holds that “removal [is] propevhere plaintiffs have no ‘real
intention to get a joint judgment’ against” tfesident defendant. Def.’s Notice at 8 (quoting
Triggs 154 F.3d at 1291). Although the courflinggs quotesSchwyharts “real intention”

language, it expressly rejected ttantention that a plaintiff's Had faith’ is enough to warrant a
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finding that [the reslent defendant] was fraudulently joinetd” at 1290-91. In other words,
Triggs stands against the very propasitithat Defendants attribute td't.
b. An “intent test” is contrary to th e standard in the Ninth Circuit

The Ninth Circuit has never strayed froine straightforward test set forthcCabe
See, e.g., Morri236 F.3d at 1067-68 (fraudulent joinder &xighen plaintiff's complaint fails
to “state a claim” against the nondivetsfendant and the failure was “obviousRjichey 139
F.3d at 1320 (finding fraudulent joinder where canfsaction against resident defendants was
clearly barred by state of limitations);United Computer Systems, Inc. v. AT&T Cp§98 F.3d
756, 761-62 (9th Cir. 2002) (findirfgaudulent joinder where plaiffits claims against resident
defendant was frivolousMercado v. Allstaténsurance Cq.340 F.3d 824, 826 (9th Cir. 2003)

(finding fraudulent joinder where there wasbasis in California law for claim against

1 The Pharmaceutical Defendants later citedl additional Fifth Circuit district court
cases in a supplemental lettBkt. #31. The first idoe v. Minn. Life Ins. Cp257 F. Supp. 2d
845 (S.D. Miss. 2003). In that case, the distairt found that the resident defendant’s
“intended omission of a” statuté limitations defense in his answer was “sufficient evidence
that this resident defendant Haeen fraudulently joined solelyrfthe purpose of depriving this
Court of jurisdiction.”ld. at 849. Defendants are correct tthag district court focused on the
plaintiff's “good faith intentiorof prosecuting her claim agairjite] resident defendantdd. at
850. The district court relied principally ¢mre Diet Drugsto reach its decision. The second
case idMoreaux v. State Farm Mutual Automobile Ins.,@. 09-396, 2009 WL 1559761
(W.D. La. June 3, 2009). In that case, the distacirt found that the residedefendant’s failure
to raise the defense that he mad been served, as well as f@presentation in another matter by
the plaintiff's attorney, “points tthe conclusion that defendarttdmas is more aligned with the
plaintiff than with the diverse defendantd’ at *5.

These two cases are distinguishable. In lbases, the courts found that the resident
defendant “is more aligned with the plaihthan with the diverse defendants$d’; see also Jge
257 F. Supp. 2d at 849 (the resident “defendanis. more aligned with the with the plaintiff
than with the [non-resident] defendants”). TRtearmaceutical Defendants have not argued that
this is the situation here. Moreover, when faggtth such a situation, ghcourt may realign the
parties to preserve diversitgee, e.g., Standard Oil Co. v. Perkid47 F.2d 379, 382 (9th
Cir. 1965) (noting that districtoart realigned parties to presenigersity after removal). Such a
realignment was not sought in the present caseé nor would it be appropriate. Further, as
explained above, Supreme Court precedent does ngiet@pplication of an intent test and, as
explained below, that is notdhest in the Ninth Circuit.
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nondiverse defendant). Without aufalation in this circuit’s law, and absent compelling reasons
to do so, this court will not adoptnew test for fraudulent joinder.

Moreover, other circuits have statedttla plaintiff’s motive has no bearing on a
fraudulent joinder analysiSee Jerome-Duncan, Inc. v. Auto-By-Tel, L.11€6 F.3d 904, 907
(6th Cir. 1999) (motive “is immaterial to bdetermination regarding fraudulent joinder”);
Smallwood v. lllinois Cent. R.R. C885 F.3d 568, 577 (5th Cir. 2004) (test for fraudulent
joinder eschews the persdmaotive of plaintiff); see alsd.6 Moore’s Federal Practice
8 107.14[2][c][iv][B], at 107-67 (Matthew Bender &d. 2011) (“[T]he motive of the plaintiff in
joining the challenged party is immaterial to tregermination of whether the plaintiff has a state
law cause of action against that party”).

C. Pragmatic concerns militate against employing an “intent test”

Finally, the “intent test” suggested the Pharmaceutical Defendants would permit a
federal court to hear and rendgudgment on the merits of a cabat lacked complete diversity
and, hence, lacked subject majteisdiction. If fraudulent joindeactually were to turn on a
court’s conclusion regarding a plaintiff's interrtion joining a residentnondiverse) defendant
rather than on the viability of the claim assdragainst that defendaatfederal court could
disregard the citizenship of a resident defendar purposes of divsity jurisdiction, deny a
plaintiff's motion to remand, andltimately render a final judgmenn the merits of the case,
including a judgment on the merits aggtithe residennpndiverse) defendant.

If the plaintiff in such a case ultimately abted judgments in federal court against both
the resident and the non-residdefendants, those judgmentsuld be dismissed on appsak
sponteby a court of appeals for lack subject matter jurisdictiorsee, e.g., Valdez v. Allstate

Ins. Co, 372 F.3d 1115 (9th Cir. 200Hua spontegemanding case to district court for
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determination whether the amount ontroversy requirement was satisfies@e alsd~ed. R.
Civ. P. 12(h)(3) (“If the court determines alyaime that it lacks subject-matter jurisdiction, the
court must dismiss the action.”). @lpossibility of such a scenailtustrates why th viability of
the plaintiff's claim against #hresident defendant must ramthe foundation of any sound
fraudulent joinder analysis.

Moreover, other problematic consequencagdemerge from a fraudulent joinder test
that allows inquiry into theubjective intent and motivatiorod plaintiff (or, more likely,
plaintiff’'s counsel). Under an “intent test”rféraudulent joinder, defendant could possibly
obtain discovery against a plaiiitatnd a plaintiff's counsel regartdy their subjetve intentions
and motivations for naming a particular residgrondiverse) defendaagainst whom that
plaintiff has adequately stated a plausiblenalalhis would invite ptentially expensive and
intrusive collateral discovery and discovery disputes, espewraltye the inquiry would seek to
invade the thought-processes of the plaintifésesel. In addition, such an “intent test” could
potentially flood the federal courts with rembpatitions and requests for discovery into the
intentions and motivationsf a plaintiff’'s counsel.

3. The Pharmaceutical Defendants Have Failed to Show Fraudulent Joinder

The court does not find any basis for thamaceutical Defendants’ suggested “intent
test” for fraudulent joinder either in the case laiwthe Supreme Court or in the case law of any
other circuit. The suggested “intéest” also is contrary to thediestated by the Ninth Circuit.
Further, an “intent test” wodlbe unworkable and ill-advise@hus, the court rejects the
Pharmaceutical Defendanw®lggested “intent test.”

The court has also evaluated Plaintiffs’ claimgginst the Resident Defendants, and there

appears to be no serious challenge by the Pharmaceutical Defendants to the conclusion that
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Plaintiffs’ claims against the Resident Defendanesveell stated and plausélin this regard, it
is notable that these claims have survived irestatirt all the way through the stage of final trial
preparation. Accordingly, under the NinCircuit’s test as articulated McCabe the court
concludes that the ResidentfBredants, including those remaag in this case, were not
fraudulently joined.
C. Fraudulent or Egregious Misjoinder

The Pharmaceutical Defendants also argue dralfernative, that remand of the entire
case is not required. They propose that “the claims of [Plaintiff] Selman should remain in this
[c]ourt and the claims of [P]laintiffs Tope ah@rz can be severed and remanded to state court.”
Def.’s Notice at 8. The Pharmaceutical Defendasseu that this court has authority to do this
pursuant to the fraudulentigoinder doctrine.

The fraudulent misjoinder doctrine wassfirecognized in the Eleventh Circuiapscott
v. MS Dealer Serv. Corp77 F.3d 1353, 1360 (11th Cir. 1998hrogated on other grounds by
Cohen v. Office Depot, In204 F.3d 1069 (11th Cir. 2000). Edulent misjoinder occurs where
a plaintiff adds “nondiverse plaiffs or defendants in a statourt action even though the
plaintiffs’ or defendants’ claimdo not arise out of the same tracts@an or occurrence or series
of transactions or occurrences as would be required under [Fed. R. Civ. P.] Rule MOdr&6
Federal Practice 8 107.14[2][c][iv][A.1], at 107-61 (Mahew Bender 3d ed. 2011). In that
event, the court may sever the claims ef tlondiverse plaintiffs and defendants and remand
those to state court and retain jurisdintover the claims involving diverse parti8ge Triggs
154 F.3d at 1289 (noting that fraudulent misjoindiectrine permits “severing claims where the
claims are separable and have no logical connegtiting not sufficient, however, for a plaintiff

to have merely misjoined unrelated ohai the misjoinder must be “egregiousdppscott 77
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F.3d at 1360see also In re Prempro Bducts Liability Litigation 591 F.3d 613, 623 (8th Cir.
2010) (*“The majority of courts demand more tisamply the presence of nondiverse, misjoined
parties, but rather a showingatithe misjoinder reflects an egreus or bad faith intent on the
part of the plaintiffs to thwart removalinternal quotation marks and citation omitted)).

The Ninth Circuit has not yet recognizeduldalent misjoinder, and ¢hcircuit’s district
courts are split on the question of whether to d&Csmpare Osborn v. Metropolitan Life Ins.
Co, 341 F. Supp. 2d 1123, 1126-27 (E.D. Cal. 2084}i0g that the Ninth Circuit has not
addressed fraudulent misjoinder and declining to appWitk) Greene v. Wyett844 F. Supp. 2d
674, 684-85 (D. Nev. 2004) (applyificaudulent misjoinder)see alsd.6 Moore’s Federal
Practice 8§ 107.14[2][c][iv][A.1], at 107-61-62 (Matdw Bender 3d ed. 2011) (“District court
opinions on fraudulent misjoindervy&@been mixed, with some applying the doctrine, and others
rejecting it as unsupported by Sapre Court authority, contraty the narrow construction
properly given to removal statutes, or unneaglgseonfusing.”) (footnotes omitted). In the
pending case, this court need not decide wheathapply the fraudulent misjoinder doctrine
because the Pharmaceutical Defendants havestattlished that Pldiffs fraudulently or
egregiously misjoined their claims. Indeed Pharmaceutical Defendants have not shown that
Plaintiffs have even misjoined their claims, let alone fraudulentggoggiously done so.

Under Rule 20(a)(1), litigants may join in oaetion as plaintiffs ifthey assert any right
to relief jointly, severally, or in the alternagiwvith respect to or arising out of the same
transaction, occurrence, or serigdransactions or occurrenceaid if “any question of law or
fact common to all plaintiffs will arise in the amti.” In this circuit, Rule 20 “is to be construed
liberally in order to promote trial convenemand to expedite the final determination of

disputes, thereby preventing multiple lawsuitseague to Save Lake Tahoe v. Tahoe Regional
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Planning Agency558 F.2d 914, 917 (9th Cir. 1977). In #&udoh, even if one were to evaluate
misjoinder of parties under the state court rules result would not be different. Rule 28A of
the Oregon Rules of Civil Procedsris virtually identical to Ra 20(a)(1) of tke Federal Rules
of Civil Procedure.

In light of these standards, the cowhcludes that Plaintiffs’ claims against all
Defendants were properly joined in this action. dhginal complaint involved an alleged series
of transactions between the Pharmaceubedendants (who manufactured and marketed
hormone replacement therapy drugs), the Residef@éndants (who prescribed those drugs), and
Plaintiffs (who developed cancafter taking those drugs and géea causal relationship). Each
Plaintiff's claim arises from the same sertgdransactions inveing the Pharmaceutical
Defendants: the manufacture and marketing ehibrmone replacement therapy drugs at issue.
In addition, a common question ofMar fact is likely to arise-or example, the causal link, if
any, between the hormone replacement therapysdand Plaintiffs’ cancers, is likely to
introduce a question commoneéach Plaintiff's claimSee In re Prempro Products Liability
Litigation, 591 F.3d at 623 (finding a “pgadble connection between thkaintiffs’ claims against
the manufacturers [of hormone replacement therapgsias they all relate to similar drugs and
injuries and the manufacturers’ knowledge @& tisks of [hormoneeplacement therapy]
drugs”).

In addition, the state court$ialready considered and refused to sever Plaintiffs’ claims.
SeeDef.’s Opp. at 17-18 n.23. Given ththe Plaintiffs’ claims againsll Defendants seem to be
properly joined, this court sees no reason tosesswhat the state cobes already decided. At

a minimum, the state court’s decision and this tewwn analysis each &blish that Plaintiffs’
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claims are not misjoined, letaade fraudulently or egregiously nosped. Thus, there is no need
to sever any claims or parties.

The Pharmaceutical Defendants also argaettte fraudulent misjoinder doctrine turns
“upon a showing of ‘bad faith.” Def.’s Opp. at 1As such, they argueah“the prior decision
by the state court to deny Plaintiffs’ requestdeverance . . . is not dispositive” because even if
the claims were properly jozdl, the Plaintiffs’ acted in lkdefaith. Def.’s Opp. at 17-18 n.23
(emphasis omitted). The court disagrees. Unlike tla¢yais of fraudulent joinder, the analysis of
fraudulent or egregious misjoindat, least in those circuitbat accept that doctrine, may
consider the plaintiff's motive and inte@ee In re Prempro Products Liability Litigatio®91
F.3d at 623The Pharmaceutical Defendants must, howdirst,establish that Plaintiffs’ claims
are misjoined before intent becomes a factatetermining whether such misjoinder was
fraudulent or egregiouSee id(considering misjoinder before intenif Plaintiffs’ claims were
properly joined, the court has no reasoexamine the Plaintiffs’ intentions.

Because the remaining Resident Defenslardre neither fraudulently joined nor
egregiously or fraudulently misjoidetheir citizenship is relevant tbe diversity aalysis. This
leads to the conclusion that this case lacks ¢et@pliversity and, therefore, cannot be removed
under § 1441. Accordingly, Plaintiffs’ motion to remand this action back to the Multnomah
County Circuit @urt is GRANTED.

D. Pharmaceutical Defendants’ Request tdake Discovery in Aid of Jurisdiction

The Pharmaceutical Defendants have regadsiave to take discovery in aid of
jurisdiction “to demonstrate the fraud in theming of Plaintiff Selman’s and the other
Plaintiffs’ physicians in this dion, and application of an eiable exception to the one-year

limit.” Def.’s Opp. at 15. Such discovery, however, is not necessary.
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The court has not rejected the Pharmaceutical Defendants’ removal petition as untimely
under the one-year limit set forth in 28 U.S8C1446(b). Thus, there is no need for the
Pharmaceutical Defendants to take any discotesupport the application of an equitable
exception to that time limit.

In addition, the court has rejected the PRieceutical Defendants’ suggested “intent test”
for fraudulent joinder, for the reasons statedvab The court has also held that there is no
misjoinder of the Resident Defendants, alsalie reasons state@/e, which obviates any
need to inquire whether any misjoinder was diidant or egregious. Thus, there is no need for
the Pharmaceutical Defendants to take any disgax@rcerning the intentions or motivations of
any Plaintiff or of Plaintiffs’ counsel.

Accordingly, the Pharmaceutical Defendamégjuest to take discovery in aid of
jurisdiction is DENIED.

IV.  CONCLUSION

For the reasons stated above, Plaintéfaergency motion to remand (Dkt. #5) is
GRANTED, and the Pharmaceutical Defendants’ retjfog leave to take discovery in aid of
jurisdiction is DENIED.

IT IS SO ORDERED.

Dated this 16th day of December, 2011.

/s/MichaelH. Simon
Michael H. Simon
UnitedState<District Judge
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