Siltronic Corporation v. Employers Insurance Company of Wausau et al Doc. 154

UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

PORTLAND DIVISION

SILTRONIC CORPORATION , a Delaware
corporation

Plaintiff, Case No. 3:1tv-1493ST
V. OPINION AND ORDER

EMPLOYERS INSURANCE COMPANY
OF WAUSAU, a Wisconsin corporation;
GRANITE STATE INSURANCE
COMPANY, a Pennsylvania corpaation;
CENTURY INDEMNITY COMPANY, a
Pennsylvania corporation; and FIREMAN’S
FUND INSURANCE COMPANY, a
California corporation,

Defendants

STEWART, Magistrate Judge:

INTRODUCTIO N

Plaintiff, Siltronic Caporation (“Siltronic”), filed the underlying action for declaratory
judgment and breach of contract in order to allocate financial responsibilgpfoonmental
claimsarising out of the Portland Harbor Superfund Site pursuant to various insurawgespoli
Between 1978 and 1986, defend&it)ployers Insurance Company of Wausau (“Wausau”)

issuedsevenannual Comprehensive General Liabilitylieiesto Siltronic Complaint, 9.
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Wausauwlefended Siltronic on various environmental claims until 2009 when it condinated
the$6 million indemnitylimits of the six policies coveringhe time period from 1980-86ere
exhausted: Crossclaimant Granite State Insurance Company (“Granite State”), Siltronic’s
umbrella insurer, then began to pay Siltronde$ense costs.

Siltronic hasnowfiled a Second Motion for Partial Summary Judgment (docket #141) on
the limited issue of wheth&vausau has a continuing duty to defend Siltronic uitglérst
policy (“1978-79 Policy”) and must reimburse Siltronic fopard defense cost$Granite State
joins the motionbut disputes the amount of indemnity cadteadypaid by Wausau as
represented by Siltronic (docket #14A)l parties have consented to allow a Magistrate Judge
to enter final orders and judgmenttims case in accordance witREP 73 and 28 USC
8 636(c). For the reasons stated, the metemeGRANTED in part and DENIED in part.

BACKGROUND

In 1978, Siltronic bought real property located at 7200 NW Front Avenue (“Property”) on
the southwest shord the Willamette River in a “heavy industrial” area. McCue Decl. (docket
#145), 1 8.

Northwest Natural Gas Company (“NW Natural”) owns real property adjacéimé t
Property Id, § 9. TheProperty and adjaceMW Natural property were onasvnedas asingle
parcel by NW Natural's predecessor, the Portl@&ad and Coke Company (“GASCQ”), on
whichit operated awil gasification plant.ld; Burr Decl. (docket #146), Ex. 1, p. 2. GASCO
disposed of thevaste generated at the plavtanufactured Gas Bdud (“MGP”), in tar ponds
now locaed on the Property from 1940-41 until 1986en the MGP operations ceas&lirr

Decl., Ex. 1, p. 2.Thisdisposalrea became known as the “GASCO Sediment Sitk.EX. 4,

! The parties continue to dispute whether the indemnity coverage ok tpelisies for the years 19886, totaling
$6 million, is exhausted.
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p. 8. Before Siltronic purchased the Propethge MGP waste was covered up with fill materials,
including material from the Willamette RivemMcCueDecl, 1 9. Siltronicfirst learned of these
MGP disposal activities and the placement of cayefill materials several years after it
purchased thBroperty. Id.

In February 1979, Siltronic began construction of an outfall pipe for treatedreffrom
the wastewater treatment pipe on Ereperty to the riverld, { 1Xa)(b). The construction
required excavation and removal of fill material @nldmited amount of submerged sediment
along the northeast border of the Propefty. On May 18, 1979, the excavation and pile driving
activities disturbeaily sediment containing the buri®ddiGP, and Siltronic set up an oil boom in
the river to contain surfacing oild, §11(c}(d) & Exs.5-9. Siltronic deposited the dredge
material containing the oil on the riverbank away from the riveéry 11(d) & Ex. 11. Although
adredged material disposal agreement between Siltronic’s predecessor, Biickac, and
the Port of Portland designated Swan Island for disposal of dredging spoil lrateearedge
material remained on the Propertg, 1 11(f){g) & Ex. 10.

In March 1980, Siltronic began manufacturing silicone wafers on the Property,
generéing trichloroetheng“ TCE’) waste Gorman Decl. (docket #142), Ex. 1, p. 3.

On October 4, 2000, DEQ issued an Order (2000 DEQ Order”) requiring Siltronic and
NW Natural to “perform a Remedial Investigation” of the Property “tordates the nature and
extent of releases of hazardous substances to Willamette River sediarehts3 develop and
implement source control measures to address such releasessgargc Burr Decl., Ex. 1,

p. 5. The 2000 DEQ Order included the following findings of $getifically identifying MGP
as one of thelazardous substances:

The former GASCO plant produced oil gas and lampblack
briquettes. Waste generated at the plant included tar, spent oxide, and
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wastewater containing dissolved and suspended hydrocarbons. . . .
Subsurface petroleum or tar has been encountered before and during
various construction activities on the [Siltronic] Property after [Siltrghic’
acquisition of the property.

Id, p. 2.

The 2000 DEQ Order alsdentified NW Natural and Siltronic “Ja current or past
owner or operator of a facilitygach of whom isstrictly and jointly and severally liablender
ORS 465.255, and therefore may be required by DEQ to conduct any removal or remedial act
necessaryo protect public health, safety, and welfare and the environment, pursuant to ORS
465.260(4).”1d, p. 4.

On December 8, 2000, the EPA issued a Notice of Potential Liability (“2000 EPA
Notice”) which deemed Siltronic a potentially responsible party (“PRP"3ddiment
contaminatiorthen alleged to exist in a designated section of the Willamette RojgEx. 2,

p. 2. It alsostated that Siltronic might “be ordered to perform response actions deemed
necessary by EPPor] DEQ” and “to pay for damages to, destruction of, or lossatiinal
resources, including the costs of assessing such damddep.”1.

On June 23, 2003, Siltronic notified Wausau of the EPA and DEQ actions against it.
Gorman Decl., Ex. 1. Wausau, though its administrator, Nationwide Indemnity Company,
agreedo pay Siltronic’s defense costs subject to a reservation of right&x. 2, p. 4Burr
Decl.,Ex. 6, p. 1. Beginning on or about September 2003, Wausau began paying Siltronic’s
costs incurred in response to the EPA and DEQ demands. Complaini§dt8;Decl.(docket
#150), 1 4.

On February 5, 2004, DEQ issued an Order (2004 DEQ Order”) requiring Siltronic to

perform additional remedial investigations and conduct additional source coetisliras

specifically targeting discovery of releasesST6fE. Burr Decl., Ex. 3.
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In earlySeptember 200EPA, NW Natural, Siltroni¢ and other partiesntered into an
Administrative Settlement Agreement and Order on Consent for Removal A&g89 (
Settlement Agreement”)id, Ex. 4. This AgreementnadeSiltronic and NW Naturalliable for
performancef response actioand for response costs incurred and to be incureddted to the
GASCO Sediments Sitdd, p. 18. At the same timeSiltronic and NW Natural entered a
Participation and Interim Cost Sharing Agreement (“Cost Sharing Agre@rteedintly
conduct theemedial design activities order to comply with the 2009 Settlement Agreement
and allocate the associated codt4oore Decl., Ex. B, p. 1.

Also in SeptembeR009, Wausau declared exhaustiothefcoverage limitsinder the six
policies issued from 1980-86 and refused to pay any additional defenseldp$t9. Wausau
contends that between 2003 and 2009, it not only paid the full $6 million in indemnity costs
under those six policies, but also paid $7,699,837.00 in defense costs, including payments to
attorneys, environmental consultants, and othiersY 10.

POLICY PROVISIONS

In 1978, Wausau issued the 1978-79 Policy for the period of August 17, 1978, through
January 1, 1980. Complaint, Ex. A, p. 6. The provision at issue is coniraieach of the seven
policies and providethatWausau will pay:

all sums which the insured shall become legally obligated to pay as
damages because of .property damage to which this

insurance applies, caused by an occurrence, and the company
shall have the right and duty to defend any suit against the
insured seeking damages on account of such . . . property
damage even if any of the allegations of the suit are groundless,
false or fraudulent, and may make such investigation and
settlement of any claim or suit as it deems expedient, but the
company shall not be obligated to pay any claim or judgment or to
defend any suit after the applicable limit of the company’s liability
has been exhausteg payment of judgments or settlements.

Id, p. 7 (emphasis added).
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The 1978-79 Policy defines “occurrence” as “an accident, including continuous or
repeated exposure to conditions, which results in bodily injury or property damdg neit

expected not irended from the standpoint of the insurettd; p. 3. “Property damage” is

defined as
(1) physical injury to or destruction of tangible property which occurs
during the policy period, including the loss of use thereof at any time
resulting therefrom, or (2) loss of use of tangible property which has not
been physically injured or destroyed provided such loss of use is caused
by an occurrence during the policy period.

Id.

The 1978-79 Policy provides $1 million in indemnity liability and requires
Wausa to defend Siltronic until the $1 million indemnity limit is exhaustkt.p. 11.

STANDARDS

FRCP 56(c) authorizes summary judgment if “no genuine issue” existsliregany
material fact and “the moving party is entitled to judgment as a mattew 8f Tehe moving
party must show an absence of an issue of material@atatex Corp. v. Catretd77 US 317,
323 (1986). Once the moving party does so, the nonmoving party must “go beyond the
pleadings” and designate specific facts showing a “genuine issue for tdalt’324, citing
FRCP 56(e). The court must “not weigh the evidence or determine the truth ofttée ua
only determing] whether there is a genuine issue for tridalint v. Carson City, Ney180 F3d
1047, 1054 (8 Cir 1999)(citation omitted) A “scintilla of evidence,’ or evidence that is
‘merely colorable’ or ‘not significantly probative,” does not presen¢auine issue of material
fact. United Steelworkers of Am. v. Phelps Dodge C@&®5 F2d 1539, 1542T9Cir 198)
(citation omitted) The substantive law governing a claim or defense determines whether a fact

is material. Addisu v. Fred Meyer, Inc198 F3d 1130, 1134 {(Cir 2000) (citation omitted).
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The court must view the inferences drawn from the factth@right most favorable to the non-
moving party.” Bravo v. City of Santa Marj&65 F3d 1076, 1083'{aCir 2011) (citations
omitted).

DISCUSSION

The environmental claims against Siltronic involve two contaminants, MGP and TCE.
Siltronic did not begin to use TCE at tReopertyuntil March 1980, after expiration of the 1978-
79 Policy. Wausau paid Siltronic’s defense costs for TCE contamination under it8@.980-
policies until 2009 when it concludélat the indemnity limits of those polices were ax$ted.

Siltronicand Granite Stateontend that Wausawad and continues to have, a duty to
defend Siltronic in connection with its cleanup responsibilities for MGP contaonnatiderthe
1978-79 Policy. Therefore Siltronic seeks coverage of deferestsunder the 1978-79dhcy
until it $1 million indemnity limit is exhaustedSiltronic contends that this duty to defend under
the 1978-79 Policyas triggered due 1o(1) contamination of the Property with legacy MGP
waste, causing continuous damage and uncontrolled migratio(2)amtden itredistributed
MGP while constructing an outfall pipe in 1979.

l. Legal Standard

In this diversity action, Oregon law governs the construction of the Poliayson
Constr. co. v. Oregon Auto. Ins. C450 F2d 1193, 1195{aCir 1977 (citation omitted).
Under Oregon law, “[a]n insurer has a duty to defend if the claimant can recovet #gains
insured under the allegations of the complaint on any basis for which the polidsaffor
coverage.”Falkensteirs Meat Co. vMd. Cas. Ca.91 Or App 276, 279, 754 P2d 621, 623

(1988)(citation omitted) The duty to defends determined by comparing the terms of the
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insurance policwith the allegations of theomplaint against the insuredDrake v. Mut of
Enunclaw Ins., Cq.167 Or App 475, 478, 1 P3d 1065, 1068 (2000).

Even if the complaint alleges some conduct outside the coverage of the
policy, the insurer may still have a duty to defend if certain allegations of
the complaint, without amendment, could impose liability for conduct
covered by the policy. Any ambiguity in the complaint with respect to
whether the allegations could be covered is resolved in favor of the
insured.

Ledford v. Gutoski319 Or 397, 400, 877 P2d 80, 83 (19%4) bang (citation omitted).

Conversely, “[i]f the complaint does not contain allegations of covered conduct . . ., then
the insurer has no duty to defenddbrams v. Gen. Star Indem. C835 Or 392, 400, 67 P3d
931, 935 (2003).

[l Duty to Defend

A.  Suit”

Siltronic claims that it hamcurred unpaid defense expenses in excess of $1.6 million
associated witthe 2000 DEQ Order, 2000 EPA Notice, 2004 DEQ Order, and the 2009
Agreement. Barber Decl. (docket #149), Ex. A, pp. 3, 5 (Answers to Interrogatories Nos. 27
31). The parties do not dispute that the various EPA and DEQ actions finding Siltronic a
potentially responsible party attee equivalent of “suits” under the 1978-79 Poli€r the
purpose of compelling coverage in a general liability insurance p@iRp465.480 treats
environmental claims as if they were lawsuits:

Any action or agreement by thBEQ] or the EPA] against or
with an insured in which thédEQ] or the [EPA] in writing
directs, requests or agredfsat an insured take action with respect

to contamination within the State of Oregon is equivalent to a suit
or lawsuit as those terms as used in any general liability insurance

policy.
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ORS 465.480(2)(b) (emphasis addést);PaulFire & Marine Ins. Co. v. McCormick & Baxter
Creosoting Cq.1260r App689, 701, 870 F2d 260, 266 (1994diministative order to cleanup
IS suit)

Instead, the parties dispute whetles a result of these “suit§iltronic was liable for
property damage resulting from MGP contamination during the policy period.

B. “Property Damage” Caused by “Occurrence”

The 1978-79 Policy covers only third-party property damage that occurred during the
policy period. Complaint, Ex. A., p. 3. Siltronic contends that property daoctagered in
1979 as a result dihelegacyMGP contaminatiorby NW Naturalandalso by the release of
MGP during its own excavation in 1979.

Wausau does not contest tha legacyMGP contamination by M/ Natural caused
third-party property damage in 1979, rendering Siltronic, as the owner, pdyelmiale for
remediatiorof that contaminationHowever, it argues that it hadndstill has no duty to defend
Siltronicunder the 1978-79 Polidyecause (1) Siltronic only tendered defense to Wausau of the
TCE contamination; and (2) Siltronic hasumred no defense costs associated with the MGP
contamination.

Wausau’s first argument is easily reject&lausau argues that it has no duty to defend
Siltronic for any MGP contamination that occurred prior to the production of TCE on the
Property in 1980 because Siltronic only tendered coverage for liability stgniramthe TCE
contamination. Wausau points to Siltronic’s three-year delay in notifying &Malsout the
claims as confirming that it was only seeking a defense for claims involGig T

contamination?® However, in its letter dated June 23, 2003, Siltronic tendered to Wallisau

2 Late notice may bar coverage if an insurer can prove that it has suffered prefietifert Servs Co. v.Gen.
Ins. Co. of Am 838 F Supp 1402, 1405 (D Or 1992) (a thmeanth delay in giving notice was prejudicial and
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“claims for defense and indemnity arising from claims and losses [itJithwid sustain
investigating and remediating hazardous wastes contaminating soil andwabemat” the
Property under all of its policies covering the period from 1978 through 1986. Gorman Decl
Ex. 1, pp. 1-2 This letter was not limited as to any particular type of hazardous waiitenic
attached the 2000 DEQ Ordandnotedthe speific findings of fact referenciniyIGP
contaminatioron the Propertyld, p. 4. The letter also explained that Siltronic:

has denied many of DEQ’s findings and conclusions ant;

recently, has demanded that [NW Natural] conduct the work

required byhe DEQ Order subject to an access agreement that has

been negotiated between the parties for that purpose. [NW

Natural] has complied to date. Howewiie recent discovery of

chlorinated solvents [TCE] in groundwater below the Property and

concerns ex@ssed by DEQ and EPa#bout the significance of this

contamination to the environmental condition of the Portland

Harbor and groundwaters of the State have caused [Siltronic] to

take a much more active role in the remedial investigatiaa

result, [Siltonic] has spent and expects to spend considerable sums

of money to comply with DEQ’s Order.
Id, p. 5.

Admittedly, the discovery of the TCE contamination prompted Siltronic to tender the
claims to Wausau nearly three years after Siltronic received0@@REQ Order. In addition,
Wausau’s duty to defend when receiving Siltronic’s tender may only be premisedson fac
alleged in the “suits” tendered to it by Siltroni€éerguson v. Birmingham First Ins. C@54 Or
496, 505-06, 460 P2d 342, 346 (1968) lpang (“The insurer’s knowledge of facts nalteged

in the complaint is irrelevant in determigithe existence of the duty to defend and consequently

the insurer need not speculate as to what the ‘actual facts’ of the allege@moeumay be.”).

barred coveragefarl v. Or. Auto.Ins. Co, 141 Or App 515, 525, 918 P2d 861, 866 (1996) (ayeae delay in
giving notice was prejudicial and barred coverage). Despite Siltrdhi®@eyear delay in providing notice, Wausau
does not assert late notice as a complete bar torgdts claim.
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However,Siltronic clearly gave notice of and tendered its claims for defense and
indemnity to Wausau arising from the claims in the 2D&® Orderand 2000 EPA Notice. he
attached?000DEQ Orderdid not $ate when thedccurrence” happened in 197Bowever, it
did find that Siltronic acquired the Property in 1978 (Burr Decl., Ex. ZBY), that the former
GASCO plan discharged hazardous substances, inclMiB# into ponds located on the
Property beginning in 1941d( 1 2(D)), that “[sJubsurface petroleum or tar has been encountered
before and during various construction activities on the [Siltronic] Property &itieonic’s]
acquisition of the property'id, 1 2(E)),and that Siltronicas the current ownes required to
remedia¢ all contaminatn on the Propertyld, I 3(E). Thus, Wausau was notified of legacy
MGP contamination since 1941 and continuing through 2000, which inclbd&878-79Policy
period. Thus, contrary to Wausau’s positiSittronic's tender includeall past, present, and
future coststo comply with the 2000 DEQ Order, includirgmoval or remedial action relating
to legacyMGP contamination Whether coverage was also triggered by Siltronic’s construction
activities in 1979which is in dispute, need not be determinethia juncture.

Nonetheless, Wausau asserts that it had, and continues to have, no duty to defend under
the 1978-79 Policy because Siltronic has incurred no defense costs relMiG to
contamination. Instead,W Natural assumed full liability for itegacyMGP contamination
and agreed to pay abksociatedemediation costs. As explained by Nationwidefecialty
Consultant:

| understood that Siltronic was not incurring costs to respond to
legacy MGP contamination because [NW Natural] had accepted
responsibility for addressing those claims. | monitored the
invoices submitted by Siltronic’s attorneys and environmental
consultants to confirm that they were not billing for work to
address legacy MGP contamination. | specifically requested that

Siltronic identify any costs incurred to addsdegacy MGP
contamination, as | would seek recovery of funds from responsible
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party [NW Natural]. Siltronic informed me that its involvement in
the response to MGP claims was limited to situations where MGP
waste has become commingled with TCE waste generated by
Siltronic’s manufacturing operations at the site, which began in
March 1980. . ..

Based on Siltronic’s representations that it was not paying
any costs associated with legacy MGP contamination, | concluded
that there was no coverage under the Wausau policy issued for the
period from August 17, 1978 to January 1, 1988cause Siltronic
had not conducted any operations at the site involving TCE until
March 1980.

Moore Decl., 1 6-7.

Wausauwloesacknowledgehat it may have a future duty to defend Siltronic under the
1978-79 Policyf and when NW Natural or any other party makes a claim against Siltronic for
contribution for any remediation costs attributable toMi@&P contamination.

The problem with Wausau’s argument is that it confuses the duty to deferalbwéhch
of that duty. Under Oregon law, the duty to defeisddetermined by comparing the terms of the
insurance policy and the facts alleged in the complaint against the insinedk& 167 O App
at478, 1 P3act 1068. A determination of liability is not needto trigger a duty to defendBy
comparing the terms of the 1978-79 Policy and the 2000 DEQ Order (the equivalent of “the
complaint against the insurégdWausau clearly had a duty defend Siltronidor claims arising
from MGP contamination Under the 2000 DEQ Order, Siltronic is “strictly and jointly and
severally liable under ORS 465.255, and therefore may be required by DEQ to conduct any
removal or remedial action necessarurr Decl., Ex. 1, p. 4That action related to releases of
“hazardous substances to Willamette River sediments” whathdedMGP generated at the
former GASCO plant and discharged into the Willamette River and tar ponds novd londtes
Property.Id, 11 1, 2(D) Thus, the 2000 DEQ Ordallegespotential liability of Siltronic for

“property damage” caused by an “oammce”within the 1978-79 Policy coverage period.

12 —~OPINION AND ORDER



As Wausau points oUW Naturalacknowledged its role as the operator offtrener
GASCOplant and prior owner of the Property and, thus, agreed to pay forrstG&lial
investigation As confirmed by a November 10, 2000 letter to DEQ, NW Natural and Siltronic
had “agreed that [NW Natural] will perform the remedial investigation of contatsitlaat may
have originated from [NW Natural'sictivities and may be migrating to Willamette River
sediments from the [Siltronic] property, as required by the [2000 DEQ OrderilfeBBecl.,

Ex. C. However, NW Natural did not agree to indem&iltronic from all liability for MGP
contaminatioror even purport to pay any defense costs other than “remedial investigation.”

The Cost-Sharing Agreement does not changartagsis. Due to evidence that TCE
and MGP contamination had become cominggatfronic and NW Naturahgreed to “work
togeher and cooperate” and accegsponsibility for‘the performance of remedial design
activities.” Moore Decl., ExB, pp. 1-2. As an “interim” allocation, Siltronic agreed to pay
7.5% of the costs and to “attempt to achieve a final allocation of Costs through sspbgeod
faith negotiation.”Id, 88 6.2 & 8, pp. 3-4. The parties also expressly waived “protection from
contribution actions or claims granted by paragraph 77.a of the [2009 Agreemén§.7.1,

p. 4. In other words, the Cost-Sharing Agreement contemplated, but did not ridsdfivieire
allocation of costs associated with final remediation or elgaof theMGP waste, either
through contribution claims or voluntary cost allocation. This intent was acknowlbgged
Siltronic’s attorney in an emaib Wausau dated July 10, 2009:

While [NW Natural] hastated its position informally— that they

do not intend to try to hold Siltronic liable for MGP material

associated with thotprint of their formal operation and their

direct discharges to the river, lbatthey will not pay for the

impacts associated with TGE there is no agreement that

formalizes that position. At this stage, it is apparent that TCE

impacts complicatéhe design of the remedy. The proposed
agreement is an interim agreement that allows for future allocation
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of designandcleanup costs as part of the larger allocationgs®c
or as contribution claims.

Moore Decl., Ex. A, p. Iemphasis in original)

Siltronic’s attorng alsoadvised WausathatNW Natural “does not agree to take
responsibility for MGP impacts that result from other parties’ redistribtiddGP materials as
part of the historical fill operation.. . [A]ll potential claims between Siltronic afidW
Natural] or relevant third parties are preserved and are not jeopardized by the proposed
agreement, but are currently prematuriel’ He also advised Wausau thailtronic likely will
have some liability for MGP contaminatioffshore of its property,as opposed to offshore of
NW Natural’s property, and that the C&taring Agreement “encompasses only the remedial
evaluation and design work . . . [armbintemplates that there will be a final allocation between
the parties...” Id, p. 4

Thus, depite theCost-Sharing reementvith NW Natural,Siltronic was and remains
liable for MGP-related claims&nd, thus, is entitled to a defense under the 1978-79 policy.
Siltronic asserts that it is not presently seeking a declaration regardat@mbunts it is entitled
to recover from Wausau as unreimbursed defense expenses. Rather, it only sesksthator
Wausau'’s duty to defend under the 1978-79 Policy was triggered and that further proceedings
will determine whether Wausau has breached that duty. Based on the 2000 DEQ Order, that
duty to defend was triggered by the legacy MGP contamination on the Property in 1979.

If Wausau is correct that Siltronic has incurred no defense costs to disl€ Farelated
claims, then it has not yet breachedduty to defend under the 1978-79 Policy. However, one
potential issue raised by the parties can be laid to rest at this ¢atsau requests a
declaration that it is not obligated to pay @®fense costs incurréxy Siltronicprior to June 23,

2003, the datefdhe tendef defense. Siltronic representedtsitender thatt had “incurred
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significant costs in performing a remedial investigation ordered by DEQharabperating with
EPA and others” totaling “in excess of $450,000” to date, adding that the “[w]orkasngnand
the end is not in sight.” Gorman Decl., Ex 1, p. 6.

Based on thévoluntary paymentsprovision in 1978-79 Policy, Wausau contends that
coveragas precluded for any costs incurred ®itronic without notice to and consent of
Wausau. Moore Decl., 5. Among the policy provisigrtie following:

4. Insured’s Duties in the Event of Occurrence, Claim or Suit

(a) In the event of an occurrence, written notice containing
particulars sufficient to identify the insured and also reasonably
obtairable information with respect to the time, place and
circumstances thereof, and the names and addresses of the injured
and of available witnesses, shall be given by or for the insured to
the company or any of its authorized agents as soon as practicable.

(b) If claim is made or suit is brought against the insured, the
insured shall immediately forward to the company every demand,
notice, summons or other process received by him or his
representative.

(c) The insured shall cooperate with the company and, upon the
company’s request, assist in making settlements, in the conduct of
suits and in enforcing any right of contribution or indemnity
against any person or organization who may be liable to the
insured because of injury or damage with respect to which
insurance is afforded under this policy; and the insured shall attend
hearings and trials and assist in securing and giving evidence and
obtainng the attendance of witnessd%ie insured shall not,

except at his own cost, voluntarily make any payment, @&saog
obligation or incur any expense other than for first aid to others at
the time of accident.

Complaint, Ex. A, p. 3 (emphasis added).

As a result, Wausau argues that it haslo@ation to reimburse any costs Siltronic
incurred prior to the date ténder because its payments were voluntdiyis court agrees.
Under Oregon law, “[a]n insurer is not obligated to defend any action not tenderedAmit.”

Cas. Co. v. Coruni39 Or App 58, 63 n3, 910 P2d 1151, 1153 n3 (1996) (citation omitted).
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“When the duty to defend is at issue, the matter of prejudice from an insured’sttadive
notice of the claims is irrelevantOr. Ins. Guar. Ass’n v. Thompsd3 Or App 5, 11, 760 P2d
890, 894 (1988). Thus, as recognized by other courts, an insurer is not obligated to pay pre-
tender costsLegacy Partners, Inc. v. Travelers Indem. Co. of 88 Fed App’x 183, 189 @
Cir 2003) (applying Texas lawfraust v.Travelers 55 F3d 471, 472-73 {oCir 1995) (applying
California law);Ash Grove CementdCv. Liberty Mut. Ins. CoNo. 3:09ev-00239-Kl, 2011
WL 2470109, at *5 (D Or June 20, 2011) (applying Oregon lavgya v. Scottsdale Ins. Co.
104 Cal App4th 737, 742, 129 Cal Rptr2d 138, 141 (200he general validity of no
voluntary-payment prosions in liability insurance policies is well established3jnce the
1978-79 Policy makes payment of costs conditional upon providing written notice, Wausau was
under no obligation to pay any defense costs incurred by Siltronic prior to its teneéésroded
on June 23, 2003.

As for defense costs incurred postder Wausau asserts that Siltronic has yet to identify
“any defense costs it incurred to respond to legacy MGP contamination clairdslthat
involve alleged commingling of MGP and TCE.” Moore Defll3. Because the 1978-79
Policy does not cover TCE contamination, Wausau has no duty to pay Siltronic’s defense costs
under that policy related to TCE contamination. However, if defense costs afifieliotdGP
contaminatiorarecommingled withdefense costs farCE contaminationfwo issues arise.
First, who bears the responsibility to segregate those costs? Second, ifdluacost be
segregated, must Wausau pay the commingled costs?

Under Oregon law, an insurer is obligated to defend an entire lawsuit that includes both
covered an@xcludedclaims. Ledford 319 Or at 400, 877 P2d at 83. However, the duty to

defend is quite different than the duty to determine what defense costs fall Wiltioverage of
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the insurance policy. With regard to defense costs, the 1978-79 Policy can onlylamaaye

caused bMGP contaminatiomecausehe TCE contamination did not occur until March 1980.

Becauséhe insuredearsthe burden of proving that the insurer has breddte policy by

failing to pay covered costs, Siltrorieas the responsibility to prove that it has incurred

defense costs attributaldelelyto the MGP contamination covered by the 1978-79 Policy.
ORDER

For the reasons set forth above, the Second Motion for IFautiamary Judgment filed
by Siltronic (docket #141) and joined in by Granite State (docket #&&GRANTED in part
and DENIED in part as follows:

1. GRANTED as to Wausau’s duty under the 1978-79 Policy to defend claims for
damage arising fronegacyMGP contamination on the Property during the policy period,;

2. DENIED as to any obligation by Wausau under the 1978-79 Rolugy defense
costs incurred by Siltronic associated with MGP contamination prior to itsrtehdefense on
June 23, 2003;

3. DENIED as to any obligation by Wausau under the 1978-79 Policy to pay defense
costs incurred by Siltronic resulting from TCE contamingtand

4. DENIED as premature as to Wausau'’s breaclsaftity to pay defense costs incurred
by Siltronicassociagd wih MGP contamination after June 23, 2003.

DATED October 28, 2014.

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge

17 —OPINION AND ORDER



	INTRODUCTION
	background
	POLICY PROVISIONS
	STANDARDS
	discussion
	Order

