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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

PORTLAND DIVISION

SILTRONIC CORPORATION , a Delaware

corporation
Plaintiff, Case No. 3:11tv-1493ST
V. AMENDED OPINION AND
ORDER

EMPLOYERS INSURANCE COMPANY
OF WAUSAU, a Wisconsin corporation;
GRANITE STATE INSURANCE
COMPANY, a Pennsylvania corpaation;
CENTURY INDEMNITY COMPANY, a
Pennsylvania corporation; and FIREMAN’S
FUND INSURANCE COMPANY, a
California corporation,

Defendants

STEWART, Magistrate Judge:

INTRODUCTIO N

Plaintiff, Siltronic Corporation (“Siltronic”), filed the underlying action for declarator
judgment and breach of contract in order to allocate financial responsibilgp¥oonmental
claimsarising out of the Portland Harbor Superfund Site pursuant to variousrinsyralicies.
Between 1978 and 1986, defend&t)ployers Insurance Company of Wausau (“Wausau”)

issuedsevenannual Comprehensive General Liabilitylieiesto Siltronic Complaint, 9.
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Wausauwlefended Siltronic on various environmental claims (8gptembe009 when it
concludedhat the $6 milliorindemnitylimits of the six policies covering the time period from
1980-86were exhausted. Crossclaimant Granite State Insurance Company (“Granite State”),
Siltronic’s umbrella insurer, then began to pay Siltronic’s defense costs.

Siltronic hasnow filed a Second Motion for Partial Summary Judgment (docket #141) on
the limited issue of wheth&vausau has a continuing duty to defend Siltronic uitglérst
policy (“1978-79 Policy”) and must reimburse Siltronic for unpaid defense cGsiite State
joins the motionbut disputes the amount of indemnity cadteadypaid by Wausau as
represented by Siltronic (docket #14A)l parties have consented to allow a Magistrate Judge
to enter final ordex and judgment in this case in accordance with FRCP 73 and 28 USC
8 636(c). For the reasons stated, the metamegranted in part, denied in part and deferred in
part.

BACKGROUND

In 1978, Siltronic bought real property located at 7200 NW Front Avenue (“Property”) on
the southwest shore of the Willamette River in a “heavy industrial” area. Mc€xle(Bocket
#145), 1 8.

Northwest Natural Gas Company (“NW Natural”) owns real property adjacéimé t
Property Id, § 9. TheProperty and adjaceMW Natural propertywere onceownedas a single
parcel by NW Natural's predecessor, the Portl@&ad and Coke Company (“GASCQ”), on
whichit operated awil gasification plant.ld; Burr Decl. (docket #146), Ex. 1, p. 2. GASCO
disposed of thevaste generated the plant, Minufactured Gas Bduct (“MGP”),in tar ponds

now locaed on the Property from 1940-41 until 1986en the MGP operations ceas&lirr

! The parties continue to dispute whether the indemnity coverabe eix policies for the years 1988, totaling
$6 million, is exhausted.
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Decl., Ex. 1, p. 2Thisdisposalrea became known as the “GASCO Sediment Sitk.EX. 4,
p. 8. Before Siltronic purchased the Property, the MGP waste was covered up withttials,
including material from the Willamette RivemMcCueDecl, 1 9. Siltronicfirst learned of these
MGP disposal activities and the placement of cayefill materials sveral years after it
purchased the Propertyd.

In February 1979, Siltronic began construction of an outfall pipe for treatedreffrom
the wastewater treatment pipe on Ereperty to the riverld, { 1Xa)(b). The construction
required excavatn and removal of fill material and a limited amount of submerged sediment
along the northeast border of the Propefty. On May 18, 1979, the excavation and pile driving
activities disturbeaily sediment containing the buri®iGP, and Siltronic set up an oil boom in
the river to contain surfacing oild, §11(c}(d) & Exs.5-9. Siltronic deposited the dredge
material containing the oil on the riverbank away from the rivéry 11(d) & Ex. 11. Although
adredged material disposal agreement betw&i#ronic’s predecessor, Wacker Siltronic, and
the Port of Portland designated Swan Island for disposal of dredging spoil leateearedge
material remained on the Propertg, 1 11(f){g) & Ex. 10.

In March 1980, Siltronic began manufacturingcsihe waferson the Property,
generatingrichloroetheng“TCE’) waste Gorman Decl. (docket #142), Ex. 1, p. 3.

On October 4, 2000, DEQ issued an Order (2000 DEQ Order”) requiring Siltronic and
NW Natural to “perform a Remedial Investigation” of the panay “to determine the nature and
extent of releases of hazardous substances to Willamette River sediments’ dewktop and
implement source control measures to address such releasessgargc Burr Decl., Ex. 1,

p. 5. The 2000 DEQ Order included the following findings of $petcifically identifying MGP

as one of theazardous substanceés:

3 —AMENDED OPINION AND ORDER



The former GASCO plant produced oil gas and lampblack
briquettes. Waste generated at the plant included tar, spent oxide, and
wastewater containing disseld and suspended hydrocarbons. . . .
Subsurface petroleum or tar has been encountered before and during
various construction activities on the [Siltronic] Property after [Siltrghic’
acquisition of the property.
Id, p. 2.

The 2000 DEQ Order also idified NW Natural and Siltronic “[a]s current or past
owner or operator of a facilitygach of whom isstrictly and jointly and severally liablender
ORS 465.255, and therefore may be required by DEQ to conduct any removal or remedial act
necessaryo protect public health, safety, and welfare and the environment, pursuant to ORS
465.260(4).”1d, p. 4.

On December 8, 2000, the EPA issued a Notice of Potential Liability (“2000 EPA
Notice”) which deemed Siltronic a potentially responsible p@RRP”) for sediment
contamination then alleged to exist in a designated section of the Willamette Kivex. 2,

p. 2. It alsostated that Siltronic might “be ordered to perform response actions deemed
necessary by EPPor] DEQ” and “to pay for danges to, destruction of, or loss of natural
resources, including the costs of assessing such damddep.”1.

On June 23, 2003, Siltronic notified Wausau of the EPA and DEQ actions against it.
Gorman Decl., Ex. 1. Wausau, though its administrator, Nationwide Indemnity Company,
agreed to pay Siltronic’s defense costs subject to a reservation of tayhEsx. 2, p. 4Burr
Decl.,Ex. 6, p. 1. Beginning on or about September 2003, Wausau began paying Siltronic’s

costs incurred in response to the EPA and DEQ demands. Complaint, § 29; Moore Decl. (docket

#150), 1 4.
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On February 5, 2004, DEQ issued an Order (2004 DEQ Order”) requiring Siltronic to
perform additional remedial investigations and conduct additional source coatisliras
specifically targeting discovery of releaseST6fE. Burr Decl., Ex. 3.

In earlySeptember 200EPA, NW Natural, Siltroni¢ and other partiesntered into an
Administrative Settlement Agreement and Order on Consent for Removal A&g89 (
Settlement Agreement”)id, Ex. 4. This AgreementnadeSiltronic and NW Naturdlliable for
performancef response actioand for response costs incurred and to be incureddted to the
GASCO Sediments Sitdd, p. 18. At the same timeSiltronic and NW Natural entered a
Participation and Interim Cost Sharing Agreement (“Cost Sharing Agre@rteedintly
conduct theemedial design activities order to comply with the 2009 Settlement Agreement
and allocate the associated codt4oore Decl., Ex. B, p. 1.

Also in September2009, Wausau declared exhaustiothefcoverage limitsinder the six
policies issued from 1980-86 and refused to pay any additional defenseldp$t9. Wausau
contends that between 2003 and 2009, it not only paid the full $6 million in indemnity costs
under those six policies, but also paid $7,699,837.00 in defense costs, including payments to
attorneys, environmental consultants, and othiersY 10.

POLICY PROVISIONS

In 1978, Wausau issued the 1978-79 Policy for the period of August 17, 1978, through
January 1, 1980. Complaint, Ex. A, p. 6. The provision at issue, which also appears in the other
six policies, providethatWausau will pay:

all sums which the insured shall become legally obligated to pay as
damages because of .property damage to which this

insurance applies, caused by an occurrence, and the company
shall have the right and duty to defend any suit against the

insured seeking damages on account of such . . . property

damage even if any of the allegations of the saié groundless,
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false or fraudulent, and may make such investigation and
settlement of any claim or suit as it deems expedient, but the
company shall not be obligated to pay any claim or judgment or to
defend any suit after the applicable limit of the company’s liability
has been exhausted by payment of judgments or settlements.

Id, p. 7 (emphasis added).
The 1978-79 Policy defines “occurrence” as “an accident, including continuous or
repeated exposure to conditions, which results in bodily ijuprgoerty damage neither

expected not intended from the standpoint of the insurel p. 3. “Property damage” is

defined as
(1) physical injury to or destruction of tangible property which occurs
during the policy period, including the loss of use theat@ny time
resulting therefrom, or (2) loss of use of tangible property which has not
been physically injured or destroyed provided such loss of use is caused
by an occurrence during the policy period.

Id.

The 1978-79 Policy provides $1 million in indemnity liability and requires
Wausau to defend Siltronic until the $1 million indemnity limit is exhaushedp. 11.

STANDARDS

FRCP 56(c) authorizes summary judgment if “no genuine issue” existdlirgggany
material fact and “the moving party isteéled to judgment as a matter of law.” The moving
party must show an absence of an issue of material @edttex Corp. v. Catretd77 US 317,
323 (1986). Once the moving party does so, the nonmoving party must “go beyond the
pleadings” and designaspecific facts showing a “genuine issue for tridd’at 324, citing
FRCP 56(e). The court must “not weigh the evidence or determine the truth ofttie ma
only determing] whether there is a genuine issue for triddalint v. Carson City, Ney180 F3d
1047, 1054 (9 Cir 1999)(citation omitted) A “ scintilla of evidence,’ or evidence that is

m

‘merely colorable’ or ‘not significantly probative,” does not presen¢laugne issue of material
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fact. United Steelworkers of Am. v. Phelps Dodge C@&®5 F2d 1539, 1542T9Cir 1989)

(citation omitted) The substantive law governing a claim or defense determines whether a fact
is material. Addisu v. Fred Meyer, Inc198 F3d 1130, 1134 {(Cir 2000) (citation omitted).

The court must view the inferences drawn from the facts “in the light mastfale to the non-
moving party.” Bravo v. City of Santa Marj&65 F3d 1076, 1083'{aCir 2011) (citations

omitted).

DISCUSSION

The environmental claims against Siltronic involve two prin@nmytaminants, MGP and
TCE. Siltronic did not begin to use TCE at #r@pertyuntil March 1980, after expiration of the
1978-79 Policy. Wausau paid Siltronic’s defense costs for TCE contamination under i&61980-
policies untilSeptembeR009 when itdeclarel that the indemnity limits of those polices were
exhausted At that point, Granite Stateegan paying Siltronic’s defense costs.

Siltronicand Granite Stateontend that Wausawad and continues to have, a duty to
defend Siltronic in connection witksicleanup responsibilitidger MGP contamination undéhe
1978-79 Policy. Thereforetheyseekpayment by Wausau of Siltroniadefense costsnder the
1978-79 Blicy until its $1 million indemnity limit is exhaustedTheycontend thatWausau’s
dutyto defend under the 1978-79 Poliewas triggerediue to (1) contamination of the Property
with legacy MGP waste, causing continuous damage and uncontrolled migration; and
(2) Siltronic’s redistribution of th&1GP while constructing an outfall pipe in 1979.

l. Applicable Law

In this diversity action, Oregon law governs the construction of the Poliayson
Constr. Co. v. Oregon Auto. Ins. C450 F2d 1193, 1195{aCir 1977 (citation omitted).

Under Oregon law, “[a]n insurer has a duty to defenlddfclaimant can recover against the
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insured under the allegations of the complaint on any basis for which the polidsaffor
coverage.”Falkensteins Meat Co. vMd. Cas. Ca.91 Or App 276, 279, 754 P2d 621, 623
(1988)(citation omitted) The duty talefend ts determined by comparing the terms of the
insurance policwith the allegations of theomplaint against the insuredDrake v. Mut of
Enumclaw Ins., Cp167 Or App 475, 478, 1 P3d 1065, 1068 (2000).
Even if the complaint alleges some conduct outside the coverage of the
policy, the insurer may still have a duty to defend if certain allegations of
the complaint, without amendment, could impose liability for conduct
covered by the policy. Any ambiguity in the complaint with respect to

whetherthe allegations could be covered is resolved in favor of the
insured.

Ledford v. Gutoski319 Or 397, 400, 877 P2d 80, 83 (19%4) bang (citation omitted).

Conversely, “[i]f the complaint does not contain allegations of covered conduct . . ., then
the insurer has no duty to defenddbrams v. Gen. Star Indem. C835 Or 392, 400, 67 P3d
931, 935 (2003).

[l Covered Conduct

A, Suit”

Siltronic claims that it hamcurred unpaid defense expenses in excess of $1.6 million
associated witthe 2000 DEQ Order, 2000 EPA Notice, 2004 DEQ Order, and the 2009
Agreement. Barber Decl. (docket #149), Ex. A, pp. 3, 5 (Answers to Interrogatories Nos. 27
31). The parties do not dispute that the various EPA and DEQ actions finding Siltronic a
potentially responsible party aréhe equivalent of “suits” under the 1978-79 Poli€r the
purpose of compelling coverage in a general liability insurance policy,4BB380 treats
environmental claims as if they were lawsuits:

Any action or agreement by theEQ] or the EPA] against or
with an insured in which thddEQ] or the EPA] in writing

directs, requests or agredsat an insured take action with respect
to contamination within the State of Oregon is equivalent to a suit
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or lawsuit as those terms as usedniy general liability insurance
policy.

ORS 465.480(2)(b) (emphasis addést);PaulFire & Marine Ins. Co. v. McCormick & Baxter
Creosoting Cq.1260r App689, 701, 870 F2d 260, 266 (1994diministative order to clean
up isa “suit”).

Instead, the parties dispute whetles a result of these “suit§iltronic was liable for
property damage resulting from MGP contamination during the policy period.

B. “Property Damage” Caused by “Occurrence”

The 1978-79 Policy covers only property damage that occurred during the policy period.
Complaint, Ex. A., p. 3. Siltronic contends that property damage occurred in 1979 as a result of
the legacyMGP contaminatiorby NW Natural ?

Wausau does not contest tha legacyMGP contamination by M/ Natural caused
coveredproperty damage in 1979, rendering Siltronic, as the owner, potentially liable for
remediatiorof that contaminationHowever, it argues that it hadndstill has no duty to defend
Siltronicunder the 1978-79 Polidyecause (1) Siltronic only tendered defense to Wausau of the
TCE contamination; and (2) Siltronic has incurred no defense costs associatdteWwitGP
contamination.

1. Scope of Tender

Wausau’s first argument is easily reject&lausau argues that it has no duty to defend
Siltronic for any MGP contamination that occurred prior to the production of TCE on the
Property in 1980 because Siltronic only tendered coverage for liability steniramthe TCE

contamination. Wausau points to Siltronic’s thyeew delay in notifying Wasau about the

2 Siltronic also contends that covered property damage occurred in 1978satt@f releasing MGP during itswm
excavation of the Property. Whether coverage was also trijggr8iltronic’sown activity need not be determined
at this juncture.
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claims as confirming that it was only seeking a defense for claims involGig T
contaminatior® However, in its letter dated June 23, 2003, Siltronic tendered to Wallisau
“claims for defense and indemnity arising from claims and losg§dsB and will sustain
investigating and remediating hazardous wastes contaminating soil and grtarrativine
Property under all of its policies covering the period from 1978 through 1986. Gorman Decl
Ex. 1, pp. 1-2 This letter was not limited &s any particular type of hazardous was$étronic
attachedboth the 2000 DEQ Order and 2000 EPA Notarelnotedthe specific findings of fact
by DEQreferencingMGP contaminatioron the Propertyld, p. 4. The letter also explained that
Siltronic:

has denied many of DEQ'’s findings and conclusions ant;

recently, has demanded that [NW Natural] conduct the work

required by the DEQ Order subject to an access agreement that has

been negotiated between the parties for that purpose. [NW

Natural] hascomplied to date. Howevehe recent discovery of

chlorinated solvents [TCE] in groundwater below the Property and

concerns expressed by DEQ and Edbdut the significance of this

contamination to the environmental condition of the Portland

Harbor andgroundwaters of the State have caused [Siltronic] to

take a much more active role in the remedial investigatiana

result, [Siltronic] has spent and expects to spend considerable sums

of money to comply with DEQ’s Order.
Id, p. 5.

Admittedly, the discovery of the TCE contamination prompted Siltronic to tender the

claims to Wausau nearly three years after Siltronic received the 2000 BeQa@d 2000 EPA

Notice However Wausau’s duty to defend when receiving Siltronic’s tender may only be

premiseddn facts alleged in the “suits” tendered to it by Siltroritkerguson v. Birmingham

3 Late notice may bar coverage if an insurer can prove that it has suffered prefietifert ServsCo. v.Gen.

Ins. Co. of Am 838 F Supp 1402, 1405 (D Or 1992) (a thmemnth delay in giving notice was prejudicial and
barred coveragelarl v. Or. Auto.Ins. Co, 141 Or App 515, 525, 918 P2d 861, 866 (1996) (ayeae delay in
giving notice was prejudicial and barred coverage). Despite Siltrdhi&@syear delay in providingotice, Wausau
does not assert late notice as a complete bar to Siltronic’s claim.
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First Ins. Co, 254 Or 496, 505-06, 460 P2d 342, 346 (1968)kang (“The insurer’s
knowledge of facts natlleged in the complaint is irrelevant in determgnthe existence of the
duty to defend and consequently the insurer need not speculate as to what the ‘astoéliec
alleged occurrence may be."$iltronic clearly gave notice of and tendered its claims for defense
and indemnity to Wausau arising from the claims in the Z8BQ Orderand 2000 EPA Notice.
Although the attache@000DEQ Orderdid not sate when thedccurrence” happened in 1910
foundthatSiltronic acquired the Property in 1978 (Burr Decl., Ex. 2(H)), that the former
GASCO plandischarged hazardous substances, includit@pP, into ponds located on the
Property beginning in 1941d( § 2(D)) that “[sJubsurface petroleum or tar has been encountered
before and during various construction activities on the [Siltronic] Property &itieonic’s]
acquisition of the property'id, 1 2(E)),and that Siltronicas the current ownes required to
remedia¢ all contaminatioron the Propertyld, I 3(E). Accordingly, Wausau was notified of
legacyMGP contamination since 1941 and continuing through 2000 which inctbd&9878-79
Policy period.

Thus, contrary to Wausau’s positi@iltronic's tender of defensia 2003 includedhll
past, presengnd futurecoststo comply with the 2000 DEQ Order and 2000 EPA Notice,
includingremoval or remadial action relating to legadyGP contamination

2. Defense Costs Incurred

Wausau acknowledges that it may have a future duty to defend Siltronic under the 1978-
79 Policy if and when NW Natural or any other party makes a claim againehsiltor
contribution for any remediation costs attributable to the MGP contamination. However,
Wausau asserts that it had, and continues to have, no duty to defend under the 1978-79 Policy

because Siltronic ha®t yetincurredanydefense costs relating to legddgP contamination.
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Instead, NV Natural assumed full liability for itegacyMGP contamination and agreed to pay
all associatedemediation costsAs explained by Nationwide'SpecialtyConsultant:

| understood that Siltronic was not incurring costs to respond to
legacy MGP contamination because [NW Natural] had accepted
responsibility for addressing those claims. | monitored the
invoices submitted by Siltronic’s attorneys and environmental
consultants to confirm that they were not billing for work to
address legacy MGP contamination. | specifically requested that
Siltronic identify any costs incurred to adslsdegacy MGP
contamination, as | would seek recovery of funds from responsible
party [NW Natural]. Siltronic informed me that its involvement in
the response to MGP claims was limited to situations where MGP
waste has become commingled with TCE waste generated by
Siltronic’s manufacturing operations at the site, which began in
March 1980. . ..

Based on Siltronic’s representations that it waspaging
any costs associated with legacy MGP contamination, | concluded
that there was no coverage under the Wausau policy issued for the
period from August 17, 1978 to January 1, 1988cause Siltronic
had not conducted any operations at the site imvgIVCE until
March 1980.

Moore Decl., 1 6-7.

Under Oregon law, the duty to defensl determined by comparing the terms of the
insurance policy and the facts alleged in the complaint against the insinedké 167 Or App
at478, 1 P3act 1068. A determination of liability is not needlto trigger a duty to defendBy
comparing the terms of the 1978-79 Policy and the 2000 DEQ Order (the equivalent of “the
complaint against the insuregdWausau clearly had a duty to defend Siltrdoicclaims arigng
from MGP contamination Under the 2000 DEQ Order, Siltronic is “strictly and jointly and
severally liable under ORS 465.255, and therefore may be required by DEQ to conduct any
removal or remedial action necessarurr Decl., Ex. 1, p. 4That acion related to releases of
“hazardous substances to Willamette River sediments” whathdedMGP generated at the

former GASCO plant and discharged into the Willamette River and tar ponds novd londtes
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Property. Id, 11 1, 2(D) Thus, the 2000 DEQrder allegeshat Siltronic ispotentialy liable for
“property damage” caused by an “oa@mce”within the 1978-79 Policy coverage period.

As Wausau points oUW Naturalacknowledged its role as the operator offtrener
GASCOplant andorior owne of the Property andgreed to pay for MGRemedial
investigation As confirmed by the November 10, 2000 letter to DEQ, NW Natural and Siltronic
had “agreed that [NW Natural] will perform the remedial investigation of contatsitlaat may
have originatd from [NW Natural’$ activities and may be migrating to Willamette River
sediments from the [Bperty], as required by the [2000 DEQ Order].” Barber Decl., Ex. C.
However, NW Natural did not agree to indemyriltronic from all liability for MGP
contamnationor even purport to pay any defense costs other than “remedial investigation.”

Due to evidence that TCE and MGP contamination had become commibidfiechic
and NW Naturakntered intadhe CostSharing Agreemenh 2009 to “work together and
cooperate” and accepsponsibility for‘the performance of remedial design activitiedoore
Decl., Ex.B, pp. 1-2.As an “interim” allocation, Siltronic agreed to pay 7.5% of the costs and to
“attempt to achieve a final allocation of Costs throughozgss of good faith negotiationld,
88 6.2 & 8, pp. 3-4. The parties also expressly waived “protection from contribution actions or
claims granted by paragraph 77.a of Awkministrative Settlemerit Id, 8 7.1, p. 4. In other
words, the Cost Sharinrggreement contemplatetut did not resolvahefuture allocation of
costs associated with final remediation or cleanup oMG® waste, eithethrough contribution
claims or voluntary cost allocation. In an email to Wausau dated July 10,3R@shic’s
attorney acknowledged this intent:

While [NW Natural] hastated its position informally— that they
do not intend to try to hold Siltronic liable for MGP material

associated with the footprint of their formal operation and their
direct discharges tdé river, buthatthey will not pay for the

13 ~AMENDED OPINION AND ORDER



impacts associated with TGE there is no agreement that
formalizes that position. At this stage, it is apparent that TCE
impacts complicate the design of the remedy. The proposed
agreement is an interim agreent that allows for future allocation
of designandcleanup costs as part of the larger allocationgs®c
or as contribution claims.

Moore Decl., Ex. A, p. 1.

Siltronic’s attornealsoadvised WausathatNW Natural “does not agree to take
respongility for MGP impacts that result from other parties’ redistribution of MGP rredseas
part of the historical fill operation.. . [A]ll potential claims between Siltronic afidW
Natural]or relevant third parties are preserved and are not jeopdrdizthe proposed
agreement, but are currently prematuriel’ He further warnedVausau thatSiltronic likely
will have some liability for MGP contaminatiarifshore of its property as opposed to offshore
of NW Natural’s propertyand that the Costtaring Agreement “encompasses only the remedial
evaluation and design work . . . [armbintemplates that there will be a final allocation between
the partieso be determined in the context of the larger havlide allocation process by
sediment management areas (SMASs) as well as among and betweeri 3ijAs 4.

Under Oregon law, even if some allegations involve conduct not covered by the policy,
the duty to defendrises'if certain allegations of the complaint, without amendment, could
impose liability fa conduct covered by the policyl’edford 319 Or at 400.This “complete
defense” ruleloes not permit an insurer to pay defense costs only for covered claims and require
the insured to defend uncovered claims in the same lawBaly exhaustiorof the policy limits
or elimination of thecovered claime&xtinguistesan insurer'suty to defend.SeeCity of
Medford v. Argonaut Ins. GrpNo. 1:06€V-3098-PA, 2012 WL 2367184, at *1 (D Or June 21,
2012)(“when ajudgment eliminates all covered claragainst the insured, and the dismissal of

the covered claims is not appealed, the insoodonger has a duty to defendBut seeKlamath
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Pac. Corp. v. Reliance Ins. Cd51 Or App 405, 418, 950 P2d 909, 916 (19pihion adhered
to as modified on reconsideratiof52 Or App 738, 955 P2d 340 (1998)n intermediate order
from a trial court dismissing a claim is not a final resolution of that claim.”).

Because the Cost Sharing Agreement is only an interim agreement and does not
permanenthsettleissues of Siltronic’s indemnity for MGP legacy contamination, it does not
stay, terminate or otherwisalischargeSiltronic’s duty to defendAs long as Siltronic is exposed
to potential liability for legacy MGP contamination, Wausau has a duty to deferahi8ilinder
the 1978-79 Policy in order to comply with the 2000 DEQ Order and 2000 EPA Mattice
respect to all potential contaminants on the Property. Wausau'’s duty to defendcSiltroni
terminates only wheall claims covered by the 1978 Policy elated to MPG are settled,
dismissed, or otherwise reach final resolutmmvhenthe $1 millionindemnitylimit of the
1978-79 Policys exhausted

3. Breach of Duty toDefend

Siltronic asserts that it is not presently seeking a declarationvelsaibamount it is
entitled to recover from Wausau as unreimbursed defense expenses. Rathesgiéksbn
order that Wausau’s duty to defend under the 1978-79 Policy was triggered iny28@3ender
of defenseand that further proceedings will determine whether Wausau has breachedythat dut
The problem facing Wausau is that the 1978-79 Policy only covers indemnity for losses
caused p MGP contamination, and not TCE contamination that did not occur until March 1980.

Pursuant to the Cost Sharingr@ement, NW Natural has been paying all defense costs related

* Property damage caused by contaminants other than TCE and MPG guédddverage under the 1978
Policy if it occurred during that orgear policy period. Theris no such evidence in the record at this time.
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to MGP contaminatiori. On the other hand, due to the Cost Sharing Agreement, Siltronic has
not yet incurred any defense costs related to legacy MGP contaminatibar Vizaty, Wausau
may neverexhaust the $1 million indemnity limit under the 1978-79 Policy and could end up
paying all of Siltronic’s defense costs until the underlying EPA and DiEiQns are finally
resolved. Because Siltronic has incurred no defense costs to date forel@HB-claims
Wausau asserts thabives nothing to Siltronicof Granite State) and is entitled to a
determination at this juncture that it has not yet breached any duty to defendhent@r8-79
Policy.

As discussed below, Wausau did not breach its duty to defend by failing to gengee-
defense costs, anidis premature to determine whettausau breachats duty to defend post-
tender and, in particular, after September 2088n itceased paying Siltronic’s defense costs

a. Pre-Tender Deferse Costs

Wausauequests a declaration that it is not obligated to paylafgnse costs incurrdxy
Siltronic prior to June 23, 2003, the date of the tender of defense. Siltronic represetsted in
tender thait had “incurred significant costs in performing a remedial investigatiorrenidsy
DEQ and in cooperating with EPA and others” totaling “in excess of $450,000” to datey addin
that the “[w]ork is ongoing and the end is not in sight.” Gorman Decl., Ex 1, p. 6.

The 1978-79 Policy contains the following “voluntary payments” provision:

4. Insured’s Duties in the Event of Occurrence, Claim or Suit

(a) In the event of an occurrence, written notice containing
particulars sufficient to identify the insured and also reasonably
obtainable information ith respect to the time, place and
circumstances thereof, and the names and addresses of the injured

® As explained by emails between Siltronic’s attorney and Moore, the 7d8%ittionic agreed to pay under the
Cost Sharing Agreement, represented the percentage of remedial desigissamiated with the TCE commingled
with MGP legacy contamination. Moore Decl., Ex. A.
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and of available witnesses, shall be given by or for the insured to
the company or any of its authorized agents as soon as practicable.

(b) If claim is mae or suit is brought against the insured, the
insured shall immediately forward to the company every demand,
notice, summons or other process received by him or his
representative.

(c) The insured shall cooperate with the company and, upon the
company’s rguest, assist in making settlements, in the conduct of
suits and in enforcing any right of contribution or indemnity
against any person or organization who may be liable to the
insured because of injury or damage with respect to which
insurance is affordednder this policy; and the insured shall attend
hearings and trials and assist in securing and giving evidence and
obtainng the attendance of witnessd@die insured shall not,
except at his own cost, voluntarily make any payment, assume any
obligation or incur any expense other than for first aid to others at
the time of accident.

Complaint, Ex. A, p. 3 (emphasis added).

Based on that provision, coverage is precluded for any costs incurred by Siltioigtwi
notice to and consent of Wausau, which includes those incurred prior to the date abftender
defense Under Oregon law, “[a]n insurer is not obligated to defend any action not tendered to
it.” Am.Cas. Co. v. Corunl39 Or App 58, 63 n3, 910 P2d 1151, 1153 n3 (1996) (citation
omitted). “When the duty to defend is at issue, the matter of prejudice from an insured’s failure
to give noticeof the claims is irrelevant.Or. Ins. Guar. Ass’'n v. Thompso®3 Or App 5, 11,

760 P2d 890, 894 (1988). Thus, as recognized by other courts, an insurer is not obligated to pay
pretender costsLegacy Partners, Inc. v. Travelers Indem. Co. of 88 Fed App’x 183, 189

(9™ Cir 2003) (applying Texas lawfraust v.Travelers 55 F3d 471, 472-73 {8Cir 1995)

(applying California law)Ash Grove Cement Co. Mberty Mut. Ins. Cq.No. 3:09ev-00239-

Kl, 2011 WL 2470109, at *5 (D Or June 20, 2011) (applying Oregon lasjia v. Scottsdale

Ins. Co, 104 Cal App4th 737, 742, 129 Cal Rptr2d 138, 141 (2002 general validity of no

voluntary-payment provisiona liability insurance policies is well established.”)
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Since the 1978-79 Policy makes payment of costs conditional upon providing written
notice, Wausau was under no obligation to pay any defense costs incurred by iftooriaits
tender of defese on June 23, 2003.

b. PostTender Defense Costs

After Wausau accepted Siltronic’s tender of defengmidall of Siltronic’s defense
costs for the underlying EPA and DEQ actions for TCE contamination, including cohmging
of MGP with TCE,until it concluded that coverage was exhausted under the 1980-86 policies in
SeptembeR009. Moore Decl., 1 6-7. Although Wausau has not paid any defense costs since
2009! it asserts that it has not breached its duty to defend beB#tsaic has yet to identify
anyunpaid defenseoststhatare covered bthe 1978-79 PolicyAccordingto Wausau,
“Siltronic has not incurred any ‘costs to respond to legacy MGP contamination bfdsise
Natural had accepted responsibility for addressing those clamdinformed Wausau “that its
only involvement in the response to MGP claims was limited to situations whereAd§®€ had
become commingled with TCE wasté which Wausau paids regired by the 1980-86 policies.
Moore Decl.J 6. “Siltronic has never identddany defense costs it incurred to respond to
legacy MGP contamination claims that did not involve alleged commingling of M@H GE.”
Id, § 13. In essence, NW Natural has been voluntarily acting as Siltronic’'sr iftsusgjacy
MGP contamination.

As discussed above, even if the EPA and DEQ actions in€ld&eand other
contaminants in addition to legacy MGP, Wausau has a duty to defend those uncovered claims
under Oregon’s “complete defense” rule. HoweVéausaumaybe entitled taeduce its

liability for future defense costs to the extent it can show exclusion fromagmvender the

® After Wausau stopped defending Siltronic, Granite State has paisthils defense costs. Therefore, Granite
State is the party who will appear to benefit if Wausau has breachidyiteo defend Siltronic under the 1978
Policy.
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1978-79 Policy. Based on the following rule, several other “camplefense” states have
apportioreddefense costs between expenses related to covered claims and those related to
ultimately excluded claim&hen “the distinction can be readily made:

An insurer must beahe entire cost of defense whigrere is no
reasonable means of prorating the costs of defense between thexlcove
and the not-covered item3hus, in the typical situation, suit will be
brought as the result of a single accident, but only some of the damages
sought will be covered under the insurance polioysuch cases,
apportioning defense costs between the insured claim and the uninsured
clam is very difficult. As a result, courts impose the full cost of defense
on the insurer.

These considerations do not apply where defense costs can be
readilyapportioned. The duty to defiarises solely under contradn
insurer contracts to pay tleatire cost of defending a claim which has
arisen within the policy period. The insurer has not contracted to pay
defense costs for occurrences which took place outside the policy period.
Where the distinction can be readily made, the insured mustsiayr i
share for the defense of the roovered risk.

Ins. Co. of N. Am. v. Forty-Eight Insulations, [r833 F2d 1212, 1225-26"€ir 1980)
(citation and internal quotation marks omittedBcision clarified on reh’'gs57 F2d 814 (B Cir
1981),cert denied454 US 1109 (1982).

Although this rule was developed to apportion defense bestgeen primary ingers of
a single covered evergpome courtfiave appliedt in the context of apportioning defense costs
when a single insurdras breached itautly to defend.See, e.gBudd Cowv. Travelers Indem.
Co, 820 F2d 787, 790—91t?&:ir 1987)(Michigan law);Okada v. MGIC Indem. Corp3823 F2d
276 (9" Cir 1986) Hawaii law)(“If an action against the directors incorporates both covered and
uncoverectlaims, the parties must apportion the costs sdttainsurer] need only pay for
amounts generated in defense of covered clainse8;alsd&nron Corp. v. Lawyers Title Ins.

Corp. 940 F2d 307, 311 {8Cir 1991) (applying similar rule undsfirgin Islands lawwithout
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citing Forty-Eight); Harborside Refrigerated Servs., Inc. v. IARW Ins, €8 F2d 829, 831
(11™ Cir 1985)(same under Florida law).
Oregon has not decided this precise issueptagedent suggests that Waussay not
have to pay fo6iltronic’s defense costihatNW Naturalhas agreed tpayunder the Cost
Sharing AgreementUnderLambWestam, Inc. v. Or. Auto. Ins. Cp219 Or 110, 341 P2d 110
(1959), Oregon courts apply a scheme of pro rata apportionment to divide a loss when two o
more insurers cover the same loss (and contain an “other insurance” clausegchEeme also
applies to apportioning defense costs:
The issue is whether, when only one insurer defends, defense costs are to
be prorated in accordance with the proportluat each insurer’s coverage
bears to the total coverage or whether the costs of defense should be
treated separately from the rest of the loss and divided equally between the
insurers which had the duty to defend. We believe that the costs of
defense should be governed by the same rule as the rest of the loss and
should be prorated.

Burnett v. W. Pac. Ins. C&55 Or 547, 555, 469 P2d 602, 606 (19&0) ljang.

Nonetheless, the apportionment doctrine under Oregon law has “no effect on each
insurer’'sindependent obligations to make the insured whole to the extent of its applicable policy
limits.” Cascade Corpv. Am. Home Assur. C&R06 Or App 1, 7, 135 P3d 450, 454 (2006).

[F]rom the perspective of the insurers, the existence of other insurance is
purely fortuitous. One insurer cannot expect there to be another applicable
policy covering the same risk; rather, in issuing its policy, each insurer has
to assume that it will be liable for any loss to the full extent of the policy
limits.
Id at 8, 135 P3d at 455.
Here Siltronic, as the insured, has voluntdihjited its liability for defense costand

indemnity for legacy MGP contamination by entering into the Cost Sharing Agreebhaater

the reasoning iBurnett Wausaiwcan make a credible argment thauntil such time as Siltronic
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incurs defense castor legacy MGP contamination should only have to bear the defense costs
that correspond to Siltronic’s portion of liability under the Cltsaring Agreemerdassociated
with TCE (and “other cataminants” not assumed by either party under the Cost Sharing
Agreement)which it hasalready paid in accordance with the 19#)Policies. If such a position
is successfulthen Wausau has not yet breached its duty to defend Siltronic under the 1978-79
Policy and will not do sauntil Siltronic actually incurslefense cost®r legacy MGP
contamination covered under the 1978Ptdicy.

However, the parties have not had an opportunity to fully address this &serefore,
the court defers any ruling & whether Wausau breached its duty to defend under the 1978-79
Policy post-tender and, in particulavhen it ceased paying any of Siltronic’s defense dasts
SeptembeR009.

AMENDED ORDER

For the reasons set forth abotree Second Motion for Padl Summary Judgment filed
by Siltronic(docket #141) and joined in by Granite State (docket #BE43RANTED in part
DENIED in part and DEFERRED in pa#s follows:

1. GRANTED as to Wausau’s duty under the 1978-79 Policy to defend claims for
damage ariag fromcontamination fronbegacyMGP (and other contaminants, not including
TCE, covered by th®EQ and EPA actions) on the Property during the policy period;

2. DENIED as to any obligation by Wausau under the 1978-79 Rolugy defense
costs incurred by Siltronic prior to its tender of defense on June 23, 2003;

3. DENIED as to any obligation by Wausau under the 1978-79 Policy to pay defense
costs incurred by Siltronic resulting from TCE contamingtaord

I
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4. DEFERRED as to whether Waushasbreachedts duty to defend under the 1978-79
Policy after the tender of defense on June 23, 2003.
DATED January 14, 2015.

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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