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UNITED STATESDISTRICT COURT
DISTRICT OF OREGON

PORTLAND DIVISION

SILTRONIC CORPORATION, a Delaware
cor poration,

Plaintiff, Case No. 3:1bv-1493ST
V. OPINION AND ORDER
EMPLOYERSINSURANCE COMPANY
OF WAUSAU, a Wisconsin corporation; and
GRANITE STATE INSURANCE
COMPANY, a Pennsylvania cor poration;

Defendants

STEWART, Magistrate Judge:

INTRODUCTION

On December 9, 2011lgmtiff, Siltronic Corporation (“Siltronic”), filed tis action for
declaratory judgment and breach of contraairder to allocate financial responsibility for
environmental claims arising out of the Portland Harbor Superfund Site pursuant to various
insurance policies. Between 1978 and 1986, defendant, Employers Insurance Company of
Wausau (“Wausau”), issuedveam annual Comprehensive General Liability Policies to Siltronic.

Complaint, 1 9. Wausau paid approximately $7.7 million for Siltronic’s defense costsarsvar
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environmental claims from 2003 until September 2009 when it concluded that it had exhausted
the $6 million indemnity limits of sif the seven policies covering the time period from 1980-
86. Crosszlaimant, Granite State Insurance Company (“Granite State”), Siltromitsalla

insurer, then began to pay Siltronic’s defense costs while reserving theordispute Wausau’'s
claim of exhaustior.

In February 2013, this court denied Siltronic’s Motion for Partial Summary Judgme
(docket #50) and declared that if Wausau has paid $6 million in indemnity costs incurred by
Siltronic pursuant to Orders and Agreements by the Oregon Department of Envitainme
Quality (“DEQ”) and theEnvironmental Protection Agen¢§EPA”), then it has exhausted its
liability on six policies at issue covering 1986 (docket #62). However, the parties dispute
whether WAusau has exhausted itsiiflion of indemnity limits for those six policies.

In March 2014, this court granted in part and denied in part Granite State’s Motion for
Partial Summary Judgment (docket #71) relating to Wausau’s characterizatenegi csts as
indemnitycosts(docket #132).

In July 2014, Siltronic filed a Second Motion for Partial Summary Judgment (docket
#141) on the limited issue of whether Wausau has a continuing duty to defend Siltronic under its
first policy (“1978-79 Policy”) and must reimburse Siltronic for unpaid defense. cobes
parties disagreed as to whether the only defense costs incurred by Siltronie iRG&
contamination which could not have occurred during the policy petiodthether some of the
environmental claim may involve MGP contamination that occurred during the policy period.

Granite State joined the motion, but disputed the amount of indemnity costs alrehlly pai

! Two other defendants, Century Indemnity Company and Fireman’s Raaghhce Company, Siltronic’s
umbrella insurers, have been dissaid without prejudice (docket #171).

2 Siltronic did not begin to use TCE in its operations until March 1980.
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Wausau as represented by Siltrofaiocket #147). On October 28, 2014 (docket #154, amended
by dockets #162, #164 & #194), this court ruled that Wausau had a duty to defend Siltronic
under the 1978-79 Policy, but deferred any ruling as to whether Wausau has breachedi¢he duty
defend.

Wausau has now filed a Motion for Partial Summary Judgment (docket #d€ihg an
order that:

1. Siltronic’s payment of itshare ofPhase 2 of the Natural Resources Damage
Assessment‘NRDA”") should be treated @sdemnity costs

2. Wausau’s payment to the Lower Willamette Group (“LWG”) to fund Siltronitéses
of a settlement between the LWG and the Oregon Department of Environmentgt Qual
(“DEQ”) should be treated as indemnitysts

3. Costs that Siltronic agreed to pay under a settlement agreemetitewith
Environmental Protection AgencyEPA") for remedial design activities are properly
characterized as indemnity costs; and

4. Wausau is not required by ORS 465.483 to pay the fees of two sets of defense counsel
for Siltronic, one retained by Wausau and one retained by Siltronic.

For the reasons stirth below, Wausau’s motion is granted in part and denied in part.

LEGAL STANDARD

Summary judgmeninay be granted “no genuine issue” exists regarding any material
fact and “the moving party is entitledjtalgment as a matter of law.” FRCP 56(¢he moving
party must show an absence of an issue of material @atatex Corp. v. Catretd77 US 317,

323 (1986). Once the moving party does so, the nonmoving party must “go beyond the

 Wausau’s supplemental briefing (docket #224) characterizes its nmticnbroadly as seeking an order that any
payment made to fund the NRBshould be treated as indemnity costs. The court confines its analyss to th
original scope of the motion.
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pleadings” and designate specific facts showing a “genuine isstreafd Id at 324, citing
FRCP 56(e). The coudioes‘not weigh the evidence or determine the truth of the matter, but
only determing whether there is a genuine issue for tridalint v. Carson City, Ney180 F3d
1047, 1054 (8 Cir 1999) citing Summers v. A. Teichert & Son, 147 F3d 1150, 1152 {Cir
1997) A “scintilla of evidence,” or evidence that is ‘merely colorable’ or ‘not significantly
probative,” does not present a genuine issue of material tagted Steelworkers of Am. v.
Phelps Dodge Corp865 F2d 1539, 1542 (<Cir 1989), quotingAnderson v. Liberty Lobby,
Inc., 477 US 242, 249-50, 252 (1986d)he substantive law governing a claim or defense
determines whether a fact is materiaddisu v. Fred Meyer, Inc198 F3d 118, 1134 (8' Cir
2000). The court must view the inferences drawn from the facts “in the light mostiiaviara
the non-moving party.’Bravo v. City of Santa Marj&65 F3d 1076, 1083T€Cir 2011), citing
Delia v. City of Rialtp621 F3d 1069, 1074 (Cir 2010).

DISCUSSION

| ndemnity v. Defense Costs

A. Rebuttable Presumption

Oregon law establishes the following rebuttable presumptions for caiegori
environmental expenditures by insurers:

(a) There is a rebuttable presumption that the cospsadiminary
assessments, remedial investigations, risk assessments or other
necessary investigatiomas those terms are defined by rule by the
Department of Environmental Quality, adefense costpayable

by the insurer, subject to the provisions of tppli@able general
liability insurance policy or policies.

(b) There is a rebuttable presumption that payment of the costs of
removal actions or feasibility studieas those terms are defined
by rule by the Department of Environmental Quality, are
indemrity costs and reduce the insurer's applicable limit of
liability on the insuréls indemnity obligations, subject to the
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provisions of the applicable general liability insurance policy or
policies.

ORS 465.480(7) (emphasis added).

Under thdirst categoryof defense costs, a “preliminary assessment” is defined as “an
investigation conducted in accordance with OAR 340-122-0072 for the purpose of determining
whether additional investigation, removal, remedial action, or related engig®r institutional
controls are needed to assure protection of public health, safety and welfahe and t
environment.” OAR 340-122-0115(42). A “remedial investigation” is a process undertaken
after the preliminary assessment “to develop the need for remedial actiomagamaclude
“characterization of hazardous substances, characterization of the faeitiorppance of
baseline health and ecological risk assessments, and collection and evatistiormation
relevant to the identification of hot spots of contamination.” OAR 340-122(0P8&0(2). A
“risk assessment” is defined as:

the process used to determine the probability of an adverse effect
due to the presence of hazardous substances. A risk assessment
includes identification of the hazardous substances grestre
environmental media; assessment of exposure and exposure
pathways; assessment of the toxicity of the hazardous substances;

characterization of human health risks; and characterization of the
impacts or risks to the environment.

OAR 340122-0115(49).

In contrastthe second category of indemnity costs includem®6val actions or
feasibility studies.”The statute defines “removal” as “the cleanup or removal of a released
hazardous substance from the environment.” ORS 465.200(25). Althougkpnessly
referencedn the statute, removal alsecessarily includes a “remedial actiovfiich is defined
as “a permanent remedial action taken instead of or in addition to removal actipnstént or

minimize contamination. ORS 465.200(23). Bothhafse termsrhay includanvestigations,
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treatment, excavation and offsite disposal, engineering controls, instiutmmtrols, any
combination thereof.” OAR 340-122-0115(45) (emphasis addéd)remedial action is
necessary, a “feasibility study” is then undertaken to “develop and exalwahge of remedial
action alternatives acceptable to [DEQ].” OAR 342-0085(2).

Wausau purports to have followed ORS 465.480(7) in categorizing its payments on
Siltronic’s behalf as either defense or indety costs. Granite State disagrees, contending that
Wausau mischaracterized certain payments to Siltroniddasnnitycosts, causing a premature
exhaustion of its coverage limit§&ranite Stat@reviously disputed various payments whicé th
courthasresolved (docket #132)Wausau now seeks a determination that three other categories
of payments are indemnity costs.

B. L egal Standard

As explained in the prior Opinion and Order (docket #132), this court has adopted the
approach set forth iBndicott dhnson Corp. v. Liberty Mut. Ins. C828 F Supp 176 (NDNY
1996),for resolving whether a cost should be characterizetbeshse or indemnityThe
Endicottapproach determines the proper categdmgostsaccording to the substance of the
underlyingwork by governmentahgencies, attorneys, aedvironmental consultant, and not by
theposture of th@artyperforming the work Id at 184 & n2 (“It does not matter, for example,
who incurred the expense initially (thus EPA oversight costs are included) . . . .").

Wausauwirges this court to depart from tRadicottapproach andharacterize costs
according to the parties who incurred them. Often in environmental cleanupfrtijestate
and federaénvironmental agencies not only briting claims agast the potentially responsible
parties {PRP$) to remedythe contaminationbut also perform and oversé® assessment of

theenvironmental damage. In Wausau’s view, a cost paid to an adversary or to reimburse an
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insured’s payment to an adversaegjoys the coercive powers of the government that is seeking
to impose liability for alleged contamination and resigltlamage to natural resourc&gausau
argueghat payingan adversaryo assess the extent of liability and perfect its claim is similar to
paying a prevailing party’s attorney fees as pathefinal judgmentand, thus, constitutes an
indemnity cost.

However, paying the prevailing party’s attorrfegsis not an apt comparatar the
context ofenvironmental claimsUnder CERCLA, the PRP must ppsactically all reasonable
and necessary costs of assessing the extent of coatamiand liability If the governmental
entities or their counterparts, such as the Natural Resource Tr{iBtB8S) , incur expenses
early in the litigationthenthey carrecoup thos costdrom the PRP# a settlement or
judgment. These recoverable costelude“all costs of removal or remedial action” which are
not inconsistent with the national contingency plan and the “damages for injury to, d@struct
of, or loss of natural resources.” 42 USC § 9607(ad)Richfield Co. v. Am. Airlines, In©8
F3d 564, 569 (10 Cir 1996) (to avoid liability, a PRP is required to prove that the government's
cleanup actions were inconsistent with the national contingency plarg statutory language
encompasses a broad scope of actiuitgluding work characterized as defense costs under
Oregon law.See42 USC § 9601(23) (“such actions as may be necessary to monitor, assess, and
evaluate the release or threételease of hazardous substance3hus, undeWausau’s
approachany cosfpaidto the adversary in a CERCLA clawould be an indemnity cost and not
allow a fair allocation of the costs between the defense and indemnity provistbespoticyas
required by the statutory presumptions in ORS 465.48(%@égd at 183, citingsen. Accident
Ins. Co. d Am. v. New Jersey43 NJ 462, 476, 672 A2d 1154, 1162 (199R)erefore,

consistent with th&ndicottapproach, the court will not considehether the payment was made
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to an adversary (DEQ,HA, or NRT) or was a recoverable cost under skegutethat requireshe
policyholder to pay the cosGeeEndicott 928 F Supp at 184 n2nstead consistent with this
court’s priorruling:

To the extent that an expense is primarily attributable to remedial
investigations— which address the sources and extent of the
contamination, whether environmental damage can be mitigated by
controlling the sources, or whether additional action is necessary because
of migration of contaminants from the sitethe expense will be treated

as a defense costo the extent an expense is primarily attributable to
feasibility studies— which comprise plans for selecting and implementing
the remediation alternative for the sitethe expense will be treated as
damages to be indemnified. Finally, to the extent the Court cannot
determine based on written submissions whether an expense is attributable
to either Rl or FS, the Court will have broad discretion to allocate the
expenseri an equitable manner.

Id at 184.

C. Settlements between Wausau and Siltronic

Wausau haagreedo pay forSiltronic’s share of the LWG fund pursuantaio
agreementvith Siltronicthattreas the paymersan indemnity costThe2007Agreement to
Fund Settlement of State Clairstateshat Wausau’s payment of Siltronic’s share of the LWG
fund was “intended to indemnify Siltronic for Siltronic’s liability to DEQ for itstpasnedial
action costs and interim remedial action cdsGomplaint, Ex. F, p. 3.

Similarly, in 2008, prior to the exhaustion of the 1980-86 Wausau policies, Siltronic and
Wausau entered into an Agreement to Fund Interim Participation in Natural €esgury
Assessmen’2008 Agreement”).ld, Ex. G. That agreement contained a nearly identical
provisionstatingthat the paymemnwas*“intended to indemnify Siltronic for Siltronic’s liability to
theNRT for a portion of the natural resource injury assessment costs under CEFCtidn

107.” Complaint, Ex. G, p.,3 5
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Wausau argughatwhen a settlemeritetweera policyholder and its insur&abels an
expense as an indemnitgst, the terms of tregreements dictatélse characterization
throughout the litigation of the environmental claim. Although true as between Wausau and
Siltronic,Granite State argues that such agreementsadrginding on other inserswho are not
parties to the agreement aredain the right to seek contribution for defense ciweta the
primaryinsurer. ®ttlement ageements are generally fared andare enforceable so long as
theyare entered into in good faitl&.F. Hodges Agency v. Re@82 Or 139, 157, 272 P2d 216,
224 (1954). However, in therea ofinsurance coverader environmental contamination
claims,an equitable right to contribution among insurers under ORS 465.420@)t be
extinguished by settlemenCertain Underwriters at Lloyd’s London & Excess Ins. Co. v. Mass.
Bonding & Ins. Cq.235 Or App 99, 116, 230 P3d 103, 114 (20pdp(ic pdicy favoring
settlementslid notmeritdeparing from the commoraw rule governing equitable contributipn
Issues of equity raised by environmental claims underpin the importance of/jprgae excess
carriefs right of contribution for costs:

In these actions, unlike more typical disputes, defense costs might easily
exceed the amounts that were within the reasonable expectation of an
insurer and its insured when the policy was purchased. In such actions,
determining and allocating liability and damages may take many years,
and may equire an insurer to cover as “defense” costs, the expense of
preliminary investigations, remedial investigations, and risk assessments
that may not have traditionally been considered as costs of defense . . ..
In these actions, the costs of defensg b®so onerous that an insurer . . .
might chose to simply tender the policy limits early in the litigation
against its insured in order to avoid ongoing defense obligations, while it
might have been expected to maintain a vigorous defense in a less
comple action reasonably expected to require a less costly defense.
EvrazOr. Steel Mills, Inc. v. Cont’l Ins. CoNo. CV 08-447-JE, 2009 WL 789658, at *14 (D Or
Mar. 20, 2009)citing Fireman’s Fund Ins. Co. v. Ed Niemi Oil Co., 436 F Supp2d 1174,

1176(D Or2006),rev’d on other ground<2008 WL 4946279 (9 Cir Nov 6, 2008).
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Granite State has filed a credaim in this case seeking contribution from Wausau for
defense costi$ paidafter Wausau declared its policies exhaustegetlement ternthat
characterizesostsin a manner thgbrevents another of the policyholder’s insurers from seeking
contribution should not be enforceable against thesatitinginsurer. While the agreements
between Wausau and Siltronic operated to afhyge expenses towards Wausgaakcy limits,
it did not determine the characterization of those costs in future actions betwasawdad
other insuers

D. LWG Fund Payment

Wausathad paid $49,920.00 to fund Siltronic’s share of a settlement between the
menbers of thd WG (a group oPRP3$ andDEQ. The settlement agreement between the LWG
and DEQ was memorialized in a Consent Judgment (docket #1-6, p. 12) and resolved the
underlying environmental claims brought by DE®s explained in a letter from Mr. Glstone,
Siltronic’s defense attorney at the time, to Mr. Moore, Wausau's repragsentae Consent
Judgment settled the liability of the members of the LWG for DEQ’s “costs attinr
investigation of the harbor and identifying PRPs in advance of formation of the l&WG”
released “those parties from liability for the [DEQ’s] claims under both Stataerid CERCLA
related to the uriver RI/FS work.” Campagne De¢Hockets #203 & #204), Ex. 10, p&2
Ex. 17.

Wausau contends that this payment is presumptively an indemnity cost because it
generally resolveBDEQ’s claims against the LWG made in connection with the Consent
Judgment. However, thewgument is premmed on who receives the fundkich, as discussed
above, igrrelevant Instead, the isguisthe substance of the work for which the payment was

made.
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Granite State characterizes the payment as defenseucasr ORS 465.480(7)(a)
becausét reimbursed remedial investigation costs incurred by DER}s dharacterization is
consistent witithe Endicottapproach.As explained by Siltronic to Wausau, it settled Silietn
liability to the LWG for DEQ’s investigation costs identify PRPs. Even though asgttlement
payment resolvea party’s liabilityto an adversary, the isspeesented wén applying Oregon’s
statutory presumptions the nature of the liability being settledHere, the record is clear that
the LWG settlement was to pay fdefense costundelORS465.48Q7).

E. NRDA Payment

Under CERCLA, in addition to the costs of remedial investigation and cleanupy a part
responsible for a release of hazardous substances is also liable for “sdonagry to,
destruction of, or loss of natural resources, including the reasonable cosesefrassuch
injury, destruction, or loss resulting from such a release.” 42 USC 8§ 9607(a)(4)(B). ctbitsse
are assessed through a NRDAder rules promulgated by the United States Department of
Interior. See43 CFR 88 11.10-11.93. The NRDA for the Portland Harbor Superfund Site has
four phases: Phase 1, the development of an Injury Assessment Plan; Phase 2, the
implementation of a settlemeatiented assessment; Phase 3, the completion of the NRDA; and
Phase 4, recovery of damages from settling PRP4. Campagne Decl., Ex. 18, pp. 18-19.
Siltronic and other PRPs were obligated to pay for these costs. Moore Decl. ¢tifgKet] 17.

The 2008 Agreement between Wausau and Siltmasgcreached in response to an
Interim Funding and Participation Agreement (“Interim FPA”) betwdenNRT and PRPs to
break ground on “timeritical work,” while allowing the PRPs to recruit additional participants

for funding the full Phase 1 of the Portland Harbor Injury Assessniénp. 6; Campagne Decl.,

* Although this document refers to a PLP, CERCLA uses the term PRP.
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Ex. 10, p. 1.Wausau’'2008 Agreement wth Siltroniccovered only thignterim payment to the
NRT of $27,777.78, which was Siltronic’s per capita share of the total payment of $500,000
toward Phase 1. Complaint, Ex. G, p. 2, 1 G; Campagne Decl., Ex. 10, p. 1. That $27,777.78
payment was the bject of the court’s prior Opinion and Order (docket #132).
Siltronic did not participate in the subsequent Funding and Participating Agneton
fully funding Phase 1. Campagne Decl., Ex. 13. However, in 2010 Siltronic paid $90,277.78 as
its allocaed share of the funding for Phase 2 of the NRDA for which it seeks
reimbursement. Since Wausau believes that it had alreaxyausted its indemnity obligation
under its policiedy the time of this payment has refused to reimburse SiltronM/ausau
seeks summary judgment that tbast should be characterized asrafemnity cost. Granite
State disagrees and characterizes a defense coSt.
AlthoughWausauargueghat Siltronicpaid $90.277.78 to fund Phaser2fact it was
paid to reimburse theRT for Phase 1. Under the Funding and Participation Agreement for
Phase 2Siltronic was required to pay $324,79Q.bat of that sum, $90,277.78 was allocated to
payment of Phase 1 costs that it previously opted not to fund (“Phase 1 make-up payithent”).
Ex. 9, p. 2 & Ex. 14, p. 3. This Phase 1 make-up payment is the subject of Wausau’s motion.
Although it is impossible to parse exactly whiehase Hctivities Siltronic’s payment
coveredPhase HActivities as a whole are easily identilia as defense costs under Oregon’s
statutory presumptionPhase Tonsisted of the following:

1. Assessment Plan: develop a plan for completing the NRDA as
described in the federal regulations. This Assessment Plan aims to

® This payment was not made pursuant to the Interim FPA, but undpaeass Funding and Participation
Agreement for Phase 2 activitie€ampagne Decl., Ex. 14. Accordingly, it not subject to Wausau’'s 2008
Agreement with Siltronic.

® Siltronic asserts that any ruling on this dispute is premature becau$BEn& payments iolude both defense
and indemnity costs.
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coordinate and streamlineRIDA activities and includes

background information about the Site, including potential sources
of hazardous substance released, potential pathways, and a
summary of available data to confirm exposure of natural
resources to hazardous substances. TheaPardescribes
approaches that may be used to determine and quantify injury,
resultant public losses, and damages.

2. Threeearly studies. conduct work related to salmon, lamprey,
and osprey to help address known data gaps. . . .

3. Public outreach: develop a plan for initiating public outreach
and communication for the Portland Harbor NRDA.

4. Planning documents. develop documents to help guide the
NRDA process, including establishing and maintaining an
administrative record and information management system, and
developing a strategy for expeditiously resolving liability of
cooperating PLPs.

5. Literature Review: review existing Site data collected as part
of the remedial process as well as other relevant data and literature
to determine injuryr damages and to evaluate data gaps.

6. Phase 2 framework: outline the scope of this phase.

d, Ex. 18, p. 18.

An Assessment Plagenerally consists dkcientific studies to identify and quantify the
negative impacts of the pollution or physical injury, including those resultingdteamup or
other actions taken as part of a response. Ecological studies evaluate how, and yiow badl
natural resources may have been injurdddmageAssessment, Remediation, and Restoration
Program AssessmenNat’| Oceanic and Atmospheric Admjrttps://www.darrp.noaa.gov/
gettingrestoration/assessmed(dst visited Feb 10, 2016).

Based on th&ndicottapproach, Phaidundingshould beclassified as defense costs.
Similar to classifyingDEQ oversight costs, the most functional approach ¢tatssify each of
thefour phases of the NRDA based on whether the substance of the work is primarilg d@efens
indemnity. The Injury Assessment identifies the extent of the damagdevaiiees activities
similar to “preliminary assessments, remedial investigation, risk assessmetttsrarecessary

investigation” which are defined as defense cos@R$465.480(7)(a). The other actions
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(species studies, public outreach, document development ureeraview, and framing Phase 2)
involve early investigation andencegconstitutedefense costs.

Instead of characterizing the costs by each sepainaise under théndicottapproach,
Wausau urges the court to analyze the posture of the NRDA process as a wholac’'Siltr
payment to fundPhase bf the NRDA reimbursed one of its adversarresnelythe EPA In
support, Wausau cites this court’s pnioling thatthe earlieinterimPhase Jaymeniof
$27,777.78y Siltronicwas properly characterized as an indemsitgting: “Paying an
insured’s adversary for the costs of assessing and perfecting a clanst #yainsured is part of
the insurer’s liability, not a defense cost.” Opinion and Order (docket #132), p. 15. Haoagever,
Granite State readily admits, thssue was not fully briefed by the parties at that time and now
requires a closer analysis.

Prior decisions in other Portland Harbor Superfund Site litigation have found that efforts
to reduce an insured’s ultimate indemnity costs are part of the duty to defelssh Grove
Cement Co. v. Liberty Mut. Ins. Cdlo. 3:09ev-00239-KI, 2011 WL 2470109, at *5 (D Or
June 20, 2011), Judge Kiagldressed whether the instsatuty to defend includepayingfor
the insured’s participation in an ADR process prior torfoeivingan inquiry from EPA
pursuant to § 104(e) of CERCLAThe insured argued that:

the ADR process is intertwined with the 104(e) request and is
focused on [its] liability. Most importantly, . . . its participation in
the ADR process igssential to limiting its liability because it can

advocate for a lower allocation prior to the EPA issuing a
unilateral order which is nearly impossible to challenge.

" Section 104(e) letters seek “information from current and past landsyieeants, and other entities believe to
have information about activities that may have resulted in releases atigidtenats of releases of hazardous
substances . . . to be used for the purposes of determining the need for respdnsgsing btaking any response
action.” Ash Grove CemerCo. v. Liberty Mut. Ins. CpNo. 3:09-cv-0023-Kl, 2010 WL 3894119, at *1 (D Or
Sept. 30, 200Q).
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Id, at *6.
Refusing to decide as a matter of law that defense costs are limitedrésplonse to the
8 104(e) requesdudge Kingconcluded thathe ADR process:
might be a reasonable and necessary defense cost because, in a
practical sense, [the insured] must take part in the ADR process to
have any chance of influencing its ultimatepensibility for

cleanup costs at the Site . . . in spite of the fact that
participation. . . is completely voluntary.

Id at *6.

Later in the same cadbge insuredargued thaits insurers had breached their duty to
defendby failing to pay, among other costs, its fees and costs incurred to respond to the natural
resources damage claimsh Grove Cement Co. v. Liberty Mut. Ins.,@&n. 3:09€V-00239-

HZ, 2013 WL 4012708, at *9 (D Or Aug. 5, 2018jnendedNo. 3:09€V-00239-HZ, 2014 WL
837389 (D Or Mar. 3, 2014). Judge Hernandez explained that an insured meets its burden of
recovering defense costs by showing, in fghet “the actions taken amount to a reasonable and
necessary effort to avoid or at least minimize liabilitid; at *8. Noting that “Judge King
previously found that Plaintiff's response to the 104(e) request is a defensde@st;arded the
“fees and costs to respbto the natural resources damages claim” to the insured because they
were incurred “as a consequence of the EPA’s 104(e) request” and because “thedvsoareat
related.” Id, at *9.

The focus oPhase Tetermines the extent damage to the naturedsources. That
information may beised in Phase to estimate liability Thecooperate assessmemocesof
Phase lallows Siltronic and other polluters to potentially limit their overall liability by
facilitating settlement during Phagef the Portland Harbor NRDA.Phase 2 is an intermediate
step not required by the federal regulations. It will use existifmgmation; reasoned estimates;

and conservative, simplifying assumptions to the extent practicable; and guiddhe federal
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regulations, with the goal of arriving at realistic early settlements with cdogeRLPS.”
Campagne DeclEx. 18, p. 19. In addition to giving PRPs an arena for early settlemtaiof
potential liability for natual resources damagkir. Gladstone cogently explained how
participation in the NRDAlsogives PRPs input into limiting the costs of assessing those
damages

With the primary purpose of Phase 1 as the development of an [Injury
Assessment], participating PRPs wish to influence that design by limiting
studies and expenditures for Phase 2 to only those that will be required to
structure restoratichased settlements utilizing a Habitat Equivalency
Analysis (HEA) approach. This serves the [NRT’s] goal of promoting
costeffective and expeditious restoration of natural resources, and
benefits participating PRPs by allowing input into the process and an
opportunity to sele potential NRD liability claims at a significant

savings. . ..

In light of [Siltronic’s] potential exposure, this process presents an
opportunity to limit assessment costs for which it will share
liability; avoid liability for significantly higher Pase 3 assessment
costs; achieve settlement on a more favorable restoiadiesd

HEA approach; and, avoid the uncertainties of litigation with
potentially staggering amounts of liability and additional costs

including NRDA studies necessary for rebutting Trustees’
studies.

Campagne Dég Ex. 10, pp. 1-2.

In contrast tdhis characteriation of Siltronic’spayments for participatiom the NRDA
process aakin to a joint defense furmimed atreducing both its assessment costsdhohate
liability, Wausau arguethe payments insteagrveonly to satisfy its indemnity obligatiorAt
the conclusion of the NRDA procesise NRT will recover damages for injury to the natural
resources, costs of emergency restoration efforts, and costs for performiigide 43 CFR
§ 11.15. It points out that payments made pursuant to Phase 1 erdidieed against that
ultimate liability. As stated in the FPA for Phasetiie” Trusteesagree to credit costs paid under

the Interim Agreement and this Agreement against the liability, if any, ofdtieipant for
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natural resource damage assessment costs or natural resource damages.” eéJaegbagn

Ex. 13, p. 3, 1 10Similarly, the FPA for Phase &ates:“The Trustees consider such costs as
reasonable damagssessment costs and agree that the payment of such costs will be credited
against a Phase 2 Participant’s natural resource liability.Ex. 14, p. 4, § 12. Even though
payments foPhass 1 and 2 (includinthe Phase Inakeup paymentill be credied against
Siltronic’s ultimate liability for natural resource damathe fact remains th&iltronic may be

able to reduce thagbility by paying to participate in the NRDA process. Tlihs,Phase 1
makeup payments properlycharacterizegursuant to ORS 465.480(&% defense cast To the
extent that the court’s previous Opinion and Order (docket #132) characterized &sltroni
payment to NRT under the 2008 Agreemasindemnity costs, it is now amended to reflect that
all work under Phase 1 of the NRDA Injury Assessment work should be characterdeérsse
costs®

F. Settlement Agreement with the EPA

The finaldisputed category of payments are those made by Siltronic under the terms of a
Cost Sharing Agreeme(itCSA”) dated September, 2009,with NW Naturaldue to
commingled contaminatioh Burr Decl. (docket #209), Ex. Siltronic characterizes
reimbursement ahesesettlement paymentsom Wausau adefense costsHowever, Wausau
contends that under Oregon lathesepaymentavere related taemedial desigactivitiesand

should bereated as indemnity costS.

8 It is premature at this juncture to classify any other payments madetopi8is pursuant to the NRDA process.

° The amount of those payments is unclear, but may be well over $400,000.00.

19 Sjltronic asserts that any ruling on this dispatpremature because Wausau is improperly seeking an advisory
opinion on the question of indemnity without first acknowledging that iahagbligation to defend. To the

contrary, a case or controversy exists as between Wausau and Granite Stateyrbgapdoper characterization of
costs for the purpose of determining if and when Granite State’s uanpodicies are triggered.
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Under the CSA, Siltronic agreed to pay 7.5% of the costs incurcaiply with
obligations Siltronic and NW Natural jointly agreed to assume und@damnistrative
Setlement Agreement‘ASA”) and Order on Consent for Removal Action negotiatgd the
EPA. The ASA calls forSiltronic and NW Natural to perforfia response action investigation
and design activities” in the Gasco Sediments Site as described in a StatEwWwerk
(“SOW?”). Moore Decl. (docket #192), Ex. C, Part 1 (“ASA"), p. 4 (1 The Gasco Sediments
Site is the arem theWillamette River on or adjacent to the former oil gasification plant,
previously owned by NW Naturdiand now paty owned by Siltronic.ASA, pp. 9-11, 14-15.

Wausau asserts that the payments were made for work performed well afterdti@lrem
investigation in order to design the remedy for early removial-o¥er contamination.The
project subject to the SOW referred taas the “final seanent emedy’” Moore Decl. (docket
#192-1), Ex. C, Part 2 ("SOW"), p. 8. The SOk¥¢ludes multiple references to designing the
remedy with a preference for removdtor example, it states that the “project goal is the further
charactaeation, studiesanalysis, and design for a final remedy at the site to facilitate
construction of the remedial action to begin expeditiously following issuance aoadRe
Decision (ROD) for the Portland Harbor Superfund Site.” BothNW Natural ad Siltronic
described the work covered by thetb&as “performance of remedial design activities.” Moore
Decl. (docket #191), Ex. D, p. IMosttelling, Siltronic’s demand to Wausau for reimbursement
refersto “early removal action costs.” Barber De@ocket #190), Ex. B, p. 5. In Wausau'’s
view, all the work under the SOW is aimed at designing and implementing a réanedy

contamination of the Gasco Sediments Site, not conducting a remedial investigation.

" portland Gas and Coke Company (“Gasco”), which changed its name tovBistrtlatural Gas Company in
1958, owned and opegdt the oil gasification plant and4pyoducts facility (“Gasco facility”) from 1910 until it
sold what is now the Siltronic propertiMoore Decl. (docket #192), Ex. C, pp.-13. NW Natural still owns a

portion of the former Gasco facilityd, p.12.
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The SOW has three parts: “investigatiBngineering Evaluation/Cost Analysis
(EE/CA), and desigfor the Gasco Sediments SiteSOW, p. 8. Although the second (EE/CA)
and third (design) parts constitute indemnity costs under ORS 465.480dn)jte State argues
that the first part (investigatn) is a “remedial investigation” amqutoperly characterized as
defense cost:

The ASA labels the first part as a “final s@@int remedial investigation ASA, p. 4. A
remedial investigation may include “characterization of hazardous substelnaasterization
of the facility, performance of baseline health and ecological risk assets and collection and
evaluation of information relevant to the identification of hot spots of contamination.”

OAR 340-122-0080(1) & (2). To identify the exact&bion quantity, or nature of the
contamination, the ASA included “the further characterization, studies, anmalpsl preliminary
design that will lead ultimately to a final remedytleg GASCO Sediments Site.” ASH 22,

p. 22. Moreover, the SOW identifies data gaps to “be filled by the collection and aonélysis
field samples relevant to conducting the EE/CA” to, among other things, “[djetespatial and
volumetric extents of contamination,” “[e]valuate human health and ecologicaf risks
“[e]valuate remedial alternatives on a consistent basis in the EE/CA,” “[e]galuat
recontamination potential,” and “[d]etermine engineering characteristibge &ite sediments.”
SOW, pp. 25-26. It also notes that sampling under docks may be needed to exsdbiatg
assumptions as to the extent of the contaminatidnp. 26.

Granite State basically argusst all projects thahvolve investigatiorare defense
costs. However, onlyrémedial investigatiorisand “other necessary investigations” are

presumed to be defense costs. Although not expressly referenced in ORS 465td80(7),

12 At the hearing, Granite State conceded that the second part (EE/CA) is aniipd@sirbecause it functions as
the feasibility study for the project.
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administrative rules provide thegmoval and remedial actigmdemnity costsalso ‘may
includeinvestigationstreatment, excavation and offsite disposal, engineering controls,
institutional controls, any combination thereof.” OAR 340-122-0115(45) (emphasis addhed). T
guestion is what types of investigations fall ithiat latter category.

As explained by the regulations, a “remedial investigation” is a procesdaketeafter
the preliminary assessmerb ‘develop the need for remedial actio®®AR 340-1220080(1) &
(2) (emphasis added)The ASA and SOW refer several site investigations revieg that the
river sediments were sufficiently contaminated withhbatal tar (for which NW Natural is a
PRP) and TCE (for which Siltronic is a PRP) to require a “removal response a&isA,”
113(c), (9), (), & T 14pp. 14-19SOW,p. 15. Thus, in 2009 vem the parties entered the ASA
it was cleathat contaminants the Gasco Sediment Site required cleanup, whether through
remediation or removal. Accordinglyhe additional investigation and data collection in the first
stage of th&sOW wasot necessarsto developthe need for remedial actidn

The preliminaryassessment and remedial investigation for the Gasco Sediment Site was
being completed outside the SOW. According to the sequence oftheBS A and DEQ
would complete source control measures of the groundwater and upland remediation éefore th
final in-river sediment remedy. SOW, pp. 9-10. When performance of the SOW began, the
feasibility study for Phase 1 (groundwater and transition zone water impgatedtaminants
had been reviewed by DEQ and the supporting remedial investigation was stilfemde. Id,
p. 11. Likewise, DEQ was reviewing the remedial investigation and risk assgs®port for
Phase 2, the upland remedial action, and the feasibility study was in the preliptamaring
phase.ld, pp. 9-10. The remedial investigations and feasibility studies for Phases 1 and 2 did

not include the in-river sediment cleanup covered by the SOW.
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Instead, the Gasco Sediments Site would rely on the “hariderfisk and FS
information as it becomes available to develop a Gasco design that is conaidtietiya
integrated with the Harbewide remedy.”Id, p. 12. The “Portland Harbor Remedial
Investigation (RI) [was] almost complete and the Feasibility Study (FSg ptvas] beginning.”
Id, p. 11. This was partly because the DEQ wasldael agency on Phases 1 and 2 wihiée
EPA provided oversight of sediment construction and riverbank remediation work (top of bank
riverward) and intended for the “riverbank and sediment work [to] include one compxehensi
[Endangered Species Act] evaligat” 1d.

Contrary to Granite State’s contention, the remedial investigation for tlee Gasliment
Site was either nearly or completely finishegipart of the Portland Harbor Remedial
Investigation. Most importantly, it was performed outside the SOW. Accordihg\s®W
does not include a “remedial investigatiadn"determine the need for a remedwgstead, lie
work to fill in data gaps and prepare an EE/CA was necessary to design the fentlkeeycasco
sediments sitand is properly characterizeshder ORS 465.480(7) as indemnity costs.

I. | ndependent Counsdl

A. Amendmentsto ORS 465.483

Wausau seeks summgundgment that it is not obligated to pay attorney fees incurred by
Christopher Reive at the law firm of Jordan Ramis(RGrdan Ramis) since June 2013 to
advise Siltronic on issues involving the Portland Harbor Superfund Site. Siltronic insthet
Wausau is required to pay these attorney fees because Mr. Reive has sesviddepdndent
counsel” under thamendments to the Om@g EnvironmentaCleanupAssistance Act
(“OECAA") passed by the Oregon Legislature as SB 814 and codif@R$465.483as

follows:
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(2) If the provisions of a general liability insurance policy impose a
duty to defend upon an insurer, and the insurer has undertaken the
defense of an environmental claim on behalf of an insured under a
reservation of rights, or if the insured has potential liability for the
environmental claim in excess of the limits of the general liability
insurance policy, the insurer shall provide independent counsel to
defend the insured who shall represent only the insured and not the
insurer.

(2)(a)(A) Independent counsel retained by the insurer to defend the
insured under the provisions of this section must be experienced in
handling the type and complexity oktlenvironmental claim at issue.

This “independent counsel” provision applies to all environmental claims that were
pending on June 10, 2013, the date of the statute’s enactment. SB 814 §'8(&) {@r
2003). Siltronic seeks reimbursemenf attorneyfees it has paid to Mr. Reive since the statute’s
enactment.

Because Siltronic filed its original Complaint in 2011 before the OECAA wanded
in June 2013, it did not expressly plead a claim under the OECAA. Therefore, Siltronic now
seeks to file an amended complaint adding this claim. However, the original Gurap&ks
reimbursement of “all defense costs caused by the environmental claimsglatuany 44B.
This allegation is sufficiently broad for Siltronic seek reimbursement of attorney fees which it
has paid to Mr. Reive as “independent counsel” under the amended OECAA. Accordisgly, t
dispute is encompassed by the current pleadings.

B. Undisputed Facts

When Siltronic tendered the environmental claims at issue to Wausau in June 2003, its
defense was being handled by Mr. Reive. Moore Decl. (docket #191), 1 8. On September 11,
2003, Wausau notified Mr. Reive that it had accepted Siltronic’s tender under atieseta
rights. Reive Decl. (docket #207), 1 3 & Ex. 2. Thereafter, Mr. Reive discussed withi$aus

claim adjuster, Harold Moore, his representation of Siltronic, including his hourly rate and
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continued ability to advise Siltronic on all other matters, including matters relatestétage
for which Wausau had asserted a reservation of rigdig] 4. On January 4, 2004, Mr. Reive
informed Wausau that if he accepted the work, he would only represent the inteSaktsrat.
Id, 5 & Ex. 3. After a series of conversations, it was clear that Wausau did not approve of
Mr. Reive’s hourly rate and would seek other counkk(‘l understand that [Wausau] has not
approved my billing rates and is seeking alternative defense counsel f@ngjl). Mr. Reive
requested Mr. Moore to call and discuss Wausau'’s legal representation of Siltnsuant to
its defense obligationld. On January 8, 2004, Mr. Moore contacted Mr. Reive suggesting the
use of Mr.William Earle at the law firm of Davis Rothwell as alternative defense coulasel.
16 & Ex. 4.

On or about February 11, 2004, Mr. Moore stated that he would be bringing Mr. Earle to
a meeting with Siltronic’s representative and environmental consultants ch R1&2004.1d,
17 & Ex. 5. On February 23, 2004, Alan Gladstone ofibBothwell informed Mr. Reive that
his firm had been engaged by Wausau to defend Siltrdehid] 8 & Ex. 6, p. 3. Although
Siltronic did not object to Davis Rothwell’s representation, it was not asked tantoraer
Decl., 1 3. It was also not ask® sign any conflict waiver letters from Davis Rothwédl. In
September 2009 after Wausau declared its 1980-86 policies exhausted, Granitegg8tate be
paying Davis Rothwell’s fees. Moore Decl., § 12.

After amendment of the OECAA, Siltronic sent a letter to Wausau dated Nova@ber
2013, stating that Siltronic had selected the law firm of Jordan Ramis as fsmdaat counsel
and demanding that Wausau reimburse Siltronic for its fees incurred since June 10,£20#8. B
Decl. (docket #190), Ex. A. A year later on November 26, 2014, and again on February 11,

2015, Siltronic sent additional letters to Wausau demanding payment of the fees of Jordan
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Ramis. Id, Exs. B-C. In a letter dated May 5, 2015, Siltronic clarified that it was notstige
that Jordan Ramis substitute as defense counsel for Davis Rothwell, but thateihtitkes! to
counsel that is independeng(does not represent both the insurer and the insuré])Ex. D.

Mr. Reive has acted and continues to act as Siltronic’s counsel since at least 2003,
advising Siltronic on a multitude of issues involving the Portland Harbor Superfund Site,
including insurance coverage issués. In late 2014, Mr. Gladstone retired and llene Gaekwad
at Davis Rothwell has continued to defend Siltrond;. 9; Siltronic’'s Supplemental Brief
(docket #232), 1.(a).

C. L egal Standard

A federal courinterpreting Oregon law should “interpret the law as would the [Oregon]
Supreme Court. Powells Books, Inc. v. Kroge622 F3d 1202, 1209 {LCir 2010) @lteration
in original). “When interpreting state law, federal courts are bound by decisions of #ie stat
highest court.”Alliance for Prop. Rights & Fiscal Responsibility v. City aoffidlls, 742 F3d
1100, 11039™ Cir 2013) citing Ariz. Elec. Power Cepp., Inc. v. Berkeleys9 F3d 988, 991 (B
Cir 1995). If the state’s highest court has not squarely addrédssisdue the federal court
“must predict how the highest state court would decide the issue using int¢éerapgiallate
court decisions, decisions from other jurisdictions, statutes, treatises tatdmests for
guidance.”Id at 1102, citingGlendale Assocs., Ltd. v. N.L.R.B47 F3d 1145, 1154 {(Cir
2003). No Oregon appellate court has yet addressed the issue of “independent counsel” unde
ORS 465.483. Thus, this court must predict how the Oregon Supreme Court would decide this
issue based on other sources for guidance.

Oregon lawdictates that thé@rst step of statutory interpretationtsexamire the text and

context of the statute in order “to discern the intent of the legislati@tland Gen. Elec. Co.
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v. Bureau of Labor & Indus317 Or 606, 610, 859 P2d 1145, 1145 (199BGE’), superseded
by statuteORS174.020see State v. Gaing346 Or 160, 171, 206 P3d 1042, 1050 (2009)
(explaining thaDRS174.020 did not alter the holding RGE regarding the first step of
statutory interpretation):[A]fter examining text and context,” the court will “consult” the
legislative history, “even if the court does not perceive an ambiguity in thee&dext, where
that legislative history appears useful to the ¢cswahalysis.”Gaines 346 Or at 172, 206 P3d at
1050-51.The “evaluative weight” given to the legislative history is for the court to méter
Id. At the“third[] and final step[] of the interpretive methodolqgif “the legislatures intent
remains unclear after examining text, context, and legislative history, thentayiresort to
general maxims of statutory construction to aid in resolthegemaining uncertainty.Gaines
346 Or at 172, 206 P3d at 1050-51.

D. Analysis

The first subsection of ORS 465.483 states that “the insurer shall provide independent
counsel,” and the second subsection refers to “[ijndependent counsel retaihednsyrer.”
Wausau interprets this language to mean that the insurer is required not only to payaleg but
has theight to select “independent couns#ir the insured. Siltronic disagrees, arguing that, as
a matter of law, the insured must sél@&edependent counsel” because counsel can never be
“independent” when representing both the insurer, who has issued a reservation ofndgéuts, a
insured.

Examining the text and context of the statute is the first step of statutory interpretatio
under Oregon law. The text of ORS 465.483 does not state who selects or chooses “independent
counsel,” but expressly allows the insurer, not the insured, to both “provide” and “regin” t

“independent counsel.” To “provide” simply means “to make (something) availabipply
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(something that is wanted or needed);” and “to give something wanted to neededeilmn@am
something): to supply (someone or somethwigfh something.” Merriam Webster Dictionary,
available ahttp://www.merriarawebster.com/dictionary. Among other things, “retain” means
“to keep in one’s pay or servicgpecifically to employ by paying a retainerltl, available at
http://www.merriamwebster.com/dictionary/retainThese definitions are not particularly
helpful since they add bereasonably interpreted either to require the insomérto pay for
“independent counsel” or @llow theinsurerto alsoselect the “independent counsel

The statute also does not define the term “independent counsel,” but states only that
“independent counsel . shall represent only the insured and not the insdfel.d “represent,”
in the legal context, means to “speak or act for (someone or something) in a cawt of |
Merriam Webster Dictionary, available at www.merriarabster.com.Thus, “independent
counsel” can speak and act only for the insured. Although seemingly a simple consept, it
difficult to apply in the context of Oregon’s ethical rules which govern coungaidiag
insurance cases.

Under the Oregon Rules of Professional Conduct (“RPC”), an attorney may resersp
a client if doing so would create a conflict of intereRPC 1.7(a).A current conflict of interest
exists if: (1) representation of one client is directly adverse to another client; (&)ithe
significant risk that representing one client would materially limit the lawyesponsibility to
another client; or (3) the lawyer is related to another lawyer in the same nhéttémder RPC
1.9(a), lawyer may not represent a client against adoalient “in the same or substantially

related matter” as the lawyer represented that former client unless the lawyex inésrthed

3 For purposes of this motion, Siltronic does not contest that Davis Rbibwualified to act asifidependent
counsel” because it is “experienced in handling the type and complexitg ehvironmental claim at issue” as
required by ORS 465.483(1), (2)(a)(A).
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written consent of both client#\n attorney may represent a client despite a current conflict in
limited circumstancegarticularly when “each affected client gives informed consent, confirmed
in writing.” RPC 1.7(b).

However,Oregon’sethicalrules contain an exception with respect to counsel hired by the
insurer to represent the insured.lafvyer who represents amsured in the typical insurance
defense situation in which the insurer is paying the legal fees has two clienitssutiee and the
insured. SeeOSB Formal Ethics Op No 2005-157 (revised April 2014); OSB Formal Ethics Op
No 2005-77see alsdDSB FormaEthics Op No 2005-30 (simultaneous representation of
insurer and insured in subrogation action). This relationship generally does not caflectat
interest because of the “community of interest” in defeating the undgtlyirg-party claim
agairst the insured. OSB Formal Ethics Op No 2005-121, quoting ABA Formal Ethics Op No
282 (1950). This is true even if some of the claims brought against the insured are not covered
by the insurance policy.

When an insurer defends an insured without any reservatioghts (by

which the insured reserves itght to deny coverage), therditie or no

opportunity for a conflict of interest because the commuofitpterest

between the insurer and insured should be complete. Whesuaar

defendssubject to areservation or rights, however, arisk of conflict is

present.
OSB Formal Ethics Op 2005-121 (emphasis added) (finding that counsel defending under
reservation of rights could not file a motion to dismiss against only the covanedasid
opposed by the insured).

To allow thisjoint representationOregon’s ethicalules require that a lawyer hired by
the insurer to defend an insured must treat the insured as “the primary clieng’pvbtection

must be the lawyer'-dominant” concern.See, e.g.ABA Informal Ethics Op No 1476 (1981);

1 Insurance chs 6, 14 (Oregon CLE 1996 & Supp 2003). However, when the insurer requests
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counsel to take action adverse to the insured’s interest, it must retain othel towesso.See
OSB Formal Ethics Oplo 2005-121the insurer wishes to take some other action to protect its
interests that is detrimental to the interests of the insured); OSB Formal Eth\s ZB0577
(directconflict bars a lawyer from defending the insured in the underlying actide atithe

same time prosecuting a declaratprggment action to establish a lack of coverage on the
insurer’s behalf). These situations, in whaste client is directly adverse to another client, are
impermissible even if both the insurer and the insured consent. OSB Formal Ethios2003N
77, at 177 nlgiting In re Holmes290 Or 173, 619 P2d 1284 (1980nhder former DR 4.05,
consent would not cure actual conflict of interest between two clients).

Under Siltronic’s interpretation of ORS 465.483, the Oregon legislature intended to
changeOregon’s ethical rules with respect to environmental claims. Insteadwfra) one
counsel to represent both the insured as “the primary client” and the inkarstatute requires
“independent counsel” to “represent only the insured.” By using the word “only” éhefea
“primarily,” Siltronic asserts that the statute explicitly rejects the ability efaunsel
representing both the insured and the insurer under a reservation of rights due to aawerge
interest. See Schnitzer Steel Indus., lecalv. Continental Cas. Co. et,allo. 3:10ev-01174-

MO, slip op (docket #254), at *2 (D Or Dec. 17, 2013) (citing sections of SB 814, presumably
before the law was codified, and reasoning that if counsel in question “repiestmntise
insured, Schnitzer, and the insurer, Continental, then it is not independent counsel”).

Conceivably, ORS 465.483 could be interpreted in a manner consistent with Oregon’s
ethical rules. Given that ORS 465.483 is phrasédarpresent tense (“to represent”), the
Oregon legislature may have intended to allow “independent cowsdetted by the insurew

represent the insured providas long as does nohave adirectconflict, such aslso
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represenng the insurer in another matter adverse to the insured artieetame aprohibited by
RPC 1.7(a)(1). However, that interpretation begs the question as to whether coaddsy ke
insurer can ever competently representinisered with respect to an issue on whiahitisurer
has reserved its right to deny coverage. When the insurer selects counsahdahieinsured
under a reservation of rights, the insured typically hires its own coverage cotisetwise,
the insured has no effective way to know whetheirtberer's defense counsel has taken any
adverse action with respect to a coverage isBu&iltronic’s view, only counsel hired by the
insured can control the outcome of a coverage issue in favor of the insured.
After examining the text and conteitte nexistep of statutory interpretation under
Oregon law is to consult the legislative historyrder to determine the legislative intent
Nothing in the legislative proceedings, written testimony, or Legislative CbOiffsge’s report
aboutSB 814 ndicates what the legislature meant with respect to “independent counsel,” except
that ORS 465.483 is modeled after California Civil Code § 2860. Gorman Decl. (docket #208),
Ex. 4, pp. 27-29.However, the two statuteare wordedlifferenly. The Califonia statute
explicitly gives the insured the right to choose “independent counsel” when a cohiftittrest
arises:
(a) If the provisions of a policy of insurance impose a duty to defend upon
an insurer and a conflict of interest arises which creatkgdy on the part
of the insurer to provide independent counsel to the insured, the insurer
shall provide independent counsel to represent the insured unless, at the
time the insured is informed that a possible conflict may arise or does
exist, the insured expressly waives, in writing, the right to independent
counsel. An insurance contract may contain a provision which sets forth
the method of selecting that counsel consistent with this section.

Cal CivCode § 2860.

That same right of the insured to choose “independent counsel” is expresslyrsta

other subsections as well. Cal Civ Code, 8§ 2860(c) (“When the insured has selected imilepende
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counsel to represent him or her. . . .”), (d) (“When independent counsel has been seldwted by
insured . . .."”), (e]*The insured may waive its right to select independent cotinse(f)

(“Where the insured selects independent counsel pursuant to the provisions of this section . . . .")
In addition, theCalifornia statute specifically addresses whenpedelent counsel may or may

not present a conflict of interest:

(b) For purposes of this sectiaconflict of interest does not exist as to
allegations or facts in the litigation for which the insurer denies coverage,;
however, when an insurer reservesitsrightson a given issue and the
outcome of that coverage issue can be controlled by counsel first
retained by theinsurer for the defense of the claim, a conflict of
interest may exist. No conflict of interest shall be deemed to exist as to
allegation=f punitive damages or be deemed to exist solely because an
insured is sued for an amount in excess of the insurance policy limits.

Cal Civ Code § 2860(b) (emphasis added).

In other words, when counsel retained by the insurer is defending under a i@serdfvat
rights and controls the outcome of a coverage issue (except as to punitiveslamsgt for an
amount in excess of the policy limits), a conflict of interest may exist. The insuseinfarm
the insurer of that possible conflict. Unless thsured expressly waives that conflict in writing,
the insurer must “provide independent counsel to the insured” which the insured selects.
California courts have found that “independent counsel” is necessary under Caldeig @860
when a conflict ofnterest arises between jointly represented clients because the representation
of one client is rendered less effective by reasons of the lawyer’s represeotatiermther
client. Golden Eagle Ins. Co. v. Foremost Ins. G Cal App 4 1372, 1396 (1993) (insured
was entitled to an independent counsel in settlement negotiations when it refusee to agr

settlement which would exceed the coverage limits of its policy and the institienpd the

court for permission to settle without the insured’s consent).
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Although ORS 465.483 is worded quite differently, a comparison of the two statutes
helps to ascertaitine legislative intent. With respect to when counsel representing both the
insurer and the insured has a conflict of interest, the apipfehe California statute is
consistent with Oregon’s ethical rules. The California statute incorpohates éthical rules by
equating a conflict of interest with the requirement of the insurer to providep@ndent
counsel,” buspecifically defies when and how that conflict arises and may be waived. In
contrast, ORS 465.483 does not incorporate any conflict of interest language oraexmpunfiect
of interest to trigger notice by the insurer and waiver by the insured. Inste&dd4€5.483
simply equates the defense of an environmental claim under a reservation of riglaslivect
conflict of interest which entitles the insured to “independent counsel” not repngsthe
insurer. But unlike California, ORS 465.483 extends the scopeabttnflict of interest by
requiring “independent counsel” even when the claim exceeds the policy limgsaeften the
case in environmental claims

It is alsonoteworthy that ORS 465.483 uses nearly the same language as in Cal Civ Code
8 2860(awhich stateghat “the insurer shafirovide independent counsel to represent the
insured.” It changes that language only slightly by replacing “represéht“defend,” which
does not in any way change the meaning, and adding “who shall represent tleeangunet the
insurer.” Even though the California statute states that “the insurepstzatie” as in
ORS465.483, it is clear from other language that the insured has the right to selectridedgpe
counsel’(while also permiting the insurance c¢uract to specify “the method of selecting that
counsel). In other words, to “provide” as used in Cal Civ Code § 2860(a) means for the insurer
only to payfor, but not to select, “independent counsel.” Since ORS 465.483 is modeled after

Cal Civ Code § 2860(a), the same wogpresumablys intended to carrthe same meaning.
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The Oregon legislature could have used much clearer language by statthg thatirer
defending under a reservation of rights must pay for defemsesel selected by the insdneho
shall not represent the insurer. However, by comparing the language of ORS 465.483 to its
model, Cal Civ Code § 2860, and by analyzing Oregon’s ethical rules, this court conichtdes
the Oregon legislature did not intend for the insured to ackedphse counsel selected by the
insurer under a reservation of rights, but to select its own “independent counsel”linbe wi
compensated by the insurer. Because the Oregon Supreme Court must apply tialyame a
under Oregon law, this coystedicts thait would reach the same conclusioAccordingly,
Wausaus obligated to pay some or all of the attorney fees incurred by Mr. Reive simee J
2013 toprotectSiltronic's interestadverse to Wausaan coveragassues.

By approwng Wausau’s continuweretention of Davis Rothwedisits defenseounsel,
Wausauwappears to argudatSiltronic consented to any potential conflict of interest and, thus,
waived its rights under ORS 463.485 to reimbursement of “independent coigesélir Jordan
Ramis™® As noted above, ORS 463.485 does not comi@irsaméanguage as ithe California
statute allowing the insured to waive its righs&dect‘independent counsel.” Nonetheless,
Oregon’s ethical ruledo allow a client to waive certain conflicts of intereRPC 1.7(b)(4),
1.8(H(3)(1) & 1.9(b)(2). Even so, based on the undisputed facts of this §dtenic’s request
that Davis Rothwelhot be replaced cannot be construed as sudier. InsteadsSiltronic
requestedhat both counsel, Jordan Ramis (as independent counsel) and David Rothwell (as
defense counselparticipate in its defenselheinsured’s right to “independent counsetay

well involve the need foseparateounsel defending the insured in additiorcdonsel retained

14 Both Siltronic’s coverage counsel and former Senior Manager fordmaintal, Hedh and Safety voiced their
satisfaction with Davis Rothwédl services Moore Decl.§10. Furthermore, in its demand letter for
reimbursement of defense costs for independent counsel, Siltronfiedl#nat it did not want Jordan Ramis to
replace Davis Rothwell as defense counsl.Barber Decl. (docket #190), 1 5 & Ex. D, p. 1.
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by the insurer.In fact, this situation is predicted IBal Civ Code 8 2860(f) which provides that
“both the counsel provided by the insurer and independent counsel selected by the indured shal
be allowed to participate in all aspects of the litigation.”

For these reasons, W&aw is not entitled to summary judgment on this issue.

ORDER

Wausau’s Motion for Partial Summary Judgment (docket #is3GRANTED in part as
to characterizing costs that Siltronic agreed to pay under a settlement agragiméme EPA as
indemnity costs, andtherwise iDENIED.

DATED March 31, 2016.

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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