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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OFOREGON
PORTLAND DIVISION
OREGON NATURAL DESERT
ASSOCIATION, and AUDUBON
SOCIETY OF PORTLAND,
No. 3:12ev-00596MO
Plaintiffs,
OPINION AND ORDER
V.

SALLY JEWELL , Secretary of the Interior,
and BUREAU OF LAND MANAGEMENT

Defendang,

COLUMBIA ENERGY PARTNERS, LLC,
And HARNEY COUNTY,

Intervenor-Defendants.

MOSMAN, J.,

Plaintiffs, the Oregon Natural Desér$sociation and the Audubon Society of Portland
(collectively “ONDA"), alleged that defendantfie Bureau of Land Management and the
Secretary of the Interidcollectively “BLM”), violated the N&onal Environmental Policy Act
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(“NEPA"), 42 U.S.C. 88 432é&t seq.when they issued a Finehvironmental Impact Statement
(“FEIS") and Record of DecisioffROD”) approving the grant of a right-efay for the North
Steens Transmission Line associated with the Echanis Wind EnergytP@ONDA challenges
BLM'’s decisionpursuant to the Administrative Procedure Act, 5 U.S.C. 8§ 701-706. The
developer of the project, Columbia Energy Partnet€ (“CEP”), and the local government
entity, Harney County, intervened in support of BLM.

Currently before the court amneotions for summary judgment from each of the parties
ONDA [37], Harney County [44], CEP [46], and BLM [51]—and motions from BLM [53] and
CEP [48] to strike portions of the declarations and exhibits attached to ON Rt for
summary judgment. The aeal issue in this case is whether BISMFEIS and the associated
ROD complied withNEPA'*

ONDA raises sevemainreasons for which the agency’s decision should be overturned:

I.  BLM failed to consider the impact of the project on fragmentation and
connectivity of sagerouse habitat.

II.  BLM failed to follow its own policies relatingptsagegrouse and golden eagles.

lll.  The FEIS contained inadequate information about the impacts of the project on
sagegrouse and golden eagles.

IV.  BLM failed to consider and respord other agencies’ critical comments.

V. BLM failed to specify required mitigation measures and relied on the assumption
that Harney County would require mitigation for the impacts to private land.

VI.  BLM failed to analyze the effectiveness of fireposed mitigation measures.

VIl.  BLM failed to allow public comment on the wholesale changes it made between
the Draft and Final EIS.

| dismiss ONDA's claim under the Steens Act and the Federal Lands Pofidyanagement Act because no party
has briefed these claims and ONDA has acknowledged that this claim showdhissed. (Pl. Reply Br. [57] at 2
n.1.)
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On thefirst issue, | find that BLM adequately considered the project’s impacts on
fragmentation and connectivity. The FEEI&nowledges that sageouse would be affected by
fragmentation and the importance of connectivity to the persistence of thesspiécontains a
reasonably thorough discussion of the scientific literature surrounding fragiowe atad
discloses conflicting authority. Although the FEIS does not discuss connesépiyately, its
analysis of fragmentation necessarily addresses connectivity because tumtepts are
inherently intertwined

On the second issue, | find that BLM did not arbitraaithyd capriciouslydil to follow its
own policies. A careful analysis reveals that BLM complied with all of the policies that ONDA
says it violated, evethose thatvere not applicable

On thethird issue, | find that BLM’s surveys and data were adequEte. agency
obtained enough information that it could make a reasonable decision to proceed with the
project, after requiring mitigation.

On the fourth issue, | find that BLM adequately considered and responded to comments
from other agencies. BLM was not required to accede to all of its sister ajeeqgiests.
Furthermore, many of the critical comments cited by ONDA were readg in the NEPA
processand by the time the ROD was released, the sister agencies’ comments were more
positive.

On thefifth issue, I find that BLM was not required to specify required mitigation
measures and was entitled to rely on Harney County to impose mitigation oe fant An
agency need not have a fully developed and enforceable mitigation plan in place luzfiore it
act. SeeRobertson v. Methow Valley Citizens Coun¢90 U.S. 332, 353 (1989Furthermore

an agency may rely on tlstate or local agency that has jurisdiction over the area in question to
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implement appropriate mitigatiorSee d. Here, BLM actudly conditioned issuance of a Notice
to Proceed on Harney County requiring a Habitat Mitigation PBrM did all it was required
to do and more.

On thesixthissue, | find thaBLM’s assessment of mitigation effectiveness was
sufficient The FEISdiscusses the effectiveness of some mitigation meaancethe
effectiveness of other measures is obviddscause iadopted what the parties agree is the best
and most recent document on sggedse mitigatioa-the Oregon Department of Fish and
Wildlife’s Mitigation Framework—BLM was not required to discuss the effectiveness of each
mitigation measure therein. Similarly, BLM alleviated the need for @®epth discussion of
eagle, bird, and bat mitigation effectiveness by adoatmgdaptive managemeayproach,
which provided for an ongoing analysis of mitigation effectiveness.

On theseventhissue, | find thaBLM was not required to request public comment on the
FEIS, despite makinghanychangesind additions. AdditionallyONDA was permitted by
regulation to comment on the FEIS and chose not to dése40 C.F.R. § 1503.1.

As a result of my findings on these issuedghyONDA’s moton for summary judgment
andgrant BLM’s motion for summary judgment. CEP and Harney County filed motions for
summary judgment assertiegsentially the same arguments as BLM, and for the same reasons
that | grant BLM’s motion, | also gratiteir motions. Idenythe motions to strike.

THE NATIONAL ENVIRONMENTAL POLICY ACT

The National Environmental Policy ACtNEPA’) requires that when a major federal

action would significantly impact the quality of the human environment, the acfemtya must

prepare an Environmental Impact StatemeBt%*) to consider the environmgal impacts of
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and alternatives to the proposed acfio#2 U.S.C. § 4332(C NEPA is a procedural statute that

does not impose any substantive requirements or mandate a particular ouRoiredson490

U.S. at 350. The purpose of NEPA is to ensure that the agency and the public have available and
consider the relevant informatiosee, e.gOr. Natural Desert Ass'n v. Bureau of Land Mgmt.

625 F.3d 1092, 1099 (9th Cir. 2010).

An EIS is prepared in stages. In the initial “scoping” stage, the agency aoublits
comments about what the EIS should cover. 40 C.F.R. 8§ 150ken it prepares a Draft EIS
(“DEIS") and accepts public comment on that document. 40 C.EsR1L$02 & 1503.The
agency must respond to the comments received and include its responses in the Final EIS
(“FEIS’). Id. The agency must consider the FEIS before taking the proposed actionfinalthe
step in the process, the agency issues a Record of DecRODT{J' announcing its final
decision and the reasons for it. 40 C.F.R. § 1505.2.

Under NEPA, the agency is required to take a “hard look” at the environmentas efffect
its actions.Marsh v. Or. Natural Res. Counc#90 U.S. 360, 374 (1989). An EIS must
“provide full and fair dscussion of significant environmental imp&ai$ the proposed actions.

40 C.F.R. 8 1502.1. Courts employ a “rule of reason” and ask whether the EIS contains a

“reasonably thorough discussion of the significant aspects of the environmenéa]wemses.”

Kern v. U.S. Bureau of Land Mgni284 F.3d 1062, 1071 (9th Cir. 200&)ation omitted)
BACKGROUND

Theagencyaction at issue in this case is BiEM’'s decision to grant a right-afay for
the North Steens 230-kV Transmission Line Proj@d¢tetransmissia line is necessary to

connect the proposed Echanis Wind Enengyeet inHarney County, Oregoty the power

Zn situations wher¢heaction would not have a significant impaitte agency can prepare a lgensive
Environmental Assessment instead of a-lfildlwn EIS. Here, the BLM immediately acknowledged that ithgacts
of this actionwould be significant andientdirectlyto an HS.
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grid. Approximately 12niles of the 4@mile transmission line wouldross public land
administered by the BLM;overinga total 0f246.24 acres of public land. AR 00Q¥R
01899.

The Echanis Project is located on Steens Mountain in southeastern O&tgens
Mountain is a vast and scenic mountain that extends for 50 miles, reaching an elevation of 9700
feet. It providesecreational opportunities as well as valuable habitat for wildlife, including
sagegrouse and golden eagles. (PIl. Opening Br. [37] at 3rdppacts to these two species are
at the heart of ONDA'’s challenge.

The EchanisProject issited entirelyon 10,362 a@&sof private land. AR 01896.
Echanis wll be a 104-megawatt facility containing 40 to 69 wind turbines. AR 018&iney
County has issued a Conditional Use Permit to the develtipéto proceed with the project.
However,because thproject would not be constructed without the transmission line right-of-
way, BLM consideredhe entire projedio bea federal action fopurposes of thBlEPA
analysis® CEP initially proposed two additional wind developmentise-East Ridge and West
RidgeProjects—but it withdrew those proposals in 2009 and officially canceled the additional
projects in 2011, citing business, regulatory, and environmental concerns. AR 00014.

CEP submitted an application for a right-of-way in December 2008. BLM publshed
notice of intent to prepare an EIS on July 27, 2009. OBk was released in July 201@\fter
receiving and considering comments from other agencies and the pllaeleased th&EIS
on October 21, 2011, and the ROD on December 28, 2011. géaMedthe right-ofwayto
CEPon March 16, 2012, and issuadimited Noti@ to Proceed on May 21, 2012. Howevke, t

Notice to Proceed was revoked on February 22, 2013, because the project was on hold due to this

3 Whether or not to “federalized projet, that isto considerthe private project along with the federal actiothe
NEPA analysis, is an afitigated issue.Here, BLM decided to federalize the Echanis Project right away, and
ONDA applauds this ecision. Tr. Oral Argument July 22, 2013t 5
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litigation. Currently, CEP retains thigght-of-way but has no right to undertake any construction
or preconstruction activitiesintil it obtains anew Notice to Proceeidom BLM.

As the lead agency, BLM is ultimately responsible for the production and content of the
EIS. During the NEPA proess BLM worked closely with CEP and Harney County, and with
the United States Fish and Wildlife ServitE\\VS’) and the Oregon Department of Fish and
Wildlife (“ODFW’). ONDA submitted commeniduring theinitial scoping procesand also
commented on theEIS.

l.  Sage&Grouse

The greater saggrouses a “Candidate Speciéthat warrants protection under the
Endangered Species Act but has not been listed as threatened or endangere&#W&gause
concluded that listinthe species wasrecluded by the higher priority needs of other species.
AR 02185; AR 16098. Although the Endangered Species Act does not protect sage-grouse at
this time, FWS encourages voluntary conservation efforts, AR 02185, and the specieses cove
by several oBLM’s internal policies. Recently, ODFW releadgt documentsalated to
Oregon’s sage-grousé&reater Sage-Grouse Conservation Assessment and Strategy for Oregon
A Plan to Maintain and Enhance Populations and Hal{it@onservation Strategy”) and
Implementing Habitat Mitigation for Greater Sage-Grouse Under the Core Area Approach
(“Mitigation Framework”). AR 02183; AR 02188BLM relied heavily orthese documents
preparing the FEIS, stating that they represent the best available s&¢h02183; AR 02187.

Although sage-grouse populations are declining nationwide, the population in Oregon is
“secure” and “doing relativelwell.” AR 02184—-85. Sage-grouse require suitable habitat for
persistence, and the Steens Mountain area contains importanguailily-sagegrouse habitat.

AR 02184. Habitat fragmentation is a key factosagegrouse population decline, and the
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FWSdetermined that maintaining habitat connectivity is essential to the persistence of the
species.AR 16104-11. Renewable energy development has contributed to degradation of sage-
grouse habitat. AR 02185.

Sagegrouse congregate in an open area caltéeka for mating displays and then
disperse, usually 2 to 4 miles but up to 12.5 miles from the lek, for nesting. AR 02183-88.
the summer females and chicks inhabit wetland areas where they feed on plaméeesdand
during the winter, the bird®side in areas where sagebrush extends above the snow because
their winter diet consists entirely of sagebrush leaves and buds. AR 02185; AR 16108€05.
lek, the Little Kiger Lek, is located as close as 1.2 miles from theris Project access road,
but due to topography is not within sight of the proje&iR 02205; Tr. Oral Argument July 22,
2013(“Tr.”) at 52 No known leks are located within 3 miles of the turbine site. AR 02205.

1. Golden Eagles, Other Birds, and Bats

Golden eagles are protected under the Bald and Golden Eagle Protection thet and
Migratory Bird Treaty Act, and evidence suggests that golden eagle popslatay be
declining throughout their range. AR 02190. Golden eagles are known to be préisent in
project area. AR 02190. Four inactive nests were discovered within the Ectugeds §ite,
and 14 eagles were spotted along the transmission line route during surveys. AR 02190-91.
The FEIS states that golden eagles would be directly affected by thet pnogaigh both
disturbance and mortality. AR 01905. Because the project is expected to kill goltken eag
CEP must obtain a “take” permit from FWS under the Bald and G&édgleProtection Act.
AR 01971.
Although ONDA'’s concerns center around the impacts to golden edgeslso

concerned about impactsdther avian species and hafer.at 5 In addition to golden eagles,
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the FEIS discusses other special status raptor species, but concludey tvauttdearely be
present in the project area as it does not match their habitat needs. AR BR20&ecial
status bat species were identifiadsurveysat the Echanis Project sit&R 02204. The
combined Avian and Ba&rotectionPlanand Eagle Conservation Pla¢ian Plarf), which is
incorporated in the HS, addresses all avian and bat specigR.02204-05.

LEGAL STANDARD

Summary judgment is appropriate “if the movant shows that there is no genpiue dis
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.P.
56(a). In challenges to final agency action under the Administriatveedure Act, summary
judgment is appropriate for deciding the legal issue of whether the agency esadalely have
found the facts as it didSee Occidental Eng’g Co. v. Immigration & Naturalization Sét¥3
F.2d 766, 770 (9th Cir. 1985).

When revewing agency action under the Administrative Procedure Act, the courts asks
whether the action was “arbitrary, capricious, an abuse of discretion, or isiheat in
accordance with law.” 5 U.S.C.B6(2)(A); Friends of the Earth v. Hint800 F.2d 822, 831
(9th Cir. 1986). Review under this standard is narrow, and a court is not to substitute its
judgment for that of the agenciotor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins, Co.
463 U.S. 29, 43 (1983). hE court must evaluate “whether thecision was based on a
consideration of the relevant factors and whether there has been a clear jedgment.”

Citizens to Preserve Overton Park, Inc. v. Vol@l U.S. 402, 416 (1971). An agency action is
arbitrary and capricious “if the agencyshalied on factors which Congress has not intended it to
consider, entirely failed to consider an important aspect of the problem, offeeggdlanation

for its decision that runs counter to the evidence before the agency, or is @osibviplthat it

9 —OPINION AND ORDER



could not be ascribed to a difference in view or the product of agency expéviter’Vehicle
Mfrs. Ass’'n 463 U.S. at 43.

Courts are at their most deferential when reviewing scientific judgments alydesn
within the agency’s expertise.ands Councilv. McNair, 629 F.3d 1070, 1074 (9th Cir. 2010)
(citing Baltimore Gas & ElecCo. v. Natural Res. Def. Council, Ind62 U.S. 87, 103 (1983)).
“When specialists express conflicting views, an agency must have discretibndno tiee
reasonable opinions of its own qualified experts even if, as an original mattert enghrfind
contrary views more persuasiveMarsh 490 U.S. at 378.

ANALYSIS

l. BLM adequately consideredhe impact of the project on fragmentation and
connectivity of sage-grouse habitat.

One ofONDA's conceris with regard to the Echanis Projecthat access roads and
other development associated with the projectthadransmission line will fragment sage
grouse habitat and decrease connectivity in the Steens Mountain area. ONDAlagtes
FEIS fails to assess the impacts of the project on fragmentation and connettate-grouse
habitat. (Pl. Opening Br. [37] at 33—34JNDA alsoargues that the FEIS misinterprets the
scientific literature and fails to apply it meaningfull{Pl. Opening Br. [37] at 34.) In hextra
recorddeclaration and the attached exhibits, ONDA'’s expert Dr. Miller uses maps to
demonstrate the project’s effect on fragmentation and connect{iiller Decl. [42] at 1] 44
70; Exs. A, D+.)

Habitat fragmentation occurs when a contiguous block of a species’ habitatieddivi
into smallerparts. Fragmentatiamay decreaseonnectivity—the continuity that enables

members of @pecies to move between habitat amas isimportant to maintaing genetic
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diversity. Habitat fragmentation has been recognized as a factor in the decline-gfcage
populations. AR 16112.

After reviewing the record, | find that the agency’s discussion of halaigiientation
was adequate. The FEIS acknowledges thatgamese can be displaced from their habitat due
to fragmentation.AR 02205; AR 02226. It also states that habitaheotivity is essential for
persistence of the species. AR 02185. The FEIS cites three scientific dacomevttich it
relied for sagegrouse information—ODFW'’s Conservation Strategy, FWKBisice of 12-Month
Findings for Petitions to List the Greater @aGrouseandGreater Sage-Grouse: Ecology and
Conservation of a Landscape Species and Its Habita 02183-84. The FEIS algescloses
conflicting authority. AR 02227. Based on the scientific information that it reviewed, BLM
concluded that, “fragmentation by rarely traveled dirt roads has not been showe t ha
negative influence upon lek persistence.” AR 03032-33.

The concepts of fragmentation and connectivity are inherently intertwined. AOND
acknowledges thim its briefing when istates that the project “would fragment essential sage
grouse _connectivity habitat on Steens Mountain.” (Pl. Opening Br. [37] &i34phasisn
original). By discussing habitat fragmentation while acknowledging the importance of
connectivity, the FEI®ecessarily assesses the project’'s impact on connectivity. | find that BLM
could have reasonably decided that fragmentation and connectivity are clogely, @aven
inextricably intertwined, and chosen to discuss them together. In this mateniific
judgment, | defer to the agency’s expertise and decline to substitute mygatfpr that of the

agency.SeeMotor Vehicle Mfrs. Assd63 U.S. at 43_ands Council629 F.3cat 1074.
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Il. BLM'’s actions did not conflict with its sagegrouse and eak policies.

ONDA argueghat BLM violated its own policiewhen it issuedhe ROD,makingthe
agency'’s action arbitrary and capricio®l. Opening Br. [37] at 37-403pecifically, ONDA
claimsthat BLM violatedits Special Status Species Poliblgtional Sageyrouse Haitat
Conservation Strategy, two new sage-grouse Instruction Memofdht#d) issued on
December 27, 2011, and an Eagle IM. (PIl. Opening Br. [37] at 37-39.) | discuss eachpolicy i
turn.

ONDA argues that BLM violated the Spec&thtus Species Policy, SAR 000538, by
failing to ensure that issuance of the right-of-way would not contribute to the nestdstgk-
grouse under the Endangered Seg Act. However, the FEIS contains a thorough discussion of
special status species,daih does not indicate that this project will contribute to the need to list
any of thesespecies. AR 02180-91. | am neither authorized nor qualified to make an
independent determination that this project may contribute to the need to ligfrsage under
the Endangered Species Act, so | deféBlttV’s expertise® Seel.ands Council629 F.3dat
1074. | declineto hold that BLM’s decisioniolated the Special Status Species policy and was
thusarbitrary and capricious.

ONDA argueghat BLM violated its National Saggrouse Habitat Conservation
Strategy, SAR 00099by failing touse the best available scien¢¢owever, in the FEIS, BLM
staed that ODFW'’s Conservation Framework, which it followed, represents thauvadistole
science. AR 02183l declineto decide what constitutéise best available scienand | defer to

the agency on this poinSeeLands Councijl629 F.3d at 1074.

* ONDA partially bases its argument oritical commentghatFWS provided @ the DEIS. (PIl. Opening Br. [37] at
37.) This evidence is not persuasive because FWS'’s comments on the DEIS eftenbtire agency’s opinion of
the project and analysis as finalized and approved in the FEIS and ROD.
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ONDA argues that BLM violated twidMs regarding sage-grouse that were issued one
day before the ROD was signed by failing to mention, consider, or adhere to thespolici
contained in théMs. It is unsurprising that the FEIS and ROD fail to discuss docurtietts
emerged one day before the ROD was finalized Biri’s action was not arbitrary and
capricious in light of this time framevioreover, BLM complied with the substance of s,
neither of which is actuallgpplicableto the actions at issue in this cas¥l 2012-044 provides
that BLM should considaelevantconservation measures when amending land use plans in
sagegrouse habitat. AR 00257. The agency action at issue here is not the amendment of a la
use plan, and therefoh®l 2012-044 does not apply. IM 2012-043 provides that BLM should
seek to maintain, enhance, or restore priority habitat for sage-grouse. AR 00Z6IM
applies to permit applications where BLM has issued or will issue a DEISO02&2. IM 2012-
043 does not apply to the situation at hauetre an FEIS had already been issued and a ROD
was issued one day after the IM. RegardB&s) complied with thisIM by coordinating with
ODFW, applying ODFW'’s Conservation ategy and Mitigabn Framework, and imposing a
no-netlosshetbenefit standard for saggouse habitat. For all of the above reasadtimd that
BLM’s action was not arbitrary and capricious.

ONDA argues that BLM violated its Eaglél by approving the ROD without a letter of
concurrence from FW$tatingtha theAvian Planwas adequateHowever, he recordloes
containa letter fom FWS to BLM confirming that FW8ad worked with CEP to develop an
Avian Plan FurthermoreBLM is not dligated to follow the Eagle INh this situation. BLM
only needed a letter of concurrengeder the IMf its action requirech take permit.Tr. at 56
Here,BLM is not permittingthe Echanis #@ject;Harney County is. BLM is simply analyzing

the Echani$roject as a connected action under NEFAerefore, BLMdoes notneeda take
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permit or aconcurrence letterTr. at 56 BecauséONDA's broad allegations that BLM violated
its own policiesare unfounded, as explained above, | find that BLM’s decision was not aybitrar
and capricious.

[l. The FEIS containedadequate information about the impacts of the project
on sage-grouse and golden eagles.

A. Sage-grouse

BLM obtained information about sage-grouse using habitat mapping and sufvegs.
42-43. ONDA argues thaBLM'’s surveysfor sagegrouse and mappingf sagegrousehabitat
were inadequatgnd therefore BLM did not have enough information about sage-grouse
presence in and use of the area to make an informed decision about how sage-grouse would be
impacted by the project. (Pl. Opening Br. [37] at 28-33.)

| find that BLM hadadequatenformation. BLM conducted general avian use surveys at
the Echanis Project site from August 21 to November 9, 2007, in which ¢sagse were
frequently flushed,” and a total of 37 sage-grouse were counted. AR 02186. From July 25 to 31,
2008, BLM conducted special statugdlife surveysat the Echanis sifevhich recorded 12
individual sagegrouse. AR 02186BLM also surveyedhetransmission line route for multiple
weeks in each of the four seasons, and those surveys turned up no sage-grouse. AKR02186;
02905-08.Finally, BLM consulted winter surveglatafrom the East and West Ridge sites, both
of which are located at a lower elevation than the EchanisARe02187. Although it only
suneyed the Echanis Project site between July and November, BLM believdsetdata from
winter surveys at thiewer elevatiorEast and West Ridge sitesable itto infer that no sage-
grouse use the higher elevatidohanisProject site inthe winter AR 02187.BLM alsomapped
wildlife habitatsusing vegetation communities, land forms, and field assessments. AR 02091,

AR 02166.
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The FEIS acknowledges that sagyeuse are present at the Echanis site and also assumes
that they are present at the transmission line route, despite the fact that-goosagevere
observed in surveys of the transmission line. The FEIS notethéhhittle Kiger Lek is located
as closeas 1.2 miles from the Echanisofect access roadAR 02205. However, no known leks
are located within 3 miles of the turbine siteR 82205.

While the effects of wind energy development on sage-grouse populations have not been
adequéely studied, the FEIS states thia¢re is the potential for conflict. AR 0218The FEIS
alsoacknowledges that oil and gas development have been fouregdjatively impact sage
grouse populations. AR 0218BLM concludes, “[uptil empirical data are available that
guantify the effects of [wind energy development] on greater sage-grousetpoliaterim
guidance from the ODFW is being used to quantify areas of impact of projects tar gagge-
grouse.” AR 02205.

It is cetainly correct, as ONDA assertbat BLM could have done further surveys and
gathered additizal data. But that is not the question before me. | must decide whether BLM
knew enough about sage-grouse so that its decision to proceed vptbjdw wasnformed,
rather thararbitrary NEPA does not require perfect information. BLM was not required to tally
up the exact number of birdsthe affected arealr. at 10 What NEPA does require is for
BLM and the public to have information about reasonéikéty significant impacts so thegsan
make an informed decision.

BLM dealt with the fact that it lacked complete information about-gggese
assuming that saggrouse were present throughalie project area at all timesd requiring
mitigationaccordingly ONDA agrea thatmitigation, even when it postates the ROD, can be

a reason for upholding an agency’s decision.at 17. |find that BLM had enoughformation
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before itto infer that sage-grouse would be impactéBlLM then made a reasonallecision to
impose mitigation measures and approve the project.
B. Golden Eagles

ONDA also argues that BLM’s eagle surveys were inadequate and inacc&tate
Opening Br. [37] at 42—44.DNDA relies on lhe extrarecorddeclaration of Dr. Smallwood, a
raptor expert, who criticizes BLM’s survey methods and Hatedon his professional
experience andn his 2012, pet-ROD visit to the site. (Smallwood DedW1] 11 1, 4.) Many
of the issues in Dr. Smallwood’s declaration were raised to and addressedggribg during
the DEIS comment periodlr. at 58 BLM and CEFhavemoved to strike Dr. Smallwood’s
declaration | deny that motiofi. However, the declaration does not persuade me that BLM’s
decision was arbitrary and capricious.

| find that BLM undertook sufficient surveys to understand raptor presence irethe ar
BLM surveyed for raptors as part of the general avian use surveys in August thiaweghbér
of 2007. AR 02171. BM also conducted nest surveys at the Echanis sitéhatthnsmission
line route, noting whether the nests were active or inactive. AR 02171-72. Although BLM did
not follow FWS’srecommendatioto conduct nest surveys withir) miles of the project, it did
respond to concerns raised by FWS and ODElAted tathe turbine array, proximitgf the
projectto treed areas, and wind conditions conducive to soaring. AR 02208.

The FEISacknowledges thatptors are present at the Echanis bit¢ states thahey

were observed over canyons and away from ridges where turbines would be loca@2R0AR

® As part of this decision, | defer to BLM’s reasonable and adequatggined decision to make inferences about
sagegrouse winter use of the project area from the winter data gathered at the BAgishiridge sites, as this is a
matter of interpreting scientific data within the agency’s expertise.

® Although | denythe mdion, | am concerned by the practice of hiring experts to analyze and critiqus aftét|

the ROD has been issued. Such an independent expert analysis should bedoi@#eatagency in comments on
the DEIS or FEIS when the agency can take it into@aet instead of after the agency has made its final decision
and issued the ROD.
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The closesactive golden eagle nest to the Echanis site was 2.5 miles away. AR (J2{06.
FEISevaluated the potential impacts on raptors by analyzing how a numti2arnger Zone
Factors” for wind energy projects, including topographic features and proxofiyaging sites
and prey, woul apply athe Echanisite AR 02207.BLM estimatedjolden eagle mortality
from the project at 1.7 eagles per year, using what it considerghe best available
information. AR 022009.

The FEISand ROD incorporate th&vian Plan whichtakes an adaptive approach to
eagleconservation and mitigation. h& Avian Plan provides for mandatory turbine curtailment
(temporary shut down) if wind conditions increase the likelihood of an eagle collision. AR
02200; AR 02973. The location and duration of curtailment would depend on the number and
location of documeted eagle fatalitiehat have occurred up to that time. AR 029TG&e
ultimate goalof the Avian Plan is no net loss of eagles. AR 022108 Echanis Project will
also require a take pernfitom FWSwhich will be valid for five years. During thtsne, data
will be collected, and the permit conditiongl be refined if necessargt the end of the period.
AR 022009.

| find that BLM had sufficient data about eagles in the svesmnable it taleterminethat
eagleswvould be impacted and to deciderngose stringent mitigation measures. In light of the
data it had and the mitigationréquired, | find that BLM’s decision was not arbitrary and
capricious

V. BLM adequately considerechnd responded to other agencies’ critical
comments.

ONDA argues thaBLM'’s decision to issue the ROD and approve the project was
arbitrary and capricious because Blidlled to respond toritical comments from other agencies

and toact on tlose agencies’ recommendations. (Pl. Opening Br. [37] at 330ONDA points
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to examples throughout the record of FWS’s comments that the EIS lacked suffiteeahda
thatfurther surveys were necessaf§ee e.g, AR 14689-90. For example, FWS’s comments on
the DEIS recommendedaglesurveys within 10 miles of the project boundaHowever, BLM
never obtained the additional data requested by FWS; it only surveyed withinlagmirthe
project.

Although BLM did not accede to FWS'’s request for additional surveys, the FEIS does
specifically respond tomanyof FWS'’s articulated concerns about impacts to eaglesesponse
to FWS’s concern that eagles would not be able to pass thadpgiket fence” turbine layout,
BLM provided calculations showing that there would be arhéger spacketween the turbirsé
rotor areas. AR 02208. In response to FWS'’s concern that the turbines would be located in
close proximityto treed area8LM consulted maps showing that nearly every turbine would
have a treeless buffer of at least 100 meters. AR 02208. In response to FW&'s tmaithe
presence of seasonal winds might create soaring condiitok lead to collisionsBLM
determined from three years of site meteorological datéhat such conditions occur
infrequently. AR 02208.

FWS’s comments were mosttical in the earlier stagexd the NEPA processOn the
final drafts of the ROD, which presents all of the mitigation plans desigredbress the
impacts and information deficiencies that concerned FWS and that are thef RHS[3AIS
challenge, FWS’s comments were favorable. FWS stated

BLM has done an excellent job on this final draft product. We appreciate the

manner and extent to which our previous comments have been addressed. This

draft is much tighter than its first iteratioif.we can get these last few issues

addressed and if the ROD is not weakened through subsequent revisions, we think

it can serve as an excellent model for application elsewhere; we will recommend

to our regional and national management that FWS should be prepared to support

Iit.

AR 00591.
18 —OPINION AND ORDER



FWS'’s concerns, particularly those expressed during the earlier stagespobcessjo
notby themselvesvalidate the FEISseeAkiak Native Cmty. v. U.S. Postal Se®13 F.3d
1140, 1146 (9th Cir. 2000), because there need not be a “unanimity of opinion among agencies.”
Alaska Survival v. Surface Transp. Bdd5 F.3d 1073, 1088 (9th Cir. 2013BLM did not have
to defer to FWS’s concerns, but it did need to consider and respond toSeemkialative
Cmty, 213 F.3cht1146.

| find that it didso. For example, as discussed previously, the FEIS explicitly responds to
some of FWS'’s concerns by discussing the “picket fence” turbine layout, ptpxihthe
project to treed areas, and the presence of seasonal winds thiatmaaje soaring conditions
and lead to collisions. AR 02208. In response to FWS’s commemarber drafts thahe
project would havsignificant unmitigated impactse sagegrouse and eagles, BLM incorporated
mitigation plans in the FEIS and the ROSeeAR 02945. FWS'’s critical commentearlyin the
EIS processlo notmandate rejection of the FE8 make BLM'’s decision to proceed with the
project arbitrary and capricious.

V. BLM was not obligatedio have an enforceable mitigation plan in placevhen

it approved the project and was entitled to relyon the assumption that
Harney County would require mitigation for the impacts to private land.

ONDA challenges BLM'’s failure to specify mitigation measures and itsmedi on the
assumption that Harney County would require mitigation for impgagigvate land (PI.
Opening Br. [37] at 47—-48.However, he record shows that the FEIS and the ROMidouss
mitigation extensivelyAlso, BLM incorporated several mitigation and conservation plans in the
FEIS andaheROD, includingthe Avian Plana Habitat Mitigation Plar' HMP”), a Weed
Management and Control Plan, a Revegetation Plan, and a Spill Prevention Plan. AR Q0031-35

AR 02945.
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BLM also conditioned grant of the right-of-way on adoption oHMP into CEP’s
permits fran both BLM and Harney CountyAR 00116;AR 00125. Harney County imposed
the elements of the HM&s Condition 8 to the Conditional Use Permit and has jurisdiction under
the permito enforce it. AR 00036—37This means that the same mitigation measuredwill
required on public and private land.

NEPA requires that an EIS discuss mitigation in sufficient detail that environdmenta
consequences can be evaluatRdbertson490 U.Sat351-52. Of course, becaus is a
procedural statute, NEPA does not require that any harms actually be miti§asSiFork
Band Council of W. Shoshone of Nev. v. U.S. Dep't of Inté&588 F.3d 718, 727 (9th Cir.
2009). The Supreme Court hadarified that the requirement that mitigation be discussed does
not mean mitigation plans must be fully formulated and enforceable before ay agaract.
Robertson490 U.S. at 353. Additionally, NEPA does not require the lead agency to obtain
assurance thahird parties will implement particular mitigation measurik.

The Supreme Court has made clibat BLM need not have a fully-developed and
enforceable mitigation plan in place before it can act, so to the extent that OMikirgy that
argument, ifails. See id. BLM also does not have to be certain that Harney County will
implement the mitigation measures on private laBde d. InsteadBLM was entitled to
assume that Harney County would require mitigation and enforce the HMP as incarpothete
Conditional Use PermitBLM requiredmitigationfor the impacts to public land and reasonably
assumedhat Harney County would require mitigation on private land, steitssionwas not

arbitrary and capriciou$

" Indeed, it is somewhat ironic that ONDA is challending sufficiency of BLM’s mitigatiormeasuresn this case
where BLM has taken the extraordinary measure of reguimitigation on private land by making this a condition
of the rightof-way grant.
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VI. BLM adequatelyanalyzedthe effectiveness of the proposed mitigation
measures.

ONDA argues that BLM failed to analyze the effectiveness of the proposigdtion
measures, in violation of NEPA. (Pl. Opening Br. [37] at 48.) The purpose of discussing
mitigationin theNEPA analysiss to evaluate whether environmental impacts can be avoided.
Robertson490 U.S. at 351-52. To serve this purpose, the discussion of mitigation must contain
an evaluation of “whether the proposed mitigation measures can be effe&iveotk Band
588 F.3d at 727.

The effectiveness of many of the measures contained in the mitigationspddivsous.

For example, reducing the number of noxious weeds and re-seeding with native megetii
as sagebrush will necessarily improve the sagebrush habitat on which sage-ajyouser
other mitigatiormeasureshie FEIS provides specific details about the effectiveness. For
example, the FEIS states that transmission line marking devices “have beésdrepozduce
[avian] collision mortalities by40 to 90 percent.” AR 02234.

For the remaining saggrousemitigationmeasuresl find that it was not necessary for
BLM to independently analyzsffectiveness becauseailoptedca HMP based on th©&DFW
Mitigation Framework whichthe parties and the cooperating agencies agree is a eediyeg
document that represents the kEsénce on saggrouse conservatioh. AR 00116:AR 03001;

AR 05119;Tr. at 20 The HMP includes methods such as modification of livestock grazing,
juniper control, weed control and related seeding, fire control, erosion control, lpabiation,
and broader habitat enhancemeBécause the HMP required management according to the best

available mitigation plant was reasonable for BLM to proceed under the HMP without

& In commenting on the FEIS, ODFW stat&the Departmenand USFWS recommend use of the Department’s
Mitigation Framework as the best scientifically defensible mettloagdior identifying project affected area and
appropriate mitigation actions for sageuse and other wildlife. AR 05119.
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undertaking its own analysis of the effectiveness of each individual mitigagasure in the
plan

BLM also was not required to analyze the effectivenessdofidual eagle, bird, and bat
mitigation measures at the FEIS stage because it adoptadigmePlan which contemplated an
adaptive management approach with ongoing monito02946. In an adaptive
mana@mentschemepngoing monitoring and data collection inform decisions about the
effectiveness of past mitigation and what mitigation is necegsang future.“Allowing
adaptable mitigation measures is a reésjiae decision in light of the inherent uncertainty of
environmental impacts, not a violation of NEPA. It is certainly not arbitracgricious.”
Theodore Roosevelt Conservation P’ship v. Sale&ss F.3d 497, 517 (D.C. Cir. 2010).

The FEISalso provides for a Technical Advisory Committee, composed of
representatives from BLM, FWS, ODFW, CEP, and Harney Cdoryovide advice and
recommendations for develog and implementing mitigationAR 02197. This additional
safeguard will furtheensure thamitigationeffortswill be effective. For all of the above
reasons, | find that the FEIS’s discussion of mitigation and its effectiverasssotarbitrary and
capricious

VII. BLM was not requiredto allow public comment on the changes it made
between the Draft and Final EIS.

In response to comments on the DEIS and as a result of further study, BLM added pages
of new information to the FEISSee, e.g AR 02171-72; AR 02184-88; AR 02190-%At oral
argument, ONDAclarified that one of its main objections BLM'’s action is that the agency
incorporated Wholesale changés the FEIS and did not request puldemment on these
changes.Tr. at 15 ONDA argues that the changes to the FEIS wemaguficant that the

agency should have requested public comment.
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However, the NEPA regulations do not require BLM to request pabiiament on a
FEIS. 40 C.F.R. 8 1503.1. The regulation statés,dgencymayrequest comments on a final
environmentalmpact statement before the decision is finally made. In any case other agencies
persons may make comments before the final decision unless a differentgnmadgd under
8§ 1506.10.”740 C.F.R. 8 1503.1 (emphasis added). Under the regulations, BLM may but is not
required to request comments on an FEIS. Even if the agency does not request comments,
“agencies or persons” may commeéeefore the final decision is issued. 40 C.F.R. § 1503.1
Here, the FEIS was released on October 21, 2011, amtObewas issued on December 28,
2011. Though the regulations only require 30 days between issuance of the FEIS and the ROD,
40 C.F.R. 8 1506.10(b)(2here was a 68ay windowherein whichONDA could have brought
its concerns to the agency’s attentiocamments.

When new information emerges after the DEIS, it may be validly included in t&e FE
without recirculation Wetlands \&ter Dist.v. U.S. Dejt of Interior, 376 F.3d 853, 873 (9th Cir.
2004). This is consistent with the format dfet NEPAregulations, whickestablish a system
wheretheagency will incorporate changes in the FEIS based on comments received on the
DEIS. If the agency @re required to request further commentsry time it made @nges to
the FEIS, the processuld become mired in an endless loop of comments and the resulting
changes until all parties wecempletelysatisfied with the EI®r had collapsed behind the
tortoise at the finish lineThis would have theffectof delaying agency action indefinitely,
which is not the purpose of NEPA.

The NEPA regulations do not contemplate this type of system, and | decline to impose on
the agency a requirement to request comment on the FEIS when the regalajp@mmissive.

Under 40 C.F.R. § 1503.1(b), ONDA had the opportutaitsaiseits concerns duringhe 68day

° ONDA's failure todo so increases my concexibout posROD expert opinion testimonySee supraiote 6.
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period between theES andROD. If this was insufficient time, ONDA could have requested
additional time to comment. It did neither of these thingserefore | find that BLM’s decision
not to request public comments on the FEIS was not arbitrary and capricious.
CONCLUSION

Becausd find that BLM’s decision was not arbitrary and capricious, | gBiri¥l’s
motion [51] for summary judgmenttor the same reasphalso grant CEP’s motion [4&)r
summary judgmerand Harney County’s motion [44dr summary judgmentl deny ONDA'’s
motion [37] for summary judgmeén| also denyhemotiors [48,53] to strike extrarecord

declarationdiled by BLM and CEP.

IT 1S SO ORDERED.

DATED this _1%h day ofSeptember2013.

/s/ Michael W. Mosman
MICHAEL W. MOSMAN
United States District Judge
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