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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON
PORTLAND DIVISION

THERESA ZUMBUSCH,

Plaintiff,
No. 3:12-cv-837-ST
V.
OPINION AND ORDER
WAL-MART STORES, INC., a Delaware
Corp.,

Defendant.

STEWART, Magistrate Judge:

INTRODUCTION

Plaintiff, Theresa Zumbusch (“Zumbusch”)efi a Complaint in the Circuit Court of the
State of Oregon for the County of Multhomalleging one claim for negligence against
defendant, Wal-Mart Stores, In¢Wal-Mart”), arisng from injuries that she suffered on
July 28, 2010, when she slipped and fellrsRant to 28 USC § 1441(a), Wal-Mart timely
removed the case to this court based on divegitydiction pursuant t@8 USC § 1332(a)(1).
Zumbusch then filed a First Amended Complaiitging the same claim for negligence (docket
#8).

All parties have consented to allow a Magistrdudge to enter final orders and judgment

in this case in accordance with FRCP 73 and 28 USC § 636(c) (docket #13).
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Pursuant to FRCP 56(c), Wal-Mart hded a Motion for Summary Judgment (docket
#15). For the reasons set fobdlow, that motion is DENIED.

STANDARDS

FRCP 56(c) authorizes summigudgment if “no genuine issue” exists regarding any
material fact and “the moving party is entiti®® judgment as a matter of law.” The moving
party must show an absenceaofissue of material facCelotex Corp. v. Catretd77 US 317,
323 (1986). Once the moving party doestkse,nonmoving party must “go beyond the
pleadings” and designate specific fadtewing a “genuine issue for trial.ld at 324, citing
FRCP 56(e). The court must “neoeigh the evidence or deterraithe truth of the matter, but
only determine[] whether there asgenuine issue for trial.Balint v. Carson City180 F3d 1047,
1054 (9h Cir 1999) (citation omitted). A Scintilla of evidence,’ or evidence that is ‘merely
colorable’ or ‘not significantly probative,” doe®t present a genuine issue of material fact.
United Steelworkers of Am. v. Phelps Dodge C@&®5 F2d 1539, 1542 t?Qtir), cert denied
493 US 809 (1989) (emphasis in original) (citatmmitted). The substantive law governing a
claim or defense determines whether a fact is matekiddlisu v. Fred Meyer, Inc198 F3d
1130, 1134 (8 Cir 2000) (citation omitted). The court must view the inferences drawn from the
facts “in the light most favordé to the nonmoving party.Farrakhan v. Gregoire590 F3d 989,
1014 (9" Cir 2010), citingAnderson v. Liberty Lobby, In@&77 US 242, 255 (1986).

As both parties agree, Oregon law appliethit® case based onveirsity jurisdiction.
See, e.g., Alaska Rent-A-Car, Inc. v. Avis Budget Group,70@.F3d 872, 886 (oCir 2013).

I
I

I
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UNDISPUTED FACTS

In July 2010, Zumbusch was employed\Mgsaic as a “merchandiser.” Zumbusch
Depo.! pp. 38-40. Her job was to go into retadrsts and conduct product audits for various
companies.ld. She paid a weekly visit to the Wlart store in Portland to “monitor” the
store’s display of Heweltt-Packard productdd, pp. 39-40. That audit included checking on the
products on display, including primgeand laptops, and determining whether ink supplies were
in stock and were in old or new boxdd, p. 40. Zumbusch had beenthe Wal-Mart store
“[hlundreds of times” doing auditdd, p. 44. When she finished auditing a display, she checked
in with the manager of éhelectronics departmentww would sign her reportd.

From time to time, Zumbusch also shoppéddle still in the stoe. Zumbusch Aff.,
(docket #24) 1 4. She usually shopped aftesliimg her audit, but sometimes before starting,
she would grab a protein bar or somethmgrink, depending on the time of dalyl.

On Wednesday, July 28, 2010, at about 2#0) Zumbusch entered the Wal-Mart store
to perform a merchandise audit of Hewletiekard products. Zumbusch Depo., pp. 107-08, 127.
She intended to observe the Hewlett-Packardailisp determine what products needed to be
updated or restockedd, pp. 38-39. However, shortly aftertering the store, she slipped and
fell. 1d, p. 109.

While sitting on the floor, she saw, in “anea about 3 or 4 inches wide and 12 to 18
inches long,” a “series of small puddles. Someze elongated, some wariecular, some were
the size of a quarter, some largemscsmaller.” Zumbusch Aff., § $ee als&Zumbusch Depo.,
pp. 117, 121-22. “Each small puddle appeared teroécled by sandy dirt that had dried

around the edges of each puddle.” Zumbusch Aff.,sg@;alscZzumbusch Depo., pp. 122-23,

! Portions of Zumbusch'’s deposition and other witnestgsdsitions are attached to the declarations of John
Barhoum (docket #17) and Garry L. Kahn (docket #25)atiOns to deposition testimony are to the page numbers
of the deposition transcript.
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126. The liquid appeared to be “clear water.” Zumbusch Aff., { 2. Because the rest of the floor
was clean, “it appeared as though somethingloeels had been pushed through it and, perhaps
the dirt on wheels had tracked and spreaditiuid away from th original spill.” Id. However,
she did not see any cart tracks. ZumbusgboDQe. 126. Photographs were taken of the spill
about 15-20 minutes after Zumbusch fell, baih no longer be located. Zumbusch Depo.,
pp. 111, 114; Cox Depo., pp. 22-24.

Other customers were in the store that ddumbusch Depo., p. 127. She did not see the
liquid on the floor before she felhd does not know how it got thertd, p. 110.

Wal-Mart’s policy is for all employees take responsibility for cleaning up spills.
Burley Depo., pp. 15-17; Kahn Decl., Exs. 9, 13-B0vas customary for a maintenance worker
to do a safety sweep with a 36” broom mop twahree times a day, which he currently does
either at 11:00 am or 1:00 pm or both. Id,2p-25. The “front-end” supervisor at the time,
Tiffany Rainy, walked through that area mayetimes on an average day. Rainy Depo., pp. 5-
6. Itis the store’s policy to regulartheck the aisles for safety every hold, p. 19.

DISCUSSION

Wal-Mart makes two arguments in support of summary judgment. iEasgues that at
the time of her injury, Zumbusahkas a licensee, not an inviteedahat Wal-Mart did not breach
its duty of care to a license&econd, even if Zumbusch wasiawitee, Wal-Mart argues that
she has submitted no evidence that Wal-Mart breaithedty of care to an invitee. After a
careful review of the record and considaratof the arguments at the hearing, this court
concludes that the evidence does permit the inference that Zumbusch was a licensee, and
instead permits only the conclusion that she avhasiness visitor invitee. This court further

concludes that Zumbusch’s testimony is suffictentreate a materialdae of fact concerning
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the length of time the substance in whichmtwsch slipped had been on the floor, precluding
summary judgment in favor of Wal-Matrt.

|. Licenseev. Invitee

Whether Zumbusch was a licensee or invitaelsvant to the standard of care applicable
to Wal-Mart. Johnson v. Shar213 Or App 255, 260, 160 P3d 1004, 1008 (2007) (the duty of
care that a landowner owes twoisitor entering its perty depends on the visitor’s status).

A “licensee” is a visitofwho comes upon the premises for her own purposes with the
consent of the possessoRich v. Tite-Knot Pine Mill245 Or 185, 191, 421 P2d 370, 373
(1966) (citation omitted). Rather than extendamg‘invitation” to the visitor, the landowner
merely gives “permission” for the visitor's presen€gassidy v. Bonhajri96 Or App 481, 486,
102 P2d 748, 751 (2004). The possessor owes a datlcensee only “to put his premises in a
safe condition” and has no duty*tlisclose to the licensee atgncealed, dangerous conditions
of the premises of which he has knowledge(citations omitted).

In contrast, an “invitee” is a visitor ‘Mo comes upon the premises for business which
concerns the occupier, with the occujsenvitation, expressed or impliedRich, 245 Or at
191-92, 421 P2d at 374. The occupier owes greaters to the invitee “to warn of latent
dangers” and also “to protect avitee against those dangerglie condition of the premises of
which he knows or should have known bg tixercise of reasonable caréd’at 192, 421 P2d at
374 (citation omitted).

Oregon has adopted the following two tdstsdetermining whether a person is an
invitee:

Under the first, the “economidaantage” test, anyone who comes
on the premises for business that concerns the occupier, with the

occupier’s express or implied int&tion, is an invitee. Under the
second, the “invitation” test, a g®n is an invitee when the
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occupier, expressly or impliedly,dds the person to believe that it
intended visitors to use the presssfor the purpose that the person
is pursuing and that the use wasgtordance with the intention or
design for which the premises were adapted or prepared.

Walsh v. C & K Market, Inc171 Or App 536, 539, 16 P3d 1179, 1181 (2000) (citations
omitted)

In this regard, Oregon refers to thesRATEMENT (SECOND) OF TORTS 8 332 (1974),
which uses “somewhat different termdd at 539, 16 P3d at 1181. That section provides as
follows:

(1) Aninvitee is either a publiavitee or a busess visitor.

(2) A public invitee is a personha is invited to enter or remain
on land as a member of the public for a purpose for which the land
is held open to the public.

(3) A business visitor is a personavis invited to enter or remain
on land for a purposes directly iodirectly connected with
business dealing with the possessor of the land.

“A person whom section 1132 calls a ‘pubhwitee’ is, under the Oregon cases, an
invitee under the invitation test, while a person wtsattion 1132 calls a ‘business visitor’ is an
invitee under the economic advantage tekl.at 540, 16 P3d at 1182. A customer, who enters
the store either to buy or browse provides ¢tassic example of a “public invitee” because
“store owners want to encourage as many eaplpossible to view their goods and become
purchasers.”ld at 542, 16 P3d at 1182. “The same conclusion follows under the economic
advantage test” which does notju@re “that the visitor's purpose be to enter into immediate
business dealing with the occupiers. Rathese who enter merely to look at the goods
displayed are also bingss visitors.”ld.

Wal-Mart asserts that becausdid not invite Zumbusch tenter its store, she was there

entirely on her own initiative and, thus, was a li@nsAs such, Wal-Mart’'s duty of care to her
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was to warn only of known, latent dangersis lindisputed that WaWart had no knowledge
that any water was on the floor where Zumbugigiped and fell. Therefore, if Zumbusch is a
licensee, then Wal-Mart cannot be higddble to her as a matter of law.

Both parties agree that Oregon has notagleiressed the precise factual scenario
presented by this case. However, a similar sdonarose in at least ommher jurisdiction. In
Miller v. Wal-Mart Stores, InciNo. 01-CV-0709 (ND Okla, March 13, 2003ff'd, 87 Fed
Appx 139 (2004) (applying Arkansas law), thlaintiff was an employee of Rayovac and
entered a Wal-Mart store for the purpose of “merchandising” Rayovac products by distributing
coupons. After completing her task, the plafntilked through the dairy aisle and fell on a
clear liquid, causing her injuries. The trial cowted that the plaintiff was a licensee because
she “was not induced to come onto the propkmt the business benefit of Wal-Martldl at *4.
Rather, she “went on the property for bam business purposes” of monitoring and
merchandising Rayovac products.

Miller is somewhat compelling, given its strikiggdimilar facts. However, this court
finds no support for the conclusion that Zwmsch was a licensee under Oregon law. In
Johnsonsome four years aftéiller, the Oregon Court of Appeals found that a delivery driver
who routinely delivered packages to a perstwose for at least five years was a “business
visitor invitee” under the “economic advantage” teghe critical inquirywas “whether, at the
time that plaintiff was injured, he [or she] wasdefendants’ premises puesit to an express or
implied invitation and whether his [or her] peese was of material benefit to defendantsl.’at
264, 160 P3d at 1010. The court found an implied invitation based on:

plaintiff's regular provsion of services beneficial to defendants

over a period of years and defendants’ ongoing acceptance,
without objection or qualificatiorgf those beneficial services
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which were, necessarily, dependentplaintiff’'s entry onto
defendant’s property.

Wal-Mart argues that Zumbusch walicansee because its store was “merely the
location” of Zumbusch’s audit on the day she waisred. It insists thaZumbusch entered the
store for the benefit of Mosaic and HewlBtickard and entirely at her own initiative,
unscheduled and unannounced. However, dshnsonthis court cannot ignore the fact that
Zumbusch regularly entered Wal-Mart to penfidner audits which also materially benefitted
Wal-Mart. The record reveals that Zumbuscitered Wal-Mart “hundreds” of times performing
product audits, usually on a weekly basis. \Mal+ was aware of her visits and signed off on
her weekly reports. Those audits benefitiedonly Mosaic and Hewlett-Packard, but also
benefitted Wal-Mart by maximizing the sale ofidett-Packard products within the store. The
services she performed obsking and updating Hewlett Packlanerchandise for sale by Wal-
Mart fit well within the “business visitanvitee” by implied invitation described frohnson

“[lInvitee” status need not be express — it may also be implied —

and the totality of the undisputedcumstances here establishes an
implied invitation. . . .

The totality of the circumstances here — the frequency and
regularity of plaintiff's business-related visits over an extended
period of time and defendantshqualified acgetance of the
material fruits of those visits — garise to an irplied invitation.

UnderJohnsonthe only reasonable conclusion todsawn from the evidence is that
Zumbusch was a business visitor invitee atitne she entered Wal-Mart, slipped, and fell.
Accordingly, to the extent it isremised upon the argument that Zumbusch was a licensee at the
time of her injury, Wal-Mart's motion for summary judgment is denied.

I
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[1. Length of Time

Wal-Mart also contends that Zumbusch’s claiitsfaven if she is an invitee. A plaintiff
who slips and falls on a foreign substance must prove:
(1) that the substance wgalaced there by the occupaot,(2) that
the occupant knew that the sulmsta was there and failed to use
reasonable diligence to removeit(3) that the foreign substance

had been there for so long thag¢ thccupant should, in the exercise
of reasonable diligence, hadescovered ad removed it.

Van Den Bron v. Fred Meyer, In@6 Or App 329, 331, 738 P2d 1011, 1012 (1987) (citations
omitted; emphasis in original).

Zumbusch concedes that she has no evidender the first and second prongs of this
test. However, she contends that she has pressuifigcient evidence to eate an issue of fact
that the foreign substance was on the flooaftong enough time that Wal-Mart should have
known it was there. This court agrees.

Two Oregon cases are particulagtructive on thigssue. InAudas v. Montgomery
Ward, Inc, 79 Or App 718, 720, 719 P2d 1334, 1335 (198 intiff slipped and fell after
stepping in a liquid substanoa the floor which “was either melted ice cream, a chocolate
milkshake, or an Orange Julius.” The trial court granted judgment n.o.v. in the face of testimony
that the substance had “a kiofla glaze over the top of it;ivas gooey,” and had “areas around
the puddle that looked almostydy * * or crusted over.”ld. The Court of Appeals reversed,
relying on evidence that “the liquid substarhad crusted over and had begun to dig.at 727,
799 P2d at 1335. “Although there was no experinbesty indicating the time that it would take
for such crusting and drying to begin, theyjaould reasonably infer, based on common
knowledge, that [the] liquid substance would havghave been] on the floor more than a short

time to assume that appearanchl’”
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In Murno v. Richard’s Food Ctr., Inc86 Or App 620, 622, 739 P2d 1097, 1098 (1987),
decided a year afté&udas the Court of Appeals consideredase in which the plaintiff slipped
on “grapes on the tile floor, some of which wex@mpressed to the point that they were merely
a slimy substance on the floor.” The mere thett the grapes were a “slimy substance on the
floor” was not enough to indicate the lehgtf time they had been therkl at 623, 739 P2d at
1099. However, other testimony was sufficient to ter@gury question a® whether the grapes
had been on the floor long enough that the sthoaild have known of it and taken measures to
alleviate the dangerous condition, namely thate were “black marks through the area which
appeared to be grapes which had been runrepeatedly by shopping cayt that plaintiff was
not using a grocery cart, and thétose grapes that had not been over were ‘dirty as though
they had been kicked aroundd at 624, 739 P2d at 1099.

These cases exemplify the distinction expeéd in a more recent case decided by the
District of Maryland:

[T]here is a substantive and logl difference between the cases
wherein the condition of a foreiggubstance, by its nature, supplies
clues as to how long it has been in place and those which do not.
The cases [in which the condition of the substance raises no
inference as to how long it has been there] simply do not dictate a
general rule that under no aimostance does the condition of a

foreign substance raise an infezeras to how long it has been at
the place that it is found.

Kurtz v. Wal-Mart Stores, Inc338 F Supp2d 620, 621 (D Md 2004).
Citing Audasand two other cases, the court determitied plaintiff's testimony “that the
spill on which she slipped had begun to dry at the edge is at least some evidence from which a
reasonable inference could be drawn that thedigad been on the floor a sufficient length of
time for a person under a duty of caraligcover it to have done soltl at 620-21, citingAudas

79 Or App at 720, 719 P2d at 1335 (substance‘g@zey, had a glaze over the top and was
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crusted over”)Smith v. Wal-Mart Stores, In6® SW3d 829 (Ky 1999) (condition of blue liquid
from blue slushy drink normally found insemi-frozen state enough to create reasonable
inference that it had remained on floor long enough for ice to meltFaeg v. F.W.
Woolworth 293 Mass 232, 199 NE 739 (1936) (“coteiey of vomit on a stairway, being
partly dry and hard, warranted an inference ithi@éd been on the stairway long enough to be
discovered”).

Likewise, Zumbusch has offered testimony isight to create theeasonable inference
that the substance in which she slipped had badhe floor long enough toegin to dry: “Each
small puddle appeared to be encircled by saidyhat had dried around the edges of each
puddle.” Zumbusch Aff., § kee also, idf 2; Zumbusch Depo., pp. 117, 121-22, 126. Under
Audas Murno, andKurtz, this testimony precludes summangigment in favor of Wal-Matrt.

ORDER
Accordingly, Wal-Mart’s Motion for SummgrJudgment (docket # 15) is DENIED.
DATED April 17, 2013.

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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