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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF OREGON

CARLOPI THOMASI AN, Case No03:12¢v-01435HU
Plaintiff, OPINION AND ORDER
V.

WELLSFARGO BANK, N.A;;
TRANSUNION, LLC; EXPERIAN
INFORMATION SOLUTIONS, INC,;
and EQUIFAX INFORMATION
SERVICES, LLC;

Defendans.

Michael C. Baxter and Justin M. Baxter, BAXTER & BAXTER LLP, 8835 S.W. Canyarel
Suite 130, Portland, OR 97225f Attorneys for Plaintiff

Robert E. Maloney, Jr., Pilar C. French, and Anthony M. Stark, LANE POWELL PC, 601 S.W.
Second Avenue, Suite 2100, Portland, OR 97204-3268ttorneys for Defendant/ells Fargo
Bank N.A.
Michael H. Simon, District Judge.

United Statedagistrate JudgBennis Hubelssuedrindings andRecommendatiom
this case orMarch 25, 2014Dkt. 98. JudgdHubelrecommended th&efendanwWells Fargo

Bank, N.A.’s (“Wells Fargo”) motion for summary judgment, Dkt. ®&lls Fargés motion to

strike, Dkt. 86at 1 andPlaintiff's motion to strike, Dkt. 7&t 3 be DENIED.
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Under the Federal Magistrates Act (“Act”), the Court may “accept, rejectpdifynin
whole or in part, the findings or recommendations made by the magistrate.” 28 U.S.C.
8636(b)(1)(C). If a partyiles objections to a magistrate’s findings and recommendations, “the
court shall make de novo determination of those portions of the report or specified proposed
findings or recommendations to which objection is matte;'Fed. R. Civ. P. 72(b)(3).

For those portions of a magistrate’s findings and recommendation to which neitlger pa
has objected, the Act does not prescribe any standard of ré&&eWhomasv. Arn, 474
U.S. 140, 152 (1985) (“There is no indication that Congress, in enacting [the Act], intended to
require a district judge to review a magistrate’s report[Jiited Sates. v. Reyna-Tapia, 328
F.3d 1114, 1121 (9th Cir. 2003 bang (the court must review de novo magistrate’s findings
and recommendations if objection is made, “but not otherwise”). Although in the ale$ence
objections no review is required, the Act “does not preclude further review by thet glisige|]
sua sponte.. . . under ae novo or any other standardThomas, 474 U.S. at 154. Indeed, the
Advisory Committee Notes to Fed. R. Civ. P. 72(b) recommend that “[w]hen no timelyiotject
is filed,” the Court review the magistratescommendations for “clear error on the face of the
record.”

Wells Fargatimely filed objections to Judge Hubel's Findireggd Recommendations,
Dkt. 102, to whichPlaintiff responded, Dkt. 10%Vells Fargoobjects to the portion of Judge
Hubel’'s FindingandRecommendation determining that genuine issfi@saterial fact exist
regarding(1) whether Wells Fards investigation of Plaintiff's disputeas reasonablé€?)
whetheWells Fargés records are factually accurate, dBilwhethenWells Fargo’s actions
werewillful. Wells Fargoalso objects to Judge Hubel’s finditigat Wells Fargds laches and

equitable estoppelefenseareinsufficient. Plaintiff argues in response tha) Wells Fargés
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investigation was unreasonable because it failed to go beyond matching Pladdiftifying
information and relied on what Plairitdontends was a fabricated explanation for the absence of
a signed application, (2)V/ells Fargo’s records are factually inaccurate because they indicate that
the account in question is a joint accoant Plaintiff contends she never applied for the
account, and(3) willfulness is a question for the jury akdells Fargofailed to conduct a
“meaningful” investigation. Plaintiff also argues tleguitable defenses are not applieah the
context ofthe Fair Credit Reporting A¢tFCRA”), 15 U.S.C. § 168#t seg., and that Judge
Hubel correctly found that Plaintiff brought heaiens within a reasonable time aftae
violations of the FCRA for which she sues.

The Court has reviewate novo Judge Hubel’s Findings and Recommendatasg/ell
as Wells Fargs objections, Plaintiff's response, and the underlying briefing in the case. The
Court agrees with Judge Hubel’'s reasoning and ADOPTS Judge Hubel’'s Fiaihgs
Recommedation.

The Court provides further discussion of on&\tdlls Fargds objections as fabws.
Wells Fargoobjects in part to Judge Hubel’s findings a®aintiff's claim forawillful
violation of the FCRA on the ground that Judge Hubel misstated the facts of the case. Judg
Hubel stated“Reasonable jurors could disagree as to whethels\WWakgoacted in reckless
disregard of Ms. Thomasian’s rights in, among other thifagéng to report to the CRAs that
liability for the Account could not be confirmed ondklls Fargdearned the Account
application was no longer available.” Dkt. 98 at B&lls Fargoargues that the record before the
Court indicates thatVells Fargovas not aware that the account had been opened by a paper
application until after the start of this litigation. Judge Hubel, howeveryeefenly to the

“Account applicaibn [being] no longer availableld. The evidence in the record indicates that
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Wells Fargowvas aware at least as early as September 15, 2011 that it could not access the
original application but chose to interpret that to mean that the account had been opened
electronically. Dkt. 69-1 at 9. Like Judge Hubel, the Court finds that this fact “aotbag
things” creates a dispute in the record as to whether Wells Kaegothat it could not confirm
Plaintiff's liability for the account and wheth@/ells Fargaacted with reckless disregard.

For those portions of Judge Hubel’s findings and recommendation to which neither party
has objected, this Court follows the recommendation of the Advisory Cageraitid reviews
those mattersor clear error on the face of the record. No such error is apparent.

CONCLUSION

The Court hereby ADOPTS Judge Hubel's FindiagdRecommendations, Dkt. 98.
Wells Fargoés notion for simmaryjudgment, Dkt. 66WVells Fargés motion to strike, Dkt. 86
at1, and Plaintiff's motion to strike, Dkt. & 3, are DENIED.

IT 1SSO ORDERED.

DATED this 1stday ofAugust, 2014.

/sl Michael H. Simon

Michael H. Simon
United States District Judge
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