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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

LEAGUE OF WILDERNESS
DEFENDERS/BLUE MOUNTAINS
BIODIVERSITY PROJECT, et al.,
No. 3:12&v-02271HZ
Plaintiffs,
OPINION & ORDER
V.

JAMESM. PENAY, et al.,
Defendants,
and

BAKER COUNTY, a political subdivision
of the State of Oregon, et al.,

Defendanintervenors.

tJames M. Pefia has succeeded Defendant Kent P. Connaughton and is automatidaitgdsubst
pursuant to Federal Rule of Civil Procedure 25(d).
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HERNANDEZ, District Judge:
On Decembe®, 2014 this Court issued an Opinion and Order that granted in part

Plaintiffs League of Wilderness Defenders/Blue Mourgddwversity Projectand Hells Canyon
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Preservation Coundd (collectively, “Plaintiffs”) motion for summary judgment against the
United States Forest Service and its Regional Ferést the Pacific Northwest Rem

(collectively, “Defendants”f League of Wilderness Defenders/Blue Mountains Biodiversity

Project v. Connaughton, No. 3:T/-02271-HZ, 2014 WL 6977611, at *1 (D. Or. Dec. 9,

2014) The Court held that the Forest Service acted arbitrarily and capricioiotding the
Administrdive Procedure Act‘@PA”) by approving the Snow Basin Vegetation Management
Project (“Project”) in eastern Oregon through the issuance of its RecDetision (ROD”)
andunderlying khal Environmental Impact StatemeffEIS’).

The Court requested further briefing from the jgartegarding the proper scope of relief.
Plaintiffs urgethe Court to vacate the ROD, the FEIS, and three timbersaliésctsapproved
by the Forest Servigeursuant to th@OD. Defendants and Intervendmgree that the ROD
must be vacated; however, they oppose vacatur of the FEIS and the timber salets contrac
arguing that remand without vacatur is a sufficient remEdythe reasons that follow, the Court
vacates the ROD and the FEIS, butthettimbe salescontracts

BACKGROUND

The Forest Service issuedr&IS and ROD in March 2012, establishthg Project’s
plan for logging a nearly 29,000 acre portion of the Wallowa Whitman National Forest
(“WWNP) in northeastern Oregon. In order to implemt& Project, the Forest Service sought

to amend the “Eastside Scregrssset of interim riparian, ecosystem, and wildlife standards for

2 Plaintiffs’ Complaint also named as defendants the United States Fish and \@idiifee and

Gary Miller, Field Supervisor, United States Fish and Wildlife Service, infiicsab capacity.
Plaintiffs’ claims against thosesténdants have been dismiss&deOrder, Dec. 9, 2014, [140].

% The intervenors in this case are Baker County, Union County, Boise Cascade Wood Products,
American Forest Resource Council, Chary Mires, and Oregon Small Woodlandsafigsoc
(collectively, “Intervenors”). Se®rder, March 14, 2013, [22].
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timber sales applicable to public lands east of the Cascade Mouhting essenc@yohibit
the harvest of oldjrowth trees.

Plaintiffs challenged the legality of the FEIS and the ROD. The Court atfjattde
Forest Service’s FEIS and ROD violated the National Environmental PaticdA U.S.C. 88
4321,et seq(“NEPA"), and the National Forest Management Act, 16 U.S.C. §8§ HQ&ig.
(“NFMA"), in the following ways: (1) insufficiently analyzing the cumtilee impacts of its
proposed action; (2) failing to prepare a supplemental environmental impactestatershow
the environmental impact of the Project on elk and their habitat; (4) failing tosksahd
include documents critical to the Forest Service’s analysis iREg (5) failing to ensure the
scientific integrity of thé=EIS regarding the categorization of a specific kind of forest; and (6)
failing to articulate a rational connection between the characteristics Bfdjext area and the
choice to adopt site-specific, rather than foreste, amendments.

STANDARDS

The APA provides that the “reviewing costtall hold unlawful andset asidegency
action, findings, and conclusions found to be ... arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with’law‘without observance of procedure
required by law.” 5 U.S.C. 8§ 706(2)(&) (D). When a court determines that an agency’s

decision wasinlawful under the APA, vacatis the standard remed$e. AlaskaConservation

Council v. U.S. Army Corps of Engineg 486 F.3d 638, 654 (9th Cir. 2007 fider the APA,

the normal remedy for an unlawful agency action is&b asidethe action. 5 U.S.C. § 706(2).
In other words, a court shoulddcate the agency's action and remand to the agency to act in

compliancewith its statutory obligations.{citation omitted), rev'd and remanded sub nom.

Coeur Alaska, Inc. v. Se. Alaska Conservation Council, 557 U.S. 261 (Z088a Valley
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Alliance v. Dep't of Commer¢e&58 F.3d 1181, 1185 (9th Cir. 20q4Although not without

exception, vacatur of an unlawful agency rule normatigompanies a remand.”); ldaho Farm

Bureau Fed’n v. Babbitt, 58 F.3d 1392, 1405 (9th Cir. 1995) (“Ordinarily winegudation is

not promulgated in compliance with the APA, the regulation is invalidcgprdAm.

Bioscience, Inc. v. ThompspA69 F.3d 1077, 1084 (D.C. CiO@1) (relief for APA error

“normally will be a vacatur of the agency’s ordeiReed v. Salazai744 F. Supp. 2d 98, 119

(D.D.C. 2010) (“default remedy” is to set aside agency action taken in violation GX)NEP
Although the Supreme Couraiscautioned courts against granting injunctive relief
as a matter of course in NEPA cases, it did not question the use of vacatur asrd stametdy.

SeeMonsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 165 (203@)courts to employ

partial or complete vacatur before considering the “drastic and extraordrehey of

injunction); Sierra Club v. Van Antwerp, 719 F. Supp. 2d 77, 78 (D.D.C. 2010) (“While

the U.S. Supreme Court made clear in Monsé#mabthere is no presumption to other injunctive
relief, ... both the Supreme Court and the D.C. Circuit Court have held that remand, along with
vacatur, is th@resumptively appropriate remefy a violation of the APA.” (citation omitted)).

Vacatur is not, however, requirgdalifornia Canmunities Against Toxics v. U.S.

E.P.A., 688 F.3d 989, 992 (9th Cir. 2012). Wleeniity demands, a court may elect not to vacate

an illegal agency decision on remaBgeHumane Soc’y v. Locke, 626 F.3d 1040, 1053 n.7 (9th

Cir. 2010) (‘In rare circumstancesvhenwe deem it advisable that the agency action remain in
force untilthe action can be reconside@deplaced, we will remand without vacating the

agency'’s action.”)Ctr. For Food Safety v. Vilsack, 734 F. Supp. 2d 948, 951 (N.D. Cal. 2010)

(“[T]he Ninth Circuit has only found remand without vacatur warranted by equityecosin

limited circumstancesxamelyserious irreparable environmental injury.”).
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To determine whether vacatur would be appropriategiven case, the Ninth Circuit

adopted the standard describediled-Signal, Inc. v. U.S. Nuclear Regulatd®pmm’n, 988

F.2d 146 (D.C. Cir. 1993). Under tAdlied-Signalstandard, “[w]hether thagency action
should be vacated depends on how seribegagency’s errors are ‘ancetthisruptive

consequences of an interim change that may itself be changedf§r@alCommunities

Against Toxics, 688 F.3d at 992. Thatdsurts may decline to vacate agency decisions when

vacatur would cause serious arrédmediable harms thatgnificantly outweigh the magnitude of
the agency’s error.
DISCUSSION

Final Agency Action

As an initial matter, the parties dispute whether the FEIS is a “final agency’actio
subject to judicial reviewmnder the APADefendantand Intervenorsontend that only the
ROD, and not the FEIS, is a final agency action subject to this Court’s review. The Cour
disagrees.

Defendants argue that the issuance of the ROD is the “consummation of thendecisio
process—and thus the final agency actian the context of NEPA and, thereforthe underlying
FEISis notsubject to judicial reviewDefs.’ Br. 9.Neither of the two cases cited by Defendants
supports their argument.

The first case Defendants cif&erra Club v. U.S. Dep't of Energy, 825 F. Supp. 2d 142

(D.D.C. 2011), stands for the proposition th&EIS was nothe final agency action when the
agency indicated that a ROD regarding the topic of the FEIS was forthcoming. Sielike
Club, here the Forest Service issued the ROD finalizindgrEi8. Therefore, both documents

became final agency actions.
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The other case cited by Defendants supports Plaintiff's positi@dgon Natural

Desert Ass'n v. Bureau of Land Mgmt., 625 F.3d 1092, 1118 (9th Cir. 2010), the court held that

“[o] nce an EIS's ahgsis has been solidified in a ROD, an agency has taken final agency’action
Defendantsnterpret the Ninth Circuit’'s statemetat mearthata FEIS, as an independent
document, is not subject to judicial review. However, Defendants fail to meh&t@regon

Natural Desert Ass’'goes on to cite an additiorzdse from the Ninth Circués well as cases

from four other Circuit Courts of Appeathat make clear that an El@dependent of a ROy

afinal agency actionSee, e.g.Laub v. U.S. Dep't ohie Interior 342 F.3d 1080, 1087-91 (9th

Cir. 2003) (holding that the ROD and EIS for a program were final agency a&woaghita

Watch League v. Jacobs, 463 F.3d 1163, 1173 (11tl2@6) (holding it “well settled that ‘a

final EIS or the record of decision issued thereon ttiomg] | final agency action’) (quoting

Sw. Williamson County Cmty. Ass'n v. Slater, 173 F.3d 1033, 1036 (6th Cir. 199&0a Club

v. U.S. Army Corps of Engineers, 446 F.3d 808, 815 (8th Cir. 2006) (noting that “[t]InenSeip

Court has strongly signaled that an agency's decision to issar environmental impact
statement is a ‘final agency action’ permitting immediate judicial review under NEEifihg

Ohio Forestry Ass'n, Inc. v. Sierra Club, 523 U.S. 726,(1998)) Utah v. U.S. Dep't of the

Interior, 210 F.3d 1193, 1196 (10th Cir. 2000) (holding that “judicial review of final agency
action under the Administrative Procedure Act . . . provides the proper procedure togehallen

the sufficiency of an EIS”); Sierra Club v. Slat&P0 F.3d 623, 631 (6th Cir. 1997) (holding that

“it appears weHestablished that a final ELS . constituté¢s] the ‘final agency action’ for
purposes of the APA” and collecting cases).

In sum,Oregon Natural Desert Assand the asedt citesmake clear that once an ROD

has been issued, both thelB and the ROD are final agency actions subject to judicial review.
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Il. Application ofAllied-SignalFactors

This Court found a combination of significant substantive and procedural flaws in the
Forest Service’®ROD andFEIS. Taken together, these flaseyiously undermine the Forest
Service’s ability to fulfill the purposeof NEPA and the NFMAApplying theAllied-Signaltest,
the Court evaluates the seriousness of the agency’s errors “(and thus thefeéeibt whether
the agency chose correctgmnd the disruptive consequences of an interim change that may itself

be changed.Allied-Signal, In¢ 988 F.2d at 150-51.

a. Seriousness of Agency’s Errors

Defendants do na@ddresghe seriousness of the Forest Service’s errors iIR@IB and
FEIS. However, Intervenors characterize the errors as merely “legal defsittiat do not
raise“serious doubtshat the‘agency chose correctly’ or that the agency made an impermissible
substantive decision to reduce fire and improve forest health.” Intvs.’ Br. 6 (qédliedr
Signal 988 F.2d at 150). The Court disagrees with Intervenors’ characterization.

The Court’'s summary judgment opinion detailed the substantive and procedural flaws in
theROD andFEIS; therefore, the Court does not repeat the analysisSegkeeague of

Wilderness Defenders/Blue Mountains Biodiversity Project v. Connaughton, NoC¥+12-

02271HZ, 2014 WL 6977611, at *1 (D. Or. Dec. 9, 2014) for the full analysis. However, the
Court notes a few examples that demonstrate the gravity of the Forest Sezwioes

The Forest Service conducted an inadequate cumulative srgoaadysis. In developing
the Project, the Forest Service failed to adequately consider the cumulativesiofygzacst
amendments to the Eastside Screens within the WWNF. Furthermore, the Eorest failed to

explain its choice of geographic scope used to analyze the Project’'s cumulatetsion the
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pileated woodpecker and American marten, which are management indicator speues f
growth habitat.

In a recent ojmion in this District, Judge Simon addressed the importance of an adequate
cumulative impacts analysis in fulfilling the purpose of NEPA:

NEPA “declares a broad national commitment to protecting and promoting
environmental quality,” a commitment it furthers by forcing agencies to cortbele
environmental consequences of their actions. Robertson v. Methow Valley Citizens
Council, 490 U.S. 332, 348-50 (1989). Cumulative impacts analysis is at the heart of this
process, and a failure to analyze cumulative impacts will ranélgver—be so minor an

error as to satisfy this first Allie@ignalfactor.

Leaque of Wilderness Defenders/Blue Mountains Biodiversity Project v. U.&tFerv., No.

3:10-cv-01397-SI (D. Or. Dec. 10, 2012) [107] ((hereinafter “LOWD, slip opVhile Judge

Simon’s unpublished opinion is not binding upon this Court, the Goueeswvith his

assessment of the importarafean adequateumulative impacts analysis to the NEPA process.
Similarly, the Forest Service’s failure to include documents critiiciéé analysis in the

FEIS and its failuréo prepare a new oupplemental EIS for the Project light of significant

reworking of its analysis makes vacatur necessdrg.Horest Service violated NEPA by failing

to includecertaindraft Specialist Reports in the appendices of the draft EIS, failing to make the

draft Specialist Reports publicly alable during the comment period, failing to ever disclose the

draft Specialist Reports, and failing to disclose the final Specialist Repditthtee weeks

before the due date for Plaintiffs' administrative appsthe Court previously noted, “[#h

Forest Service’s actions resulted in a final EIS that precluded meaningfysiarregarding

project impacts on the goshawk, American marten, and pileated woodpéthePprest

Service insulated a portion of the Project from public scrutiny and deprivéditpeblic

input”; and “[t]he consequences of this omission are ongbireague of Wilderness

Defenders/Blue Mountains Biodiversity Project v. Connaughton, No.@W-R2271-HZ, 2014
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WL 6977611, at *20 (D. Or. Dec. 9, 2014he Forest Servicelsehavior regarding the
Specialist Reports impacted the integrity of the ROD and FEIS. This egenaosis.

The remainder of the Forest Service’s errors, such as failing to ensuceetiidis
integrity of the FEIS anthiling to adequately justify #nchoice to adopt sitgpecific
amendmentgender thigCourt unable to determine whether the “agency chose correctly.” See
Allied-Signal 988 F.2d at 15Accordingly, the Forest Service’s errors in this case weigh in
favor of vacatur.

b. Disruptive Consequences

Defendantsargue that vacatur of the FEIS will “disrupt future agency decision-making
and improperly involve the Court in determining how the Forest Service is to complhyevith t
law in the future’because the Forest Service will be obligated to prepasbdally new EIS
rather than using its judgment on how to proc&es.’ Br. 5.While the Court is sympathetic to
the agency’s wish to exercise its own judgment in how to proceed, the Court finds that the
obligation to prepare a new EIS is not an unreasonable inconvenience or harm, buteather t
logical result of vacating legally deficientFEIS. In other words, Defendants’ argument that
vacatur will have disruptive consequences becausagerecy will lose its discretion to decide
whether to set aside tiIS isunpersuasive. As Judge Simon noted in his opinion, “[w]henever
an agency is told it cannot do what it was planning to do, it will be inconvenienced and its effort
will be delayed.LOWD, slip op.at 8.

Defendants cite many cadassupport of their argument that a court is not “to substitute
its judgment for that of the agency” by dictating how the agency should covithlyhe law in

the future See, e.qg.Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

However, the principle from Overton Paakd the other cases cited by Defendanthat, when
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conducting arbitrary and capricious review, the court is not empowered to seb&ijutdgment
for that of the agency. Here, the Court already found thatdhesEService’s actions were
arbitrary and capricious. Thesuenowis the proper scope of the remedy. Vacating the Bt
ROD does not dictate how the agency should comply with the law in the future. Ratherst lea
to the agency theistretionof howto appropriately proceeafter setting aside the arbitrary and
capricious agency actions.

Intervenors argue that vacatur will “significantly set back forest heaidtnhents”
because it will “delay the Forest Service from reducing fuels to avoid ldsengntire forest to
wildfire.” Intvs.” Br. 7. The Ninth Circuis earlier ruling on a preliminary injunction in this case
is instructive:

Even though fire and insect risks are to a degree speculative, mitigatings&sdk a

valid public interestSeeMcNair, 537 F.3d at 1005 (citing Wildwest Inst. v. Bull, 472

F.3d 587, 592 (9th Cir. 2006)). We have given this claim great weight when the risk is
imminent or the danger has beg&eeAlpine Lakes Prot. Soc'y v. Schlapféd,8 F.2d

1089, 1090 (9th Cir. 1975) (per curiam) (holding that an injunction was not in the public
interest because many trees at issue were already infested by insects, which made larg
scale spreading across other lands inevitable absent logging). That is not therease

The FEISstates that, if no action is taken, “[f]ire suppression can be expected to continue
and be highly successful,” and notes the possibility of “periodic insect outbreaks.”
Without evidence of an imminent threat, we cannot say that the inability to mitighte su
risks for a temporary period outweighs the public's interest in maintaining elktheaint
mature trees in the Forest.

League of Wilderness Defenders/Blue Mountains Biodiversity Project v. Cononau@b®? F.3d
755, 766 (9th Cir. 2014)his Court ackowledges that the “temporary period” contemplated by
the Ninth Circuit is perhaps shorter than the period of time it could take the Farese $@
complete a new FEIS. Nevertheless, the disruption to the agency’s plans thegwiilfrom
vacatur of the FEIS is outweighed by the benefit of ensuring that a legal anchi@degIS and

ROD are in place before @ameversible loggingrojectbegins.
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Finally, Intervenors assert that the Court must consider the disruptive conssspienc
vacating the FEIS on job creation in the timber millse Court again refers to the Ninth
Circuit’s prior decision in this case, which stated that although job creatioreleaant to the
public interest, a temporary delay of the economic benefits of jobs was outddighhreatened
irreparable injuryld.

c. Balancing thllied-Signalfactors

After examining “how serious the agency’s errors are ‘and the disruptivequoersces of

an interim change that may itself be chang@alifornia CommunitiesAgainst Toxics, 688 F.3d

at 992 (quotinAllied Signal 988 F.2d at 150-51), the Court finds tBatfendantand
Intervenors have not made a sufficient showing to warrant deviation from the getethht
unlawful agency actions are set aside and remanded.

Only inlimited circumstances has the Ninth Circuit decliteeglacate agency decisions

thatdid not comply with NEPA. LOWD, slip op. at B California Communities Against

Toxics the Ninth Circuit held that the EPA made both procedural and substantive errors in its
rulemaking process regarding the construction of a new power plant in Californidinthe

Circuit believed that vacating the EPA's rule in the interim would resgigmificant public

harms: the region was in dire need of more energy sources, and “haltmljanhedollar

venture employing 350 workers” would be “economically disastrddsdt *3. Applying the
Allied-Signalstandard, the Ninth Circuit declined to vacate the agency decision and allowed
construction to go forward while the EPA corrected the errors on remand, althoughrthe c

made clear that the power plant could not commence operation until the new, valid EPAsrule wa

in place.
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TheAllied-Signalapproach accords with earlidmth Circuit cases as well. ldaho

Farm Bureau Fed'n v. Babbithe Ninth Circuit held that the U.S. Fish and Wildlife Service, in

listing a snail species andangered, technically erred in not making a provisional report
available to theublic before the close of the comment period. 58 F.3d 1392, 1402-04 (9th Cir.
1995). However, the Ninth Circuit determined that vacating the agency’s rulgotvas

appropride because that could result‘the potential extinction of an animal specidd. at

1405. The Ninth Circuit determinethat the procedural error was unlikely to alter the agency’s
final decision, whilevacating the rule in the interioould have devastating consequences.

Similarly, inWestern Oil & Gas v. U.S. Environmental Protection Agency, 633 F.2d 803

(9th Cir. 1980), the Ninth Circuit did not vacate pollution reduction designations under the Clean
Air Act because doing so would have thwartdebperation of the Clean Akct in the State of
California during the time the deliberative process is reenadtedt 813. In addition, the

plaintiffs in Western Oil & Gaswho had challenged the EPA’s rulemaking, agreed with the

court that the existing designations should remain in place during refdaat812.

As Judge Simon noted Hése cases are noteworthy for the significant disparity between
the agencies’ relativelsninor errors, on the one hand, and the damage that vacatur could cause
the very purpose of the underlying statutes, on the 6th&WwWD, slip op. at 6. This disparity
distinguishes these cases from the one presently before the lienartthe agency’s errors are
not minor. Furthermore, Defendants and Intervenors fail to persuade the Courté#tat gauld
cause damage to thery purpose of the underlying statutes, NEPA and the NFMA. Instead,
vacatur allowghe Forest Service to fully and meaningfully address the substantive and

procedural flaws detailed in tl@ourt's summary judgment opinion.
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[I. Timber Sale Contracts

The Forest Service has voluntarily suspended three timbercsalgacts that were
awardeda implement the Project. Johnson Decl. 9The parties agree that the timber sales
cannot proceed until the Forest Service corrects the errors in the ROD andiShedrified by
this Court. Despite the necessity of vacatur for both the ROD and the FEIS, thedDelutles
that it is not necessary to judicially intervene regarding the timber saleaatsnitr order for the
Forest Service to comply with this Court’s summary judgment opinion.

Plaintiffs urge the Court to vacate, enjoin, or judicially suspend the contrkstgif3
argue that the timber sales contracts are the product of illegal agencyaactjdrecause the
agency promulgated the erroneous action in the first place, Plaintiffs should nqtilbed¢o
depend on the Forest Service to maintain its voluntary suspensions.

According to Defendants and Intervenors, the question of how to administer the sontract
in the wake of this Court’'s summary judgment opinion is one that should be left to tleg'agen
discretion. Defendants subntiite declaratiomf the WWNF Timber Contracting
Officer/Program Manager to prove that the Forest Sehasenav suspended all three contracts
andthat “no work on the projects can proceed until the WWNF issues a new decision” on the
Project and the ForeSeervice lifts the suspensiond. 1Y 3-4. The contracts provide that the
Forest Service has the authority to modify or cancel the contracts as neededint factbe
new decisionld. § 5. Specifically, the contracts state that the “Contracting Offiaey, by

written order, delay or interrupt authorized operations under this contract or . . . rhadify t

*In 2012, the Forest Service awarded the Puzzle Timber Sale to Boise Cascadadtioots P
Johnson Decl. § 2. In 2013, the Forest Service awarded the Empire Timber Sale to Dodge
Logging, and the Skull Timber Sale to Boise Cascade Wood Protticibe Enpire and Skull
Timber Sale contracts were suspended on August 13, 2014, and the Puzzle Timber Sate contr
was suspended on December 15, 204.47 3.
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contract in whole or in part” in order to “ensure consistency with the land and resource
management plans or other documents prepared pursuaniNatibieal Environmental Policy
Act of 1969, 42 U.S.C. 4321-4347d.

The parties cite numerous cases in support of their positions. Taken together,ghe case
instruct this Court that the scope of the remedy as to the timbscealeacts is an equitable
decision, subject to this Court’s discretion. While the Court could vacate, enjoin, or suspend the
contracts, it is not required to do so. In this regard, the Ninth Circuit's decision reiort

Cheyenne Tribe v. Hodel, 851 F.2d 1152 (9th Cir.1988), is instructive. There, the plaintiffs

argued that coal leases issued without proper N&rysisshould be voided, and not merely

suspended, to avoid the new NEBRAalysisbeing tainted bybureaucratic commitmehto the

leases. Th€ourt disagreed, finding:
[T]he difference between voiding the leasand suspending them does not create any
major difference in the process that must now go on. We see no reason to suppose that
the Secretary will feel greater commitment to the origimaject if the leases are not

voided but held in abeyance until a new evaluation is made.... We assume the Secretary
will comply with the law.

Id. at 1157 Similarly here, whether the contracts remain in place here or are vacated during the
remand is nolikely to alter the Forest Servicedecisions on how to proceed in light of the
vacated ROD and FEIS. The Forest Service must comply with the law mowivaydaand the

Court assumes it will do scegardless of whether or not the contracts are judicially or
voluntarily suspended. The Court does not need to interfere with the Forest Servigataryol

suspension of the contracts at this pdd#e alspConner v. Burford, 848 F.2d 1441, 1461 (9th

Cir. 1988) (holding that certain gas leases need not be invalidated, even though those leases had
been sold in violation of NEPAecausé was sufficient to enjoin “any surfaabisturbing

activity to occur on any of the leases until they have fully complied with NERAto instruct
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that “future environmental analysis by the federal agenciesrsttathke into consideration the
commitments embodied in theleases already sold.”) (emphasis in origingdrelaws on

Board v. Johnson, 743 F.2d 677 (9th Cir. 1984) (finding that even though an EIS should have

been prepared prior to the offer of contracts, the court was not required to suspend dleestontr

In a more recent case from the Eastern District of California, Sequoidkemesr &

Earth Islandnst. v. U.S. Forest Serv., No. CV F 07-1690 LJO DLB, 2008 WL 5054100 (E.D.

Cal. Nov. 19, 2008}he plaintiffs challenged, among other things, the Forest Ses\viaigure to
prepare &EIS for a logging projectWhile litigation was pending, the For&rvice withdrew
the challenged administrative actiand suspended thienbersale contracawarded pursuant to
the proposed project plall. at *1. When the plaintiffs nevertless challenged the timber sale
contract, the court held that it was not resaey to vacate the contréecause the plaintsgf
interests were “protected because the timber sale contract is suspended anecanfurced
absent NEPA complianceld. at *9.

In Sequoia Forestkeepexs opposed to the present céise,Forest Service made clear

that any new NEPA analysis would “begin from scratch” and not be supplenteatsf t

previous environmental analysid. at*9. Here,Plaintiffs arguehat “the Forest Service has

made no such concession and may simply do the supplemental analysis without any’scoping.
Pls.” Memo. 26. However, given thiSourt’s rulingvacating the FEIS and the ROiDe Forest
Service will be required to create a nE#IS if it wants to proceed with the timber sale
contractsTherefore, Plaitiffs’ concerns should be alleviatethe additional cases cited by
Plaintiffs merely support the proposition that this Court could set asiderntrads, not that it is

required toSee e.q, Friends of the Earth v. Hall, 693 F. Supp. 904, 912 (W.D. Wa. 1P&8);
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River Tribe v. U.S. Forest Serv., 615 F.3d 1069, 1080-81 (9th Cir. 202Q) courts have long

held that relief for a NEPA violation is subject to equity princig)es

Plaintiffs’ injuries are remedied by the vacatur of the ROD and the FEIS. There is no
current injury stemming from the continued existence of the suspended comcis
discussed above, the contracts cannot be reinstated until the Forest Seinassescthe \rs
identified by this Court. The decision of how to proceed with the contracts in light@ourt’s
vacatur of the ROD and the FEIS is a decision best left to the discretion of tlog.age

CONCLUSION

This case is remanded to the Forest Servictuftier proceedings consistent with this
Opinion & Order, and the Project ROD and FEIS are vacated

Plaintiffs shallpreparean appropriate judgment consisternth this Opinion. Plaintiffs
mayincorporatethe appellate costaxed bythis Courton September 2, 201434] in that
judgment. Afterconferringwith counsefor Defendantsand Intervenors, Rintiffs shall submit
theproposed judgment to th@ourtfor reviewwithin 14 daysof thedae below. If the parties
cannotagree om judgment, Rintiffs should notify theCourt, which wil then shedule a

telephone conference.

IT IS SO ORDERED. l
Dated this ( /Q day of Al\lerl , 2015.

U\"ﬂm MM//A‘AC@@

MARCO A. HERNANDEZ
United States District Judge
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