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UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF OREGON

DONNA JOYCE BERJETTEJ,

Plaintiff, CaseNo. 3:13-cv-00420-AC

V. OPINION AND ORDER

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

Defendant.

ACOSTA, Magistrate Judge:

Donna Berjettej (“plaintiff) seeks judicial review ofthe final decision of the
Commissioner of the Social Security Admingion (“Commissioner”) denying her application
for Disability Insurance Benefit§DIB”). Because the Commsioner’s decision is supported by

substantial evidence, the decision is AFFIRMED.
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Procedural Background

Plaintiff filed her application for DIB on June 28, 20@Heging disability as of January
17, 2005. (Tr. 27.) The Commissioner deniedamalication initially ad upon reconsideration,
and she requested a hearing before an Adtnative Law Judge (“ALJ”). After an
administrative hearing, the ALJ issued acdion on April 18, 2007, finding plaintiff not
disabled. (Tr. 24.) The Appeals Council denied plaintiff's subsequent request for review, and
plaintiff appealed to the United States District Court. (Tr. 5ydgé Brown reversed and
remanded the case for further proceedingsrjettej v. Astrug2010 WL 3056799. On remand,
the case was assigned to ALJ Riley Atkins, wietd a second hearing and issued a decision,
again finding plaintiff not disabte (Tr. 670-82.) Plaintiff seeksdicial review of that decision.

Factual Background

Born in July, 1958, plaintiff was 48 years old on date of ALJ Atkins’'s decision. She
alleges disability due to combined impairngemcluding major depres& disorder, anxiety,
post-traumatic stress disorder, vertigo, headaches, and degenerative disc disease of the cervical
spine. (Tr. 670, 672.) Plaintiff speaks Eniglead has a high school education. (Tr. 681.)

Standard of Review

The court must affirm the Commissionerdecision if it is based on proper legal
standards and the findings are suppotigdsubstantial evidex in the record. Hammock v.
Bowen 879 F.2d 498, 501 (9th Cit989). Substantial evidence isdme than a mere scintilla.
It means such relevant evidenas a reasonable mind might equicas adequate to support a
conclusion.” Richardson v. Peralegl02 U.S. 389, 401 (1971) (quoti@pnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)). The court musigivéboth the evidencthat supports and

detracts from the [Commissioner’s] conclusiond/artinez v. Heckler807 F.2d 771, 772 (9th
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Cir. 1986). “Where the evidence as a whole agipert either a grant ordenial, [a court] may
not substitute [its] judgment for the ALJ'sMassachi v. Astrue486 F.3d 1149, 1152 (9th Cir.
2007) (citation omitted).

The initial burden of proofests upon the claimant &stablish disability. Howard v.
Heckler, 782 F.2d 1484, 1486 (9th Cir. 1986). Tweet this burden, the claimant must
demonstrate an “inability to engage in any sabial gainful activity byreason of any medically
determinable physical or mental impairment wheelm be expected . . . to last for a continuous
period of not less than 12 mbst” 42 U.S.C. § 423(d)(1)(A).

The Commissioner has established a fivg-sexjuential process for determining whether
a person is disabledBowen v. Yuckerd82 U.S. 137, 140 (1987); 20FCR. 8§ 404.1520. First,
the Commissioner determines whether a claimant is engaged in “substantial gainful activity”; if
so, the claimant is not disableduckerf 482 U.S. at 140; 20 C.F.R. § 404.1520(b).

At step two, the Commissioner determines whether the claimant has a “medically severe
impairment or combination of impairments.”Yuckerf 482 U.S. at 140-41; 20 C.F.R. §
404.1520(c). If not, the claimant is not disablé&dickert 482 U.S. at 141.

At step three, the Commissioner determinestivér the impairment eets or equals “one
of a number of listed impairmenthat the Secretary acknowledgee so severe as to preclude
substantial gainful activity.”ld.; 20 C.F.R. § 404.1520(d). If so, the claimant is conclusively
presumed disabled; if not, the Commissioner proceeds to stepYfockert 482 U.S. at 141.

At step four, the Commissioner determines whether the claimant can still perform “past
relevant work.” Yuckert 482 U.S. at 141; 20 C.F.R. 8§ 404.1590( If the claimant can work,
she is not disabled; if she ro@ot perform past relevant wg the burden shifts to the

Commissioner.Yuckert 482 U.S. at 141. At step five, timmissioner must establish that the
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claimant can perform other work.ld. at 142; 20 C.F.R. 8§ 404.1520(e) & (f). |If the
Commissioner meets this burden and proves thatcthimant is able to perform other work
which exists in the national economy, shaot disabled. 20 C.F.R. § 404.1566.

The ALJ's Findings

The ALJ performed the sequential analysis.sfp one, he found that plaintiff had not
engaged in substantial gainful activity since &eged onset date through March 21, 2010, her
date last insured. (Tr. 6721t step two, the ALJ concludetthat plaintiff had the following
severe impairments: major depressive disgralysthymia, posttraumatic stress disorder, a
history of heart palpitations, and mild degeneratlise disease of the wecal spine. (Tr. 672-
73.) At step three, the ALJ determined thatngl#fidid not have an ipairment or combination
of impairments that met or medisaequaled a listed impairmen{Tr. 673.)

The ALJ next assessed piaif's residual functional cagrity (“RFC”) and found that
plaintiff could perform light wek, with the following limitdions: she can reach overhead no
more than occasionally due to cervical pain; shedoasimple work with on¢o-three step tasks;
she cannot perform or concentrate so as to sustaie complex tasks; she can engage in limited
contact with coworkers but no public contaennd she must avoid tadties that involve
hazardous equipment, machinery or heights inwthekplace. (Tr. 674-75.) At step four, the
ALJ found that plaintiff was unabl® perform any past relevant vko (Tr. 680.) At step five,
based on the testimony of a vocational expeviE(), the ALJ concluded that plaintiff could
perform jobs that exist in significant numbénghe national economyncluding small products
assembler, laundry folder, andpea sorter recycler. (Tr. 681.Accordingly, the ALJ found

plaintiff was not disabled(Tr. 682.)
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Discussion

Plaintiff argues that the ALJ failed taccount for her moderate limitations in
concentration, persistence and pace in the RFCs Br. 16. The ALJ assessed plaintiff's RFC
and found plaintiff capable of performing simplenwavith one-to-three stefasks, stating that
plaintiff could not perform or @ancentrate so as to execute mooenplex tasks. (Tr. 674-75.)
See also Berjettej v. Astrudlo. 09—CV-892-BR, 2010 WL 3056799 (D. Or. July 30, 2010)
(citing numerous judicial decisions which courts conclude basen the particular records at
issue that an RFC limiting a claimant to slem@nd routine work does not account for his
limitations in concentration, persistence, and pasayjor v. Astrug2012 WL 3597423 at *3-4
(D. Or. Aug. 2012). Numerous other courts hawvacluded based on tiparticular records at
issue that a limitation to simple and routinerkvaloes capture a claimant’'s limitations in
concentration, persistence, and pa&ee Stubbs—Danielson v. Astr689 F.3d 1169, 1173-75
(9th Cir.2008). In other words, there is not &garical rule that limitations in concentration,
persistence or pace translatetspecific RFC limitationSaylor, 2012 WL 3597423, at *3-4.

In Stubbs-Danielson v. Astruthe Ninth Circuit held an RF restricting the claimant to
simple tasks adequately captured his moderaiétions in concentration, persistence and pace.
539 F.3d 1169, 1173-74 (9th Cir. 2008)he Stubbs-Danielsomourt explained that the ALJ's
decision was supported by the “state psycholagistdings which concluded that the claimant,
despite certain pace deficiencies, retained tlilg¢yato do simple, repetive, routine tasks.”ld.
at 1174. The ALJ's limitation toiraple tasks thus properly traagtd the claimant’s “pace and
mental limitations[] into the only concretestrictions available to him.”ld. at 1174. Here,
plaintiff's consultative physiciaBill Hennings, Ph.D., opined thataintiff was not significantly

limited in her ability tounderstand and remember very shard aimple instructions or in her

Page 5 — OPINION AND ORDER



ability to remember locations and work-likgocedures. (Tr. 440.) Dr. Hennings found no
significant limitations in plaintiff's ability tocarry out very short ral simple instructions;
maintain attention and concentaat for extended pesds; sustain an ondary routine without
special supervision; or makergle work-related decisions.d() Plaintiff does not cite to any
concrete restrictions supportég the record that would trangdainto anything more than the
limitations captured in the ALJ's RFC assessmeBte, e.g.Pl’'s Br. 17. Thus, the Court
concludes that the ALJ's assessment of pli&imtRFC is supported by substantial evidence in
the record and was appropriately limited to simple taskRee Stubbs-Danielspf39 F.3d at
1173-74. The ALJ’'s assessment of plaintiff's RFC is affirmed.
Conclusion

The Commissioner’s decision ssipported by substantial evidenin the record, and it is
thereforeAFFIRMED.

IT IS SO ORDERED

DATED this 30thday of June 2014.

/sl John V.Acosta
JOHN V. ACOSTA
United States Magistrate Judge
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