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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
PORTLAND DIVISION
JOAN F. ROISLAND,
No. 3:13-cv-0588-MO
Plaintiff,
AMENDED OPINION AND ORDER
V.
FLAGSTAR BANK, FSB, NORTHWEST
TRUSTEE SERVICES, INC., MORTGAGE
ELECTRONIC REGISTRATION

SYSTEMS, INC.,andFEDERAL HOME
LOAN MORTGAGE CORPORATION |,

Defendants.

MOSMAN, J.,

Plaintiff Joan Roisland filed suit in Mmdmah County Court in November 2012, seeking
to unwind the nonjudicial foreclosure of hesidence and to recover for other damages.
Defendants removed to this court under 28.0. § 1441 and moved to dismiss [11, 15] the
complaint under Federal Rule of Civil Proceeld2(b)(6). | have considered Defendants’
motions and the evidence appended to Ms. Roisland’s complaint and submitted by Defendants.

As discussed further below, | dismiss Ms. Raidla first, second, thirdpfurth, fifth and seventh
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claims with prejudice. | dismiss Ms. Roislasdixth claim with prejdice as to Defendants
MERS and Freddie Mac and withouejrdice as to Defendant Flagstar.
BACKGROUND

Ms. Roisland alleges that she first purclibdee property at issdever [twenty] years
ago” and that she executed the deed of trussae in this case in 2009. (Compl. [1-1] T 1-2.)
Ms. Roisland does not dispute tishie went into default on the loan in 2011. The property was
nonjudicially foreclosed upon in 2012. The propevas purchased at the trustee’s sale by
Federal Home Loan Mortgage Corporationd 8s. Roisland remains in possession. (Compl.
[1-1] 1, 7.) Ms. Roisland brought suit in Mwimah County Court against Flagstar Bank, FSB
(“Flagstar”); Northwest Trustee Services, IntNorthwest”); MortgageElectronic Registration
Systems, Inc. (“MERS”); and “Federal HomedrmoMortgage Corporatd (“Freddie Mac”).

Her suit challenges the nonjudicial foreclosureceedings as improper and seeks to unwind the
trustee’s sale. (Compl. [1-1] at 8.)

The gravamen of the complaint is thatf@®welants “knew or shodlhave known that the
preconditions for initiating a non-judicial forecloswfePlaintiff's real propgy were not met . . .
the recorded assignment [from MERS] to Flagatas false . . . [and] that MERS did not have
authority to act on behalf of theeneficiary.” (Compl. [1-1] 1 8.)

The complaint was filed on November 27, 2042, Ms. Roisland did not serve any of

the defendants until March 8, 2013. Only Defent MERS was served on that date.

! Defendant Northwest filed a motion to dismiss [15]. Subsequently, | entered a stipulatechjLj@@ineetween
Plaintiff and Defendant Northwest. Defendant Northveggeed to be bound by my ultimate judgment on the
validity of the deed of trust or notices issued by Northwest (as trustee) in connection with the nonjudicial
foreclosure. Plaintiff’s first, seconéfth, sixth, and sevehtclaims were dismissed @gst Defendant Northwest
pursuant to this judgment [23].
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Defendants MERS and Flagstar then removed the suit to this court under 28 U.S.C. § 1441. No
other Defendant has been served.

In Oregon, a loan secured by the borrowesa property is mosiften secured using a
deed of trust, which functions as a mortga§ee Brandrup v. ReconTrust Co., N3&3 Or.

668, 675—77, 303 P.3d 301, 305-06 (2013). In this caselettd of trustexures a promissory
note embodying Ms. Roisland’s obligation tpag the loan for $110,000 from First Priority
Financial, Inc., the lendér.(Def.’s Mem. [12] Ex. A.)The promissory note bears an
endorsement from First Priority to Defend&tagstar. (Def.’s Mem[12] Ex. A.) The
endorsement shows that Defend@laigstar is the holder of the promissory note. As noted, the
promissory note is secured by the deed of trust granted by Ms. Roisland.

The deed of trust named Defendant MER®eseficiary and Fidity National Title® as
trustee. (Compl. [1-1] 12 & Ex. 1 at 1.) MRoisland submitted the deed of trust along with her
complaint. (Compl. [1-1] Ex. 1.) The deefitrust, which was recorded on March 26, 2009,
includes a notation directing return of the deetHagstar Bank” after recording. (Compl. [1-1]
Ex. 1 at 1). Ms. Roisland alleges that Defenddagstar “serviced Plaintiff's loan secured
through Plaintiff's deed of trust” and that she matlédoan payments to Flagstar. (Compl. [1-1]
19 2, 5.) Defendant Flagstar argues that bedaissaotation already appeared on the deed of
trust when it was recorded on March 26, 2009, desir that at that time Flagstar “would
immediately acquire” the promissory note fromsEPriority. (Def.’sMem. [12] at 2—-3.)

Plaintiff has pointed to no alteaitive explanation for this notati on the deed of trust, and my

examination of the documents has revealed none.

2 First Priority is not a party to this suit.

® Fidelity National Title is not a party to this suit.
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Ms. Roisland does not dispute that shiadked on the promissory note in 2011.
Defendants argue that at thatémefendant Flagstar, as holdettlud note, was already entitled
to enforce the deed of trust mathstanding that Defendant MER&as nominally the beneficiary
of the deed of trust. (Def.'s Mem. [12] at 3.)

On December 29, 2011, MERS assigned its nontiaaéficial interest in the deed of
trust to Defendant Flagstar, which then appadribefendant Northwest as successor trustee.
Both the assignment and appointment wererdembon January 11, 2012. (Compl. [1-1] EX. 2;
Def.’s Mem. [12] Ex. B.) Defendant Northwestorded a Notice of Default and Election to Sell
on the same day and held a trustee’s saMayn18, 2012. (Compl. [1-1] § 7 & EX. 3, 4.) The
property was purchased by Defendareddie Mac. (Compl. [1-1] 1 7.) The Trustee’s Deed was
recorded on May 23, 201ZCompl. [1-1] Ex. 4.)

The complaint includes some allegations tiegotiations had been or were occurring
after Ms. Roisland’s default and prior to thegidosure. (Compl. [1-1] 1 7.) Ms. Roisland
alleges:

From March 2012 to Mid-May 2012, andlate as the morning of May 18, 2012,

Flagstar negotiated with Plaintiff's dndrized representatives to postpone or

rescind the foreclosure sale, suggéstbe prospects of postponement were

encouraging, and yet took no action topsthe sale or communicate further with
Plaintiff or her representatives.

(Compl. [1-1] 1 7.) Ms. Roisland does not, howewentend that she ever actually entered into
a forbearance agreement with Defendant Flagstar.
Ms. Roisland asserts seven claims for religf unlawful foreclosuwe under Or. Rev. Stat.

8 86.735; (2) violation of the Oregon Unlawful Trade and Business Practices Act (“UTPA”)

* As discussed further below, until June 2013 the Supreme Court of Oregon had yet to decide whethemthe Orego
Trust Deed Act allowed MERS to serve as beneficiary; ssiate and federal courts in this district had previously
held that it did.C.f. Sovereign v. Deutsche BaBk6 F. Supp. 2d 1203, 1212 (D. Or. 20B¥yer v. Bank of

America et. al.800 F. Supp. 2d 1157, 1161-62 (D. Or. 208bmers v. Deutsche Bank Nat'l Trust,0¥o.

11020133, slip op. at 4 (Or. Cir. Ct. Jul. 6, 201Ljt see James v. ReconTrust,@d5 F. Supp. 2d 1145, 1155-59

(D. Or. 2012).

4 — AMENDEDOPINION AND ORDER



under Or. Rev. Stat. § 646.607-08; (3) declaratory jahgras to the validity of the foreclosure;
(4) declaratory judgment as to the validitytloé deed of trust and promissory note and the
interests in the real property;) Breach of contract; (6) vidian of the Oregon Unlawful Debt
Collection Practices Act (“UDCPA”), Or. Rev. Stat. § 646.639; and (7) &t gjtie. (Compl. [1-
1] 11 9-33.)

On May 10, 2013, Defendants Flagstar, MER&I Freddie Mac filed a motion to
dismiss [11] under Federal Rule of Civildeedure 12(b)(6). On June 6, 2013, the Oregon
Supreme Court issued two opinionstpent to Plaintiff's claim.See Brandrup353 Or. 668,
303 P.3d 301Niday v. GMAC Mortgage, LLG353 Or. 648, 302 P.3d 444 (2013). My
construction of these opinions atteir application to the facts dfis case guides my rulings on
Defendants’ motion to dismiss [11].

LEGAL STANDARDS

When reviewing a motion to dismiss, the dauust “accept all factliallegations in the
complaint as true and constrile pleadings in the light mofstvorable to the nonmoving party.”
Knievel v. ESPN393 F.3d 1068, 1072 (9th Cir. 200%).court need not accept legal
conclusions as true becauselifgadbare recitals of the elen®nf a cause of action, supported
by mere conclusory statements, do not suffickshcroft v. Igbal556 U.S. 662, 678 (2009). In
considering a motion to dismiss, a court may tasgkce of documents appended to a pleading or
on which a pleading necessarily relies withoomverting the motion to one for summary
judgment. Lee v. City of Los Angele250 F.3d 668, 688—89 (9th Cir. 2001).

To survive a motion to dismiss for failure to state a claim under Federal Rule of Civil
Procedure 12(b)(6), “a complaint must contaiffisient factual matter, accepted as true, to

‘state a claim to relief that is plausible on its facddbal, 556 U.S. at 678 (quotingell Atl.
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Corp. v. Twombly550 U.S. 544, 570 (2007)). A plendithat offers only “labels and
conclusions” or “naked assertion[s] devoid‘bfrther factual enhancement™ will not suffice.

Id. (quotingTwombly 550 U.S. at 555, 557). While the plaintiff does not need to make detailed
factual allegations at the pleading stage, the dilmgamust be sufficiently specific to give the
defendant “fair notice” of the claim and the grounds on which it r&ssErickson v. Pardus

551 U.S. 89, 93-94 (2007) (per curiam) (citihgombly 550 U.S. at 555).

Federal Rule of Civil Procedure 81(c) prdes that these standards apply to suits
removed from state court under 28 U.S.C. § 1441gsi$hey do to complaintgiginally filed in
federal court. Ms. Roisland has not moved for leave to amend or submitted a proposed amended
complaint, and thus | have considered the suffoyiesf her pleading in #hform originally filed
in Multnomah County. To the extent | digmia claim solely for failure to satisfy these
standards | dismiss without prejadi Ms. Roisland is free to file an amended complaint that
satisfies federal pleaty standards.

DISCUSSION

Consideration of Extrinsic Evidence

Ms. Roisland attaches several pertinent docusnenthe complaint: the deed of trust, the
recorded assignment of the beneficial indetherein by Defendant MERS to Defendant
Flagstar, the Notice of Default and ElectiorSell filed by Defendant Northwest, and the
trustee’s deed. (Compl. [1-1] Exs. 1-4.) Defaridasubmit a copy of the promissory note signed
by Ms. Roisland and the Appointment of Successor Trustee recorded on January 11, 2012.
(Def.’s Mem. [12] Exs. A & B.) Because tpéeadings and the parties’ arguments rely upon
evidence adduced from these documents, | muastrdene whether | may consider this evidence
without converting Defendants’ motion to dissinto a motion for summary judgment under

Federal Rule of Civil Procedure 12(d).
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The Ninth Circuit recognized ibee v. City of Los Angeldisat a court may consider
documents submitted as part of the comphaititout so converting a motion. 250 F.3d at 688.
It is also proper for a court to consider aduiil documents if their awghticity is not contested
and the complaint “necessarily relies on thenal”’ (internal quotations omitted). Ms. Roisland
alleges that she signed a promissory notedaed of trust on March 20, 2009 naming Defendant
MERS as beneficiary. All claims are premisedthe existence of the promissory note and deed
of trust and on the foreclosupeoceedings evidenced by DefendBlarthwest’'s appointment as
trustee, the Notice of Defaulind the trustee’s deed. Ms. Raigl’s complaint relies upon the
existence of these documents, including those submitted by Defendants. Ms. Roisland does not
dispute the submitted documents’ authentic®nnsequently, | consider it proper to rely on
these documents and have done so.

Il. Validity of the Trustee’s Sale

The Supreme Court of Oregon heldBrandrupthat for purposes of the Oregon Trust
Deed Act (“OTDA") Defendant MERS cannot servenasninee beneficiary of a deed of trust.
The court held that “beneficiary,” as usedhe OTDA, means the lender or subsequent holders
of the promissory note secured by teed of trust, as the lender successor) is “the person for
whose benefit a truskeed is given.”Brandrup 353 Or. at 683—-88, 303 P.3d at 309-11 (quoting
Or. Rev. Stat. § 86.705(2pee also Niday353 Or. at 657—-60, 302 P.3d at 449-51.

The core of most of Ms. Roisland’s chaligss to the foreclosure proceedings is
Defendant MERS'’s involvement in the executaomd enforcement of the deed of trust.

Although the complaint is vague on this pdimds. Roisland’s arguments in opposition to the

® Ms. Roisland alleges that the defendants failed “to reabassignments of Plaintiff’s Trust Deed or promissory
note prior to instituting disclosure,” that defendants filefatse assignment of Plaintif'Trust Deed in support of
their foreclosure action,” that defendants initiated emnducted a non-judicial foreclosure “without proper
authority,” and that defendants assigtieel deed of trust subsequent tstituting foreclosur@roceedings “while
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motion to dismiss indicate that the undartybasis for her challenge to the non-judicial
foreclosure is that Defendant MERS “never hadhauty to transfer benefial interest in a trust
deed to Flagstar, who later assigned to edimsing trustee.” (Pl.'Resp. [22] at 3.)

A. As Holder of the Promissory Note, Defendant Flagstar Held the Beneficial
Interest in the Deed of Trust

The facts apparent from the documentsifigth Multnomah County in connection with
the deed of trust and nonjudicial foreclosuregeedings indicate thatemonjudicial foreclosure
proceeding in this case complied with @oa law notwithstanding MERS’s involvement.

The deed of trust at issue in this casedat#is that the lender was First Priority, the
trustee was Fidelity National Title, and thatf@elant MERS held the heficial interest “as
nominee for Lender and Lender’s successorsaas@ns.” (Compl. [1-1] Ex. 1 at 1Brandrup
andNiday establish that MERS cannot Idigahold this beneficial interest, however. Rather, itis
clear under these decisions tha kander or its successor-in-intarissholder of the beneficial
interest in a deed of tru&tThus, under the deed of trust hehe holder of the beneficial interest
was First Priority Financial, the lender, notwithsding that the deed of trust said that MERS

was the beneficiary “as nominee.”

proceeding with foreclosure proceedings under an invalid [Notice of Default].” (Compl. [161)] WNo specifics
are alleged. Consequently, | would dismiss Ms. Roisland’s first, third, fourth, and seaémthfok failure to state
a claim on which relief could be granted even if | did not dismiss them for the reasons arthoeitated

® TheNiday court concluded:

[R]legardless of MERS’ designation as [beneficiamyfhe trust deed, and regardless of wording in
the trust deed that purports to grant MER&ious “interests” belonging to the lender “if
necessary to comply with law or custom,” MERSraatrbe the beneficiary of the trust deed in this
case. Rather, insofar as the trust deed “se¢aresnder” the “repayment of the Loan” and other
covenants relating to that obligation, the lender [ ] was the original “beneficiary” of the trust deed
for purposes of the OTDA.

353 Or. at 660, 302 P.3d at 451. In this case, theteniterests were conveyed to a successor-in-interest when
the lender endorsed the promissooge over to Defendant Flagstar.

" In contrast with the facts at issueNiday, in this case it was the holder of the note that instituted foreclosure by
appointing a successor trustee, rather M&RS itself appointing a successor trusteee Niday353 Or. at 659-60,
302 P.3d at 450-51. Thus, in this case whether MERS could hold the beneficial agergsbperly-appointed
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In Brandrup the Supreme Court of Oregon reaffirmed the longstanding principle that
when a promissory note changes hands the besahterest in a deed of trust securing that
promissory note “follows the promissory note thatecures” by operation of law. 353 Or. at
694, 303 P.3d at 315. In this case, the promissoty bears an endorsement from the original
lender, First Priority, to DefendaFlagstar. This endorsemenade Defendant Flagstar holder
of the promissory not®.By virtue of that status, DefenuiaFlagstar also became the holder of
the beneficial interest in ¢hdeed of trust securing thatte by operation of lawSee Niday353
Or. at 660—62302 P.3d at 451-52.

The endorsement apparent on the face of the promissory note shows that after its
execution by Ms. Roisland on March 20, 2009, Ddént Flagstar became the holder of the
note. As such, Flagstar became the holder of theflmgal interest in the deed of trust securing
that note by operation of lawsee Niday353 Or. at 660—62, 302 P.3d at 451-52. As holder of
the beneficial interest, Flagsiiself could appoint a succesgaustee to institute non-judicial
foreclosure proceedings under the OTDA. Althouglassignment of the beneficial interest in
the deed of trust from Defendant MERS (theminee” holder) to Defendant Flagstar was made
and recorded with the county prior to the tees$ sale, this assignment can have had no effect,
because as a matter of law MERS could not hold theflwal interest in the deed of trust. An
assignment of an interest by an entity that doé$oldl that interest to the entity that does hold

that interest can be regarded as nothing more than a legal nullity.

agentof the true beneficiary is not at issugee Brandrup353 Or. at 701-10, 303 P.3d at 319-23. Consequently, |
need not consider whether MERS is an agent of the holder of the note in this case.

8 Although the exact date on which Defendant Flagstar bet#eolder of the promissory note is not asserted by
Defendants, based on the relevant documents | find tHah&ent Flagstar become the holder either between March
19 and March 26, 2009, or immediatéhgreafter. In either case, DefentlBlagstar was the holder by January
2012, when the nonjudicial foreclosure proceedings were initiated. | have found neatioer why the deed of

trust (which was security for the promissory noteuld have come into its possession after recording.

9 — AMENDEDOPINION AND ORDER



Because Defendant Flagstar held the benefidiatest in the deed of trust by virtue of its
position as holder of the promissory note appointment of Defendant Northwest as successor
trustee was proper under Oregon law.

B. Brandrup andNiday Reaffirmed that Such a Tansfer of the Beneficial
Interest Is Not An “Assignmeti that Need Be Recorded

Ms. Roisland argues that the nonjudicial fooscire violated the OTDA even if Flagstar
held the beneficial interest in the deedrakt when it appointed Defendant Northwest as
successor trustee because the assignment pfahssory note by First Priority to Defendant
Flagstar had not been recordedregon law provides that nguelicial foreclosure cannot be
instituted to enforce a deedtodist unless “[t]he trust deed, aagsignments of the trust deed by
the trustee or the beneficiary and any appointroéa successor trugt@are recorded in the
mortgage records in the countiaswvhich the property describedtine deed is situated.” Or.
Rev. Stat. 8 86.735(1). Ms. Roislaadjues that this statutenders the foreclosure on her
property improper.

The Supreme Court of Oregon, however, esgthbl that informal transfer of the
beneficial interest in a deed of trust, sashthat which occurs by operation of law when a
promissory note is endorsed oveiataew holder, is not an assigem that must be recorded to
satisfy Or. Rev. Stat. § 86.735(1). The coadsoned that § 86.735 “assumes the existence of an
assignment in recordable form” and found that tta@sfer of a promissory note cannot serve
that function. Because a promissory note genecalhtains no description of real property and
does not transfer, encumber, or otherwise affectitle to real propertyit cannot be recorded.”
Brandrup 353 Or. at 696, 303 P.3d at 316. This principle was reaffirmiéiany, in which the
court held that where the trustetl’s beneficiary, the originldnder, had “sold the promissory

note associated with the trust deed, that tir@isadoes not qualify as aassignment][ ] of the
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trust deed’ for purposes of the redmg requirement of ORS 86.735(1)Niday, 353 Or. at 660—
61, 302 P.3d at 451. Consequently, Defendant Flag$sdlure to recordhe transfer of the
deed of trust securing the promissory noteasgrounds for invalidating the non-judicial
foreclosure under Or. ReStat. § 86.735(1).

Ms. Roisland does not allege any other assegrtrof the trust deetthat was required by
Or. Rev. Stat. § 86.735 to be recorded in ordethfertrustee to instituteonjudicial foreclosure
proceedings. (Pl.’s Resp. [22] at 3-4.) sA€h, her complaint alleges no violation of § 86.735
that could render the trustee’s salealid. To the extent that Ms. Roisland seeks to allege any
other theory by which the OTDA waviolated in the course tfe foreclosure proceedings, her
complaint fails to state a claion which relief can be granted undgbal. Consequently, Ms.
Roisland’s first claim for relief is dismisse@ecause Ms. Roisland has alleged no improprieties
in the nonjudicial foreclosure pceedings that could invalidateettrustee’s sale, her third and
fourth claims seeking declaoay judgment of the validity athe sale and the rights and
obligations of the partied her seventh claim to quiktle are also dismissed.

II. Or. Rev. Stat. § 86.770(1) Bars Post Hoc Challenge to a Trustee’s Sale

Defendants direct the court to Or. Rev. S§a86.770(1), which provides that “[i]f, under
ORS 86.705 to 86.795, a trustee sptisperty covered by a trudeed, the trustee’s sale
forecloses and terminates the interest in tlopgnty that belongs toerson to which notice of
the sale was given.” This court has clygsahalyzed Or. Rev. &t § 86.770(1) and its
interaction with the OTDA’s overarchinglsame for nonjudicial foreclosures hikityuk v.
Nw.Tr. Servs., In¢c--- F. Supp. 2d ---, No. 12-1518, 2013 WL 3388536 (D. Or. June 26, 2013).
The statute provides that an intgres “foreclosed and terminateif’'the trustee’s sale occurred

“under ORS 86.705 to 86.795.” TMkityuk court considered whethartrustee’s sale can be
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said to have occurred “under ORS 86.705 to 86.¥@%re the plaintiff poirg to errors in the
nonjudicial foreclosure proceedings, but raibese errors only after the sale has been
completed and the trustee’s deed recordddat *3-5 (quoting Or. Rev. Stat. § 86.770(1)).

The OTDA gives the trustee—who holds legtétio the deed of trust—*“the power to
sell property securing an obligationder a trust deed in the event of default . . . subject to strict
statutory rules designed pootect the grantor.'Staffordshire Invs., Inc. v. Cal-Western
Reconveyance Cor®R09 Or. App. 528, 542, 149 P.3d 150, 157 (2006). The OTDA has dual
purposes: (1) to “provide ‘creditors withgaick and efficient remedy against a defaulting
grantor;” and (2) to “protect the grantor agditise unauthorized loss of its property and to give
the grantor sufficient opportunitp cure any default.”Mikityuk, 2013 WL 3388536 at *6
(quoting Staffordshire 209 Or. App. at 542, 149 P.3d at 157-58). The OTDA provides that the
recitals in a trustee’s deed thets been recorded after a préypeoticed nonjudicial foreclosure
sale are “prima facie evidence in any court eftituth of the matters storth therein” and are
“conclusive in favor of a purchaser fealue in good faith relying upon themSee id. These
presumptions have been described as &pli@t ‘statutory presumption of finality.””Mikityuk,
2013 WL 3388536 at *6 (quotingtaffordshire 209 Or. App. at 543). This presumption of
finality arises, however, only after a grantogigen ample notice of an impending sale by the
required notices such that any improprieties masaksed before the trustee’s sale takes place.
See idat *7 (“Presumably, the leglature believed anyone choostogchallenge a non-judicial
foreclosure should raise thoseattenges before the sale.”)

TheMikityuk court concluded that the OTDg\tombination of detailed notice
requirements and the statutory presumption ofifinandicate that “[o]Jne who waits until after

the trustee’s sale risks having one’s properterest ‘foreclosed and terminatedd. (quoting
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Or. Rev. Stat. § 86.770(1)). Having noted that other OTDA provisions support the conclusion
that a recorded trustee’s deed is tadmarded as final, éhcourt concluded:

[T]he text and context of the OTDA u®nstrate that the legislature weighed

efficiency, certainty, and tiiality against the threat of wrongful foreclosure and,

after including notice provisions intended to protect the grantor from wrongful

foreclosure, came to the conclusion thhe need for certainty and finality

trumped the risks of wrongful foreclosure.

| find theMikityuk court’s reasoning persuasive atgconclusion sound. The grantor’s
remedy for OTDA violations in connection with thef@mwement of a deed fust is to raise any
defects in the trustee’s powersale upon receipt of notice, prim the trustee’s sale and the
recordation of thérustee’s deed.

In this case, as was the casdiikityuk, Ms. Roisland does not dispute that she was in
default on the loan at the time of the trustee’s aatéthat she received the required notice. Any
claim to challenge the proprietf the trustee’s sale could haween brought upon receipt of the
statutorily required notices. Catuently, even if | had nobéind that the trustee’s sale was
proper due to Defendant Flagstagtguitable interest in the deedtrust, | would bar this post
hoc challenge to the triee’s sale under Or. Rev. Stat. 8§ F®(@). Ms. Roisland’s interest in
the property was “forecloseda terminated” under Or. Rev.&t 8§ 86.770(1) by the trustee’s

sale.

V. Breach of Contract Claim

Ms. Roisland also brings a claim for breadltontract. She alleges that “Defendants
failed to deal with Plaintiff in good faith, actevithout proper authority, and foreclosed upon the
Plaintiff's real property in viation of Oregon law and by usif@se certifications.” (Compl.

[1-1] Ex. 1 T 24.) She alleges that theseoasti‘breached the [ ] promissory note and Trust

Deed agreements as well as the implied coveofigood faith and fair dealing for eachd.
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At the outset, | note that this claim mbst dismissed as to all Defendants who have
never been in a contractual tedaship with Ms. Roisland. M$£oisland alleges no contractual
relationship with Defendants MERS\d Freddie Mac. Consequentl dismiss with prejudice as
to these defendants. The alleged contracts-pithimissory note and deed of trust—were entered
into with the original lender, First Priority. Bedant Flagstar became a party as First Priority’s
successor-in-interest. In the same way, anaagh it is not specificallalleged, it appears on
the face of the deed of trust that Defendant iINeeist would have become a party to the deed of
trust contract upon appointmesd successor trusteBee Brandrup353 Or. at 681, 303 P.3d at
308 (discussing the “traditional three-party truse¢d arrangement—debtor/grantor, trustee, and
lender-beneficiary”).

Defendants argue that all claims in thig should be dismissed for Ms. Roisland’s
failure to provide notice and opporitynto cure as required under tleed of trust. The deed of
trust provides:

Neither Borrower nor Lender may commence. any judicial action ... that

arises from the other party’s actions purdguanthis Security Instrument or that

alleges that the other party has bremchny provision of, or any duty owed by

reason of, this Security Instrument, until such Borrower or Lender has notified the

other party ... of such alleged breamhd afforded the other party hereto a
reasonable period after the giving otkuwnotice to take corrective action.

(Complaint [1-1] Ex. 1 1 20.) It cmot be denied thahis breach of contract claim “alleges that
[Defendants Flagstar] breached papvision of, or [a] duty owed by ason of” the deed of trust.

Ms. Roisland does not disputeatlshe did not give notice @mmpportunity to cure before
filing this suit to chdenge enforcement of the deedtifst through nonjudicial foreclosure
proceedings. Rather, she argues that heratioig under the notice and cure provision would
run only to the original lendekFirst Priority, who was the othearty to the contract. (Pl.’s

Resp. [22] at 4.) Putting asidhe internal inconsistency afl argument that no defendant is
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entitled to rights under the contraghile asserting a claim agairesich for breach of that same
contract, | find that Defendant Flagstar, as successor-in-interest to the original “Lender” under
the contract, succeeds toiiights and obligation.Consequently, Ms. Roisland did owe an
obligation to provide nate and opportunity to cure to Defendant Flagstar.

Ms. Roisland does not disputeat she did not satisfy thequrements of the notice and
cure provision. Because it is clear that MsisRmd cannot allege thahe satisfied the notice
and cure provision, amendment would be futile, and thus | dismiss with prejudice as to
Defendant Flagstar as wéfl.

V. Unlawful Business and Trade Practices

Ms. Roisland’s second claim for relieff@ violation of the Oregon Unfair Trade
Practices Act. She alleges that Defendants “peficesent[ed] their authority to foreclose;” that
Defendants recorded an assignment of the dé&dst “containing false information;” that
Defendants “[assessed] improper and unauthorizedfegsarges; [caused] confusion related to
the parties’ relationships, righ@nd services; and [misrepresafjtamformation.” (Compl. [1-1]

1 13.) Without more factual detail than thesegat®ns provide, it isinclear exactly what acts

of Defendants are at issue in thedlegations. Consequently, the complaint fails to state a claim

? See Williston on Contrac74.10 (4th Ed.) (noting that all contraights may be assigned in the absence of clear
language expressly prohibiting the assignment). In this tteesdeed of trust clearly provides that “[tjhe Note or a
partial interest in the Note (together with this Securigtrument) can be sold one or more times without prior
notice to Borrower.” (Compl. [1-1] 1 20.)

1% pefendant argues that all claims outghbe dismissed for failure to satisfy the notice and cure provision. (Def.’s
Mem. [12] at 6-8.) While | expect that at least the first, third, fourth, and seventh claims wouldié&lthe
requirements of the notice and cure provisions, as claims “arising from the other pamy's patsuant to this

Security Instrument,” | decline to rule on that question because | have dismissed these claims on independent
grounds. The only claim | dismiss without prejudice is Risisland’s UDCPA claim against Defendant Flagstar. |

am unable to determine, on the sparse allegations contained in this complaint, whether any UDCPA claim that Ms.
Roisland may be able to allege would arise from “actmursuant to this Security Instrument” (or otherwise fall

within the provision’s purview). Defendant Flagstar is, beer, free to argue that a failure to provide notice bars

such a claim if Ms. Roisland chooses to reassert it.
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under the UTPA on which relief can be grantéd.the very least | must dismiss this claim
without prejudice.

However, the UTPA did not cover loan trangons when Ms. Rdsnd took out the loan
and granted the deed of trust in 20@eeLamm v. Amfac Mort. Corp44 Or. App. 203, 204,
605 P.2d 730, 730 (198Mtaeger v. Johnsqr25 Or. App. 131, 132, 548 P.2d 532, 534-35
(1976);see alsdHogan v. Nw. Tr. Sery$lo. 10-6028, 2010 WL 1872945 at *8 (D. Or. May 7,
2010). The UTPA is inapplicable to a loan saction that occurred prito its amendment in
2010. See Mikityuk2013 WL 3388536, at *2ernandez v. BAC Home Loan Servicing, LP
No. 12-106, 2012 WL 1941745, at *3 (D. Or. W23, 2012). The UTPA was amended to
include “loans and extensions of creditifeetive March 23, 2010. Or. Rev. Stat. § 646.605(6),
as amended by Or. Laws. Spec. Sess. Ch. 9281D). However sparse the factual allegations,
at least this much is clear: Ms. Roisland’s UT&&m arises from the loan she received and the
deed of trust she granted in 2009. Ms. Roislamsequently cannot supp a claim challenging
the enforcement of the deed of trust undeld@A. | dismiss her second claim against all
defendants with prejudice.

VI. Unfair Debt Collection Practices Act

Ms. Roisland’s sixth claim for relief is daght under the Oregon Unfair Debt Collection
Practices Act ("UDCPA"), Or. Rev. Stat. 8 646.639efendants argue th#te claim must be
dismissed under the UDCPA'’s one-year statutenatations. Or. Rev Stat. 8 646.638(6).

The complaint was filed in Multnomah County Court on November 27, 2012. Oregon
law provides that an action isroenced on the date it is filedly if the defendant is served
within sixty days of filing. Or. Rev. Stat.12.020(2). Otherwise, the action is commenced

when the defendant is serve@r. Rev. Stat. § 12.020(1).
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The first Defendant to be served in thist was Defendant MERS, and service occurred
on March 8, 2013, well beyond the sixty day deadlia Would allow the stito be considered
filed on November 27, 2012 for purpos#ghe statute of limitationsSee Torre v. Brickey78
F.3d 917, 919 (9th Cir. 2002) (per curium)orSequently, Ms. Roislar@hnnot sustain a claim
for violation of the UDCPA based on eventgwcing prior to March 8, 2012, the date on which
the first defendant in this case was served. bars any claim based on the assignment of the
beneficial interest from Defelant MERS to Defendant Flagsior Defendant Flagstar’s
appointment of Defendant Northwest as ssor trustee, recorded on January 11, 2012.
(Compl. [1-1] EX. 2; Def.’s Mem. [12] Ex. B).

Although Ms. Roisland’s allegations in suppofthis claim are impermissibly vague,
her arguments in opposition to Defendants’ motiodismiss indicate that she intends to base
her claim on events arising in connection with trustee’s sale and negotiations she alleges
were occurring between herself abdfendant Flagstar prior to thetdaf the sale. (Pl.’s Resp.
[21] at 6-7.) The trustee’s sale occurredMay 18, 2012. (Compl. [1-1X. 4.) Consequently,
the statute of limitations would naecessarily bar a claim arisifrpm events occurring between
March 27, 2012 and May 18, 2012.

The complaint as currently pled, howeverinsufficient to satisfy federal pleading

standards. The allegations specifically cone@t¢d Ms. Roisland’s UDCPA claim are the kind

1 Defendants point out that Or. Rev. Stat. § 12.020@yiges that a claim is commenced “as to each defendant,

when the complaint is filed, and the summons served on the defendant, or on a codefendant who is a joint contractor,
or otherwise united in interest with the defendant.” They thus argue that no claim within the statute of limitations

can be asserted against those defendants that have not been served. Ms. Roisland points ouddfeidhate

had actual notice from the time Defendant MERS was semédhave appeared in this suit. | take Plaintiff's

argument to be that the other Defendants are “joint contractors” or “united in interest” YatidBret MERS within

the meaning of Or. Rev. Stat. § 12.020(1). The parties have not briefed Defendaids'stéfato one another in

terms of § 12.020(1). Without more fnathe parties, | decline tecide this question toga Because it is possible

that they are “joint contractors” oufiited in interest” with Defendant MERS biytue of the deed of trust contract,

| do not consider amendment futile by reason of the statute of limitations at this time.
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of “threadbare recitals of the elementsaafause of action” that are insufficient untigral, 556
U.S. at 678. The complaint is insufficient tegiDefendants notice of the factual basis of the
claims or to state a claim for refi“that is plausible on its faceld. at 678 (quotingwombly
550 U.S. at 570%ee also Ericksqrb51 U.S. at 93-94.

| dismiss this claim without prejudice as@efendant Flagstar. Because Ms. Roisland
suggests that she intends ted#he UDCPA claim on the alledjeegotiations and the trustee’s
sale—events that occurred within the limitatigesiod—MSs. Roisland may be able to state a
claim on which relief could be gnted. | caution that any ameddmmplaint must state a claim
for relief arising from eventsccurring within the limitationperiod and must satisfy federal
pleading standards.

Defendant MERS, however, was not involvedhase transactions, and consequently |
dismiss the claim with prejudice as to it. Simlifathere is no indicabin that Defendant Freddie
Mac, who purchased the propedlythe trustee’s sale, was invetl in the alleged negotiations.
Moreover, Defendant Freddie Maannot be said to have been involved in any “debt collection
activities” covered by thelDCPA. Consequently, | also disssithe claim with prejudice as to
Defendant Freddie Mac.

I
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CONCLUSION
For the reasons explained above, | dismissRdssland’s first, seand, third, fourth, fifth
and seventh claims with prejudias to all Defendants. Istiss Ms. Roisland’s sixth claim
with prejudice as to Defendants MERS anddéie Mac and without preglice as to Defendant
Flagstar.
IT IS SO ORDERED.

DATED this 2°  day of November, 2013.

/ s/ M chael W NMbsman

MICHAEL W. MOSMAN
United States District Judge
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