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JELDERKS, Magistrate Judge:

Plaintiff Juana Venegas bringss action pursuant to 42 81C. § 405(g) seeking judicial
review of a final decision of the Commissiomd Social Securitythe Commissioner) denying
her applications for Disability Insurance Bete{DIB) and Supplement&8ecurity Income (SSI)
under the Social Security Act (tAet). Plaintiff seeks a judgméremanding the action to the
Social Security Administration (the Agency) for amward of benefits based on an onset date of
August 16, 2007.

The Commissioner concedes that the €leniof the Administrative Law Judge (ALJ)
was neither supported by substantial evidence eerffiom legal error, and asks that the action
be remanded for further proceedings. Therefiw®only question presented here is whether the
remand of the action should be for an alair benefits, or for further proceedings.

For the reasons set out below, ther@assioner’s request to remand for further
proceedings is denied and the action istead, remanded for an award of benefits.

Procedural Background

Plaintiff filed applications for DIB and S®n March 31, 2005, alleging that she had been
disabled since January 15, 2005. Thoseiegubns were denied initially and upon

reconsideration. Following a hearing, ALJ Catherlazuran issued a decision finding Plaintiff

! Although Plaintiff originally alleged an onset datelahuary 15, 2005, the Court will construe the revised date
presented in Plaintiff's briefing as a request to amendlleged onset date and will evate Plaintiff's claim based
on an alleged onset date of August 16, 2007.
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not disabled. Plaintifflid not appeal and thus ALJ Lazuran’s August 15, 2@@gision became
final.

On September 8, 2009, Plaintiff filed thepéications for DIB and SSI upon which this
action is based. In her currapplications, Plaintiff alleged #t she has been disabled since
January 5, 2005.

After her claims were denieditially and upon reonsideration, Plaintiff timely requested
an administrative hearing. On January 12, 2012, a hearing was held before ALJ Sue Leise.
Plaintiff, through an interpreter, and RobertfiGay, a Vocational Expert (VE), testified at the
hearing.

In a decision dated February 22, 2012 JAleise found that Plaintiff had not been
disabled at any time from her alleged onsé¢ dlarough the date tfe ALJ’s decision.

On March 25, 2013, the Appeals Council deridaintiff's request for review, rendering
the ALJ’s decision the final desion of the Commissioner.

Backaground

Plaintiff was born on November 13, 1953 and\s8 years old at the time of the ALJ’s
decision. According to Plaintiff'ssork history reports and testany, she has past relevant work
experience as a childcare worker, cook, tabksey sandwich maker,lad preparer, and parts
cleaner. She is unable to communicate in English.

Disability Analysis

The ALJ engages in a five-step sequentigliry to determine whether a claimant is

disabled within the meaning of the Act. 20 C.F.R. 88 404.1520, 416.920. Below is a summary

2 The Commissioner lists the date of ALJ Lazuran’s decision as September 2009. The copy of thetlucision
appears in the record is undated; however, other matetfa irecord reflects that the decision was issued August
15, 2007. Tr. 244; 247.
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of the five steps, which also are déised in Tackett v. Apfel, 180 F.3d 1094, 1098-99 ar.

1999).

Step One. The Commissioner determines hdrethe claimant is engaged in substantial
gainful activity (SGA). A claimant engaged in suwadtivity is not disabled If the claimant is
not engaged in substantial gainful activity, @@mmissioner proceeds to evaluate the claimant’s
case under Step Two. 20 C.F.R. § 404.1520(b).

Step Two. The Commissioner determines Wweethe claimant has one or more severe
impairments. A claimant who does not have suclmgairment is not disabled. If the claimant
has a severe impairment, the Commissioner prodeesismluate the claimant’s case under Step
Three. 20 C.F.R. § 404.1520(c).

Step Three. Disability cannot be baselglyoon a severe impairment; therefore, the
Commissioner next determines @ther the claimant’s impairmetiheets or equals” one of the
presumptively disabling impairments listedtive Social Security Administration (SSA)
regulations, 20 C.F.R. Part 404, Subpart P, AppehdiA claimant who has such an impairment
is disabled. If the claimant’s impairment dowed meet or equal an impairment listed in the
regulations, the Commissioner’s evaluation ef ¢thkeimant’s case preeds under Step Four.

20 C.F.R. § 404.1520(d).

Step Four. The Commissioner determiwbether the claimansg able to perform
relevant work he or she has done in the pastla#nant who can perforipast relevant work is
not disabled. If the claimant a®nstrates he or she cannot do work performed in the past, the
Commissioner’s evaluation of the claimartase proceeds under Step Five. 20 C.F.R.

§ 404.1520(f).
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Step Five. The Commissiongetermines whether the claintas able to do any other
work. A claimant who cannot perform other wasldisabled. If the Commissioner finds that
the claimant is able to do other work, the Cassioner must show that a significant number of
jobs exist in the national econgrthat the claimant can do. @l€ommissioner may satisfy this
burden through the testimony ofacational expert (VE) doy reference to the Medical-
Vocational Guidelines, 20 C.F.R. Part 404bgart P, Appendix 2. If the Commissioner
demonstrates that a significant number of jexist in the national economy that the claimant
can do, the claimant is not disabled. If ther@aissioner does not meet this burden, the claimant
is disabled. 20 C.F.R. § 404.1520(g)(1).

At Steps One through Four, the burden of pisain the claimant. Tackett, 180 F.3d at

1098. At Step Five, the burden shifts to the Cassmaner to show that the claimant can perform
jobs that exist in significant numbers in the national economy. Id.

Medical Record and Testimony

Like the parties, | will not summarize theedical record and testimony, but will instead
address relevant portions of tteeord in the discussion below.

ALJ’s Decision

ALJ Leise found that Plaintiff was insuféor DIB purposes tlough December 13, 2013.

At the first step of her disability analysis, the ALJ found ®laintiff hadnot engaged in
substantial gainful activity sincedtalleged onset of her disability.

At the second step, the ALJ found tRéaintiff's severe impairments included
degenerative disc disease, osteodrshfibromyalgia, and depression.

At the third step, the ALDfind that Plaintiff did not haven impairment or combination

of impairments that met or equaled a presuneptidisabling impairmerget out in the listings,
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20 C.F.R. Part 404, Subpart P., App. 1.

The ALJ next assessed Piilf's residual functional capay (RFC). She found that
Plaintiff retained the capacity to perform ligdtertional level work subject to the following
limitations: she cannot read Histp; she was limited to standing and walking two hours and to
sitting in two hour increments up to eight hetotal in an eight hour day; could only
occasionally climb ramps and stairs, balakeeel, crouch and stoop; was unable to climb
ladders, ropes or scaffolds or to crawl; shaudid moderate exposure to workplace hazards;
was “able to remember, understaadd carry out verbal or shovsimple and detailed but not
complex instructions or tasks typical of occupasiovith an SVP 1 or 2;” was unable to carry out
written instructions; should hawmly “incidental, superficial@ntact with the public;” and could
work in proximity to but not perform tandem tasks with co-workers.

Based upon the testimony of the VE, at thetfoatep the ALJ found that Plaintiff could
perform her past relevant work as a clearet polisher as it wasctually and generally
performed. She thus concluded tRé&intiff was not diabled within the meaning of the Act.

Standard of Review

A claimant is disabled if her she is unable “to engagesuabstantial gainful activity by
reason of any medically determit@lphysical or mental impairmewthich . . . has lasted or can
be expected to last for a continuous penbdot less than 12 months.” 42 U.S.C. §

423(d)(1)(A). Claimants bear tlmtial burden of establishing dikdity. Roberts v. Shalala, 66

F.3d 179, 182 (8 Cir. 1995), cert. denied, 517 UBL22 (1996). The Commissioner bears the

burden of developing the recor®eLorme v. Sullivan, 924 F.2d 841, 849'@ir. 1991), and

bears the burden of establishing that a claimant can perforer‘wthrk” at Step Five of the

disability analysis processlackett, 180 F.3d at 1098.
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The district court must affin the Commissioner’s decisioniifis based on proper legal
standards and the findings atgported by substantialidence in the record as a whole.

42 U.S.C. § 405(qg); see alsmdrews v. Shalala, 53 F.3d 1035, 1039 (3r. 1995).

“Substantial evidence means more than a meréliciout less than a pponderance; it is such
relevant evidence as a reasonable mind might aesegpdequate to support a conclusion.”
Andrews, 53 F.3d at 1039. The court must weiljlof the evidence, whether it supports or

detracts from the Commissioner’s dgoh. Martinez v. Heckler, 807 F.2d 771, 779 .

1986). The Commissioner’s deasimust be upheld, however gavif “the evidence is
susceptible to more than one rationatrpretation.” _Andews, 53 F.3d at 1039-40.
Discussion

In her opening brief, Plaintiff contentisat the ALJ: 1) erroneously relied upon
vocational expert testimony that conflictedflvaiut explanation, frorthe Dictionary of
Occupational Titles (DOT); 2) erred at SteguFin finding that Plaitiff could perform past
relevant work as a cleaner/polisher when #word lacked substantial evidence that Plaintiff
performed such work within thEb years prior to the adjudicatpdriod or at substantial gainful
activity levels; 3) erred in ndinding Plaintiff disabled pwuant to the Medical-Vocational
Guidelines, (the “Grids®based upon her RFC determination;fajled to properly consider the
lay witness statement provided by her daughter, Laura Venegas; 5tdqileavide legally
adequate reasons for rejecting the opinion offkawvid Gostnell; and 6) failed to provide the
required support for her conclusion tirdaintiff was less than credible.

As noted above, the Commissioner appropsiatencedes that the ALJ’s decision was

neither supported by substantial evidencefres from legal error. The Commissioner

320 C.F.R. Part 404, Subpart P, Appendix 2
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acknowledges that the ALJ improperly rejectieel opinion of consultative psychologist, Dr.
David Gostnell; erred in reilyg on the VE’s conflicting tésnony; and erroneously found at
Step Four that Plaintiff codlperform past relevant wods a cleaner/polisher. The
Commissioner contends that these errorsiredbat the action beemanded for further
proceedings. The Commissioner also notesrtdsgtidicata applies in this matter because
Plaintiff had previously agigd for SSI and DIB and did netppeal the August 2007 decision
issued by ALJ Lazuran that found Plaintiff not disabled.

In her Reply to the Commissionebsief, Plaintiff agrees thaes judicata applies.
However, she argues that she has shimvanged circumstances” and, therefoes,judicata
has only a limited application as it pertainghe previously unadgicated period beginning
August 16, 2007. Plaintiff argues that certamaings in ALJ Lazuran’s August 2007 decision
should be given preclusive effdmit that the RFC determinati in the current decision should
be accepted. She contends that a correct applicati@s joidicata necessitates a finding at Step
Four that Plaintiff cannot perforimer past relevant work and that,Step Five, the Grids require
a finding that Plaintiff idisabled. Plaintiffequests that the Court remand for an award of
benefits based on an onset date of August 16, 2007.
|. ResJudicata

The Social Security Act provides “[tlhenfiings and decision dfie Commissioner of
Social Security after a hearispall be binding upon all individisawho were parties to such

hearing.” 42 U.S.C. § 405(h). In Chavez v. Bon@4¥ F.2d 691, 693 (9Cir.1988), the court

observed that “the principles of res judicapply to administrative decisions, although the
doctrine is applied less rigidly sdministrative proceedings than to judicial proceedings.” In the

Social Security context, an earliénal decision finding that a claiant is not disabled creates a
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presumption that the claimant continued®able to work after that finding. E.gester v.

Chater 81 F.3d 821, 827 {dCir.1995)(citing Miller v. Heckler, 770 F.2d 845, 848 {9

Cir.1985)).

In adjudicating a subsequent claim, theJAdpplies the presumption of continuing non-
disability and will determine that the claimams not disabled unless the claimant rebuts the
presumption by showing “changed circumstanca#ti vespect to the unadjudicated period, such
as an increase in the severitytloé claimant's impairments, thgistence of an impairment not
considered in the previous apaition, or a change in the claimant's age. Acquiescence Ruling
(“AR”) 97-4(9), 1997 WL 742758 at *3 (S.S.A. D&,.1997). If the presumption is rebutted the
ALJ must give effect to certaiimdings made in the prior final decision by the ALJ, including
the findings of a claimant’s education, or worperience. Id. “Adjudicators must adopt such a
finding from the final decision on éhprior claim in determining whe¢r the claimant is disabled
with respect to the unadjudicated period unlesgetiis new and material evidence relating to
such a finding or there has been a change ifatheregulations or rutigs affecting the finding
or the method for arriving at the finding.”.ld

In August 2007, the first ALJ found that Plafihhad not engaged in substantial gainful
activity since her alleged onset date of January 15, 2007. She found that Plaintiff had the severe
impairments of varicose veins and headachesdgscribed her RFC as the ability to perform
medium work without any other functional andronmental limitations. The first ALJ also
found that Plaintiff was unable to perform any of past relevant work am institutional cook,

a domestic childcare worker, a sandwich maker @ok’s helper, a parts cleaner or a table
busser; that she was unable to communicate ifigkngnd was therefore considered in the same

way as an individual who is illitate in English; and that shed no transferable skills “within

OPINION AND ORDER -9



the ambit of her residual functidnaapacity.” The ALJ determinettiat because Plaintiff could
perform other work in the national economy, she was not disabled within the meaning of the Act.

In the decision at issue hetbe ALJ makes no referencerts judicata, Chavez or AR

97-4(9) and only briefly referers the prior ALJ’'s decision imer discussion of Plaintiff's
depression. (Tr. 24) The ALJ also fails to dsswhether and to what extent the prior decision
has preclusive effect and makes no specifictraerof any proof of changed circumstances.

A. Evidence of “Changed Circumstances”

After a thorough review of the record, thisuZt finds that the eviehce does establish
that the claimant suffers from an impairmentropairments that indid¢a a greater disability.

See Chavez, 844 F. 2d at 693. Plaintiff providedewé both that there was an increase in the
severity of her impairments and that shi#esed impairments that were not previously
considered. These “changed amtstances” appear throughout theord and are reflected in

the current ALJ’s determination that Plaintitid a number of severe impairments not listed by
the prior ALJ and a significantiynore restrictive RFC thandtone arrived at in the 2007
decision.

Plaintiff raises no argument that the RE&If is unsupported by substantial evidence
and, in fact, argues that the current RFC gihbel accepted by the Court. The Commissioner
states that the Court “should not credit the AlLr#sidual functional capagits true.” However,
the substance of her argumenthat “Plaintiff has mischaracieed the ALJ's [RFC] finding” as
a sedentary RFC when it should be “properly dbscrias a modified lighgxertional capacity.”
The Commissioner subsequently asserts thaAltlde'properly expresseBlaintiff's [RFC] as
the most she can do, which falls at a modifight exertional capacity.” The Commissioner

argues that, because Plaintiff's RFC falls betwse exertional categories, the testimony of a
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VE is required to clarify Plaintiff's ability to porm any of her past relant work or any other
work. The Commissioner’s conti@ans are not therefore basedatack of evidentiary support
but rather on Plaintiff's ciracterization of the RFC.

Based on my own thorough review of the recamnd the absence of any challenge to the
substance of the 2012 RFC, | conclude Biaintiff has shown “changed circumstances”
sufficient to rebut the presuripn of continuing non-disabilitjor the period beginning August
16, 2007.

In addition, the Plaintiff's advancing @g@lso constitutes a “changed circumstance” that
overcomes the presumption of continuing non-disability. Cha84¥ F.2d 691 at 693. Plaintiff
was in the 50 to 54 year-old age categorhattime of the 2007 decision and was, thus, a
“person closely approaching advanced agg)’C.F.R. 8404.1563(d). Plaintiff turned 55 on
November 13, 2008, and thus entered into a agsvcategory of “person of advanced age.”
C.F.R. 8404.1563(e). “Because a change in agasstétten will be outcome-determinative under
the bright-line distinctions drawn by the Medi-Vocational Grids, fte Ninth Circuit has
found] that the attainment of ‘advanced agenstitutes a changed circumstance precluding the
application of res judicata to the first adhistrative law judge's ultimate finding against

disability.” Id. at 693 (citing Kane v. Hecklef76 F.2d 1130, 1132 (3rd Cir.1985); Cabral v.

Heckler 604 F.Supp. 831, 833 (N.D.Cal.1984)).
B. Application of Res Judicata

Plaintiff argues that although she has shaanged circumstances regarding her
residual functional capacity and her age, thet fALJ’s subsidiary findings regarding her
education, past relevant work, iniitl to perform past relevawork and lack of transferable

skills areresjudicata. Plaintiff argues that because nawend material evidence relating to
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such findings was presentdélde second ALJ was required,dam Chavez and Acquiescence
Ruling (AR) 97-4(9), to adoghose findings. Plaintiff @argument is well taken.
1. Education and Transferable Skills

The second ALJ ceased her analysis at &tepcause she found that Plaintiff could
perform past relevant work as a cleaner angspet. She made no explicit findings regarding
Plaintiff’'s education or transferable skills. hdi nothing in the record that constitutes “new and
material evidence” regarding Plaintiff's educatior transferable skills and the Commissioner
does not assert that any suclidence was presented. Accordinglgsjudicata applies to the
first ALJ’s findings that Plaintf has no transferable skills atid not able to communicate in
English, and is considered in the same way asdinidual who is illiterate in English.” See
Chavez, 844 F.2d at 694 (recognizing the applicatioesyudicata to first ALJ’s subsidiary
findings althouglresjudicata asto ultimate finding against disability was precluded by
“changed circumstances,”); see also AR 99}4fequiring adjudicats in subsequent
proceedings to give effect tertain findings made on the prior claim unless there is new and
material evidence relai to such findings).
2. Ability to Perform Past Relevant Work

Plaintiff argues that the seed ALJ’s finding that she could perform past relevant work
as a cleaner and polisher is unsupported by sutitavidence and that the first ALJ’s finding
that Plaintiff could perforrmo past relevant work igsjudicata. The Commissioner concedes
that the second ALJ’s Step 4 fingdi was not supported by substaingi@dence or free from legal

error but asserts that such errbogld be remedied by the ALJ upon remand.
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As noted above, the first ALJ determined that Plaintiff had past relevant work in the light,
unskilled occupation of “partsedner,” but was unable to perfothis or any of her other past
relevant work.

The first ALJ did not provide a Dictionanf Occupational Titles (DOT) number for the
parts cleaner occupation. The record before@ourt and, presumably, the second ALJ does not
include a transcript containing VE testimony frame first claim which may have indicated a
DOT number. The second ALJ, relying on testimbioyn a VE, determined that Plaintiff could
perform her past relevant work as a “cleaanadl polisher,” a light exgon, unskilled occupation
that the VE identified as DOT #709.687-010. Bpé#nties agree that Phiff's work activity
reports make no reference to ttieaner/polisher job. The ondvidence in the record that
Plaintiff performed this work is her heag testimony. At the 2012 hearing, the ALJ asked
Plaintiff what work she had penfmed for Barrett Business Services. Barrett Business Services
appears on Plaintiff's Detailed Earnings QuBsBport as providing wages to Plaintiff in 1997
and 1998. Tr. 228. In response to the ALJ’'s inguiaintiff responded through her interpreter
that she “cleaned small parts for airplanes.” rRiffitestified that shéaad performed the job for
one year but did not recall which year it was.

As noted above, the Commissiogencedes that it was error for the ALJ to rely upon the
testimony of the VE in finding Plaintiff capable wbrk as a cleaner/polisher and that the ALJ’'s
Step 4 finding was unsupported hybstantial evidence. The Conssioner argues that this
action should be remanded so that the ALJatzain supplementatgstimony from a VE
regarding whether Plaintiff can perform amiyher past relevanwork. | disagree.

In 2012, the second ALJ determined thatRhantiff had not engaged in substantial

gainful activity since January 3005. Accordingly, the ALJ wantitled to rely only on past
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relevant work the Plaintiff performed beéoJanuary 5, 2005. See 20 C.F.R. §8404.1560(b)(1),
416.960(b)(1) (past work must have been done at the substantial gainfty éotel to be “past
relevant work”). In 2007, the first ALJ determinttht Plaintiff was not capable of performing
any of her past relevant wor This finding is entitled toes judicata consideration unless new
and material evidence was presented to the se&bddegarding Plaintiff's past relevant work.
After a thorough review, | find nothing in the recahet constitutes new and material evidence
regarding Plaintiff's ability to perform past rebnt work. The occupations iterated by the first
ALJ in her decision mirror those discussedinigiPlaintiff's 2012 hearing before the second
ALJ. There is no evidence that work recordssented to the second Akeflected occupations
held by Plaintiff before January 5, 2005 that waitber new or different from those presented to
and considered by the first ALJ in making B807 decision. Nor was evidence presented that
Plaintiff was any more capable of performing those occupations afteitl2@8he was prior to
the first ALJ’s decision.

As in Chavez, the second ALJ here erredahgiving preclusive effct to the first ALJ's
determination that Plaintiff could not perform asfyher past relevant work. As conceded by the
Commissioner, the second ALJ’s Step 4 deteation was neither free of legal error nor
supported by substantial evidence. Accordintilis Court finds that the first ALJ’'s
determination of this issue is entitledrss judicata consideration in the current claim.

| conclude that the current ALJ erred in failitoggive preclusive effect to the prior ALJ’s
determinations regarding Plaintiff's educatiomnsferable skills, and dity to perform past
relevant work as is directed by both Chaved AR 94-7(9) and thus erroneously failed to

proceed to Step Five of the sequential analysiain#ff asserts that the cerd is fully developed
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and that this Court can and should make findnegsrding Plaintiff’'s ability to perform other
work without remanding to the Agency for further proceedings.

[l. Step Five Analysis

Plaintiff argues that this Court can find thaiRtiff disabled because the record is fully
developed, the Grid rules require such a dateation, and additional testimony from a VE is
unnecessary. The Commissioner asserts thati@dd VE testimony is necessary to determine
whether Plaintiff is capable of performing other work.

A. Standards

The Grids, presented in table form, paevia short-hand method for determining the
availability and numbers of sulike jobs for a claimant. Lounsbur®68. F.3d at 1114A
claimant's placement within the appropriate @éabldetermined by applying four factors—age,
education, previous work experience, and plajsiapability. 20 C.F.RPt. 404, Subpt. P, App.
2; see Lounsburry168. F.3d at 1114-15. For each comboraof factors, the grids “direct a
finding of either ‘disabled’ or ‘at disabled’ based on the number of jobs [ ] in that category of
physical-exertional requirements.”. ldurthermore, “[ulnder no circumstances may a [VE]'s
testimony supplant or override a disabiltynclusion dictated by the [Grids].”.ldt 1116.

Although the Commissioner concedes eremarding other aspects of the ALJ’s
decision, neither the Commissiomar Plaintiff challenge theudstance of the second ALJ’s
RFC determination. It is undispd that the second ALJ found thHiaintiff was capable of less
than the full range of light work and had bettertional and non-exeotal limitations. Where,
as here, a Plaintiff has both exertional and nartenal limitations, thé\LJ must consult the

Grids first. Lounsburry. Barnhart, 468 F.3d 1111, 111%"(@ir. 2006)(citing Cooper v.

Sullivan, 880 F.2d 1152, 1157 {(aCir.1989)). “Where a person with exertional and non-
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exertional limitations is ‘disabled’ under the Gritisere is no need to examine the effect of the
non-exertional limitations. But if the same perss not disabled under the Grids, the non-
exertional limitations must be examingeparately.” Lounsburry, 438 F.3d at 1116.

Under Social Security Ruling 83-12, if achant's exertional capacity falls between two
defined levels, such as sedmmtand light, and the claimasmtage, education, and work
experience are such that the appropriatesrideeach exertional level direct the same
conclusion, a finding of “disabledr “not disabled” under th@&rids necessarily follows. SSR
83-12, available at 1983 WL 31253. However, & #xertional level falls between two rules
which direct opposite conclusiortbat is, a finding of disableat one exertional level and not
disabled at the other, thelmy requires that the ALJ conduietrther evaluation._Id. If a
claimant's non-exertional limitations are “sufficiensigvere so as to significantly limit the range
of work permitted by the claimant's exertionatitations,” the testimony of a VE is required.

Hoopai v. Astrue499 F.3d 1071, 1075-76"%ir.2007)(citing Burkhart v. Bowerd56 F.2d

1335, 1340 (9th Cir.1988)). The question then igtiver an ALJ who reached Step 5 of the
sequential analysis and properly consulted thdsGwvould have been directed to a finding of
disability, thus obviating the need for thedétional VE testimony the Commissioner now seeks.
Under the Grids for light work, an individualdeemed disabled if she (1) is at least 50 to
54 years old; (2) can no longer perform her pask; (3) has a history of unskilled work
experience, or has only skills that are not read#dpsferable to a significant range of semi-
skilled or skilled work that is within her functial capacity; and (4) is illiterate in English or
unable to communicate in English. 20 C.FPRrt 404, Subpt. P, App. 2 88 202.00(c) and (d).
Under the Grids for sedentary work, an individsaleemed disabled $he (1) is at least

50 to 54 years old; (2) has nospaelevant work or can noriger perform her past relevant
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work; (3) has a history of unskilled work exparce, or has only skills that are not readily
transferable to a significant range of semi-skilled or skilled work that is within her functional
capacity; and (4) has limited ezhtion or less. 20 C.F.R. Part 404, Subpt. P, App. 2 8§ 201.01,
201.02, 201.09, 201.10.

B. Analysis

The Commissioner has cited, and my reviewhefrelevant portions of the Grids has
disclosed, no basis for concluditigat Plaintiff is not disabledHere, Plaintiff was 53 years old
at the time of her alleged onset date and Was a person “closely approaching advanced age.”
See 20 C.F.R 8 404.1563(d). Plaintiff was 58 yeltsor a person of “advanced age,” at the
time of the second ALJ’s decision on Februa?y 2012, See 20 C.F.R § 404.1563(e). Under the
Grids, a person of Plaintiff's age, education arderience who is limited to either sedentary or
light work and cannot perform hpast relevant work is clas®fil as disabled. See 20 C.F.R.
Part 404, Subpt. P, App. 2 §§ 201.01, 201.02, 201.09, 201.10, 202.00(c) and (d).

Although the Plaintiff's RFC figs between two exertional lelg all applicable rules for
those levels direct the sarmenclusion — a finding of disability. Furthermore, “where
application of the [G]rids décts a finding of disabilitythat finding must be accepted by the
[Commissioner] . . . whether the impairmengiertional or results from a combination of

exertional and non-exertional litations.” Cooper v. Sullivar880 F.2d at 1157. “Under no

circumstances may a [VE]'s testimony supplardwarride a disability conclusion dictated by
the [Grids].” Lounsburry, 468 F.3d at 1116.

Under these circumstances, wherejears that the Agency on remand could only
conclude that Plaintiff islisabled, | conclude that remand &r award of benefits is appropriate.

Certainly, a determination that an individuatlisabled according to levant regulations is
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ordinarily for the Agency, and not for the coltibwever, in analogoustgations, the court has
discretion to remand for an awastibenefits rather than remafat further proceedings when no
outstanding issues need to be hesd before a determination ofsdibility can be made and it is
clear that an ALJ would be required to find the claimant disabled if an ALJ had not erred. See

e.g, Stone v. Heckler761 F.2d 530, 533 {9 Cir.1985) (reviewing court should remand for

award of benefits if ALJ improperly rejectedidence, no outstanding issues require resolution
before disability can be determined, and Akdditing improperly rejected evidence would be
required to find claimant disabledjere, the proper application s judicata to the subsidiary
findings of the first ALJ precludany determination that Plaintiéould perform her past relevant
work, and a subsequent ALJ who properly reachaticonclusion would have been required, at
Step 5, to find Plaintiff disabled under the Grids.

Remand for further proceedings would sameeuseful purpose here. The record is
complete, a finding of disability is requd@inder the proper application of the Medical
Vocational Rules and remand for an award of benleased on an onséate of August 16, 2007
is appropriate. Having reach#ds conclusion, | need not@mlo not reach the balance of
Plaintiff's contentions.

Conclusion

For the reasons set out above, then@dssioner’s motion for remand for further
proceedings [#26] is DENIEDThe Commissioner’s decisionREVERSED and this action is
REMANDED to the Agency for an award of bétebased on an onseéate of August 16, 2007.

DATED this 1st day of June, 2015.

/s/ JohnJelderks
JohnJelderks
U.S.MagistrateJudge
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