IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

KAHA F. NAGGEYE, A

P laintiff, Case No. 33-CV-00942MC

V. OPINION AND ORDER

CAROLYN COLVIN >.
ACTING COMMISSIONER OF SOCIAL
SECURITY

Defendant

J

MCSHANE, Judge:

Plaintiff brings this actiounder42 U.S.C8 405(g) to obtain judicial review of the final
decision of the Commissioner of Social Security denying plaintiff smcfar supplemental
security incomebenefits The Commissioner’s decisiaa REVERSEDand REMANDED for a
payment of benefitsvith a disabilty onset date of September 28, 2006

PROCEDURAL BACKGROUND

Plaintiff filed aninitial application forbenefitsclaiming disabilty as ofSeptembef8,

2006 After a hearing, he administrative law judgeALJ) found the plaintiff not disabled.

Plaintiff appealedo this Court, where the Commissioner conceded exbyrthe ALJrequired
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remand for further proceedings. The Amjproperly rejected the lay testimony of plaintiff's
daughter misapplied the standaas to @termining the plaintiff’'s credibility anderredin
weighing the opinion of plaintiff's treating physiciamR 543! Judge Aiken remanded the case
for further proceedings. During this time, plaintiff fled a sepaapfgication for disabilty. The
Commissioner approved thisecondapplication and the ALJ found the plaintiff disabled as of
March31, 2010.

This case concerngview of the ALJ dindings on remandegardingplaintiff's claim of
disability as of Septembe8, 2006 Plaintiff assignghree errors by the ALJ: Byrors in
weighing the conclusionsand opinionsof plaintiff's treating psychiatrist; 2) insufficient
reasomng to reject the plaintiff's testimony; and Bsufficient reasoning to reject the lay
testimony of plaintiff's daugketr. Plaintiff argues that this Court should remand for payment of
benefits. The Commissioneagreeshe ALJerred, but seekremand for further proceedings.

STANDARD OF REVIEW

The reviewing court shall affirm the Commissioner's decision if thesidecis based on
proper legal standards and the legal findings are supported by substantial emidéececord.
42 U.S.C8 405(g);Batson v. Comm'of Soc. Sec. Admiy859 F.3d 1190, 1193 (9th Cir. 2004).
“Substantial evidence is ‘more than a mere scintila but less thapanglerance; it is such
relevant evidence as a reasonable mind might accept as adequate to supupaes@n.” Hill
v. Astrue 698 F.3d 1153, 1159 {@Cir. 2012) (quotingSandgatle v. Chater108 F.3d 978, 980
(9" Cir. 1997)). To determine whether substantial evidence exists, we réweadiinistrative
record as a whole, weighing both the evidence that supports and that which fematte

ALJ’s conclusion. Davis v. Heckler868 F.2d 323, 326 (9th Cir. 1989). “If the evidence can

' “TR” refers to the Transcriptof Social Security AdminisiteRecord [#7] provided by the Commissioner.
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reasonably support either affirming or reversing, ‘the reviewing court magubetitute its
judgment’ for that of the CommissionerGutierrez v. Comm'’r of Soc. Sec. Admi40 F.3d
519, 523 (¥ Cir. 2014) (quotingReddick v. Chated57 F.3d 715, 7281 (3" Cir. 1996)).
FACTUAL BACKGROUND

The tragic origins of this cadegin in Somalia, plaintiff's country of birthPlaintiff is
approximately 54 years ofdPlaintiff grew up in Somalia anivéd there unti 1998vhen she
entered the United Statas a refugeeis a child, plaintiff withessed the starvation deatiher
parents Plaintiff wasthen repeatedly abused, physically and sexually, dydter uncleand then
while in the care of aorphanage She also may have withessedoyote eat her parents’ bodies.
Since arriving in the Unite8tatesshe has sait treatmentor Post Traumatic Stress Disorder
(PTSD) psychosisand other mental ilnesses which reportedly have caused her megisgh
For exampleplaintiff suffers fromflashbacks, nightmaresandexperience®ngoing fearfulness
of people and her surroundingshe plaintiff speaks very limited English, has Hated
exposure tdormal schooling and has no past relevambrk experience.

DISCUSS ON

"[I] f the Secretary fails to articulate reasons for refusing to credit aackdnmsubjective
pain testimony, then the Secretary, as a matter of law, has accepted thahyess true’
Varney v. Sec’y of Health Euman Service@/arney 1) 859 F.2d 13961398 1401 (9th Cir.
1988) (quoting Hale v. Bowen831 F.2d 1007, 1012 (11th Cir. 198(adopting the Eleventh

Circuit's creditastrue rule).Originally, aediting testimony as trugaslimited to cases where

therewereno outstanding issues thatst be resolved and whetreavasclear from the record

The facts ofthe case are notin dispute and are taken fromthe gieanirelevant portions of the At.J
hearings.

3Upon entry into the United Stategy@vernmentofficial assigned the plaintiff a date of bifthemuary 1968s the
date of her birth is unknown.
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that the ALJ would be required to award benefits if the testimony wer¢edt&ie Vasquez v.
Astrue 572 F.3d 586, 593 (9th Cir. 200@xplaining the origins fahe creditastrue rule) but
seeHammock v. Bowe®79 F.2d 498, 503 (9th Cir. 198@xtending theé/arney licreditas
true- rule to situations that still required remand for further proceedifidg® law regarding
whether a court must employ the rule is contradictory and there cursestijs to be a split of
authority on this issue in the Ninth Circu#eeVasquez572 F.3d at 593.

The purpose of the credistrue rule is to discourage an ALJ from reaching a conclusion
about a claimant’s disabilty status and then justifying this conclusiognbging evidence
suggesting the oppositéd. at 594. By attempting to prohibit this practice, the mreourages
the ALJto carefully assed®stimonyin the first instance and attempts to prevent unnecessary
administrative duplicationld. Other factors, such as the age of the claimant and the length of
time a claimant has been in the systemy also justify application of the rulelammock879
F.2dat 503.In fact, theVarney licourtexplicitly stated “[d]elaying the payment of benefits by
requiring multiple administrative proceedings that are duplicative and unaegesfy serves to
cause the applicant further damaggw]ithout endangering the integrity of the disability
determination process, a principal goal of that process must be the spetkdipmesf disability
applicants’ claim$.Varney Il 859 F.2d at 1399 (describing the creditrue rule as
perpetuating this goal of social secutiy).

Regardless of whether this Court remands for further proceedings or arnchwangfits,
the creditastrue rule applies in this case. The plaintiff has been through two rounds of
administrative proceedingsver the course of eight years for this claim. The result of both
instances has been a similar refusalradittestimony with a subsequetbncession by the

Commissioner that the ALJ did not articulate sufficisxdsongo discredit the testimony of the
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treating psychiatrist, thelaintiff, andplaintiff's daughter Remanding for further proceedings
that would requireghe ALJ to supplement his decision only increaam®sharm frustrations and
anguish experienced by the plaintiff by a delay in the proaedgoesagainst the pugse of the
rule —to discourge afterthe-fact justificatiors of a denial of disabilty While a second hearing
may be necessaity some situations, in this case another hearing is burdensomecessary,
and costly to all involved. If the ALJ was unable to justify his decisiom satisfactory manner
afterthe first remand, there is no reason to give him a thiedatthe apple.Thus, this Court
finds it appropriate to creeitstrue the testimony ohe treating psychiatrist (Dr. Kinzie), the
plaintiff and the plaintiff's daughter.

A court has discretion to remand a case for further proceedings or for a finding of
disability and an award of benefiSmolen v. ChateB80 F.3d 1273, 1292 (9th Cir. 199

Remanding for an award of benefits is appropriate where:

(1) the ALJ has failed to provide legally sufficient reasons for rejectioty s
evidence, (2) there are no outstanding issues that must be resolved before a
determination of disability canbe ngdand (3) it is clear from the record that the
ALJ would be required to find the claimant disabled were such evidencéedredi

Further, a court can direct payment of benefits where “the record hasulheen f

developed and where further administrative proceedings would serve no useful pughose.

The Commissionelargueshat there aressentiallyfour issues thameed resolutian 1)
whether the testimony, evertitatedas true, establishes specific functional limitatiamsthe
plaintiff for which disabilty could be found®) whether the limitation testimony by the

Vocational Expert (VE) was properly supported by evidencéerreécorg3) what level of
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weight would need to be given to the testimony if credited asanat 4 whetherthe ALJ
would be required to change the RFC on remand in light of further scrutiny of the evidenc

As for the firstissue, the Commissionerrgaes that neither the treating psychiatrist, Dr.
Kinzie, nor the plaintiff's or hedaughter’s testimonyndividually establishspecific limitations
in work related activitiegrom which a finding of disability could be found. Related to ttie
Commissioner argudhbat,as the precise limitations stateihin the hypothetical to the VE are
not shown by substantial evidence in the recthreise limitationsmay notbe relied upn. Thus,
the ALJ would need to solicit testimony from the VE regarding the spacifiations that are
substantially shown within the recokdowever,in the unusual case where discredited testimony
clearly establishes disabilityeven when the VE did not address the exact limitations established
by such testimor)y ard where further proceedings would serve no useful purpose, a court should
instead remand for a finding of disabilit{iee Benecke v. Barnha379 F.3d 587, 595 (9th Cir.
2004). This is one of tse unusual cases.

Evidence within the record from Dr. Kinzie consists of two letters taewforthe
plaintiff's file (TR 313, 481) anthe treatment noteBom her appointments. The two letters
largely state the same things. Mainliiey statehat plaintiff suffers from psychosis (TR 313,
481), PTSD (TR 481l)lepression (TR 313), is disorganized (TR 313), suffers from severe
mental ilness (TR 313, 481) and cannot work for a year or, at least, Tior&l8, 481).The
treatment notes themselves provitearernformation as to why he offers these conclusions in
his letters. Among the many examples are, on February 5, 2008, the plaatipaaking to Dr.
Kinzie about her son’sriminal rape casand he noted it was “hard to get at this point.” TR 382.
Underanalysis, among other things, he nogpdaintiff hascontinued poor concentration and

continued psychosis.
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Other examples of observed behavior from their discussions are abandasuppos
these and similar conclusiongrom just July 2006 August 2008, plaintiff reported having
nightmares (TR 378, 79, 387), showed fearful behawbich includedevenstating she was
scared of her daughter (TR 378, 386, 388, ,383)l having “worries” as if she was being
watched etc. (TR 378, 385, 387, 388). Oftarthese treatmemotes, Dr. Kinzie notethe
plaintiff looked sad or depressed (TR 385) and/or distracted and preoccupied, once even
describing her as “withdrawn” (TR 385, 387, 389), and fatigiidR 379) Often the above
observationsaccompanied reportsf hallucinations (TR 387, 388, 389, 390, 391) and flashbacks
(385, 387). These observations clearly show plaintiff had conditions that distuptdife in a
significant and real waytating these observations do not provide substantial support tghin
record fora limitation of concentration, effectiveness or productivity of less thaormal
worker emsunreasonable.

The plaintiff testified thashe hadlifficulty learning whie she was ifafter hour”
school. TR48,50. She testified that slo®uld notread or write in Somalian (her first language)
and that she “know a few” (referring to her ability to add and subtidc@ihe plaintiff testified
she had a hard time remembering thig§R 53 and trouble hearing in a variety of situations
andsettings (TR 5562). Finally, the plaintiff testified that she had flashbacks of the trageuli
her life thatare “in front of [her],” as if they wer® “happen now.” TR 55Throughout the
testimony, plaintiff repeatedidid not answer the question thhe ALJ or her attorney asked
seemed to misunderstatioe questionsaskedand hal difficulty wording her answerdder
attorneyis even on record questioning her understandinthe questionsie and the ALJ asked

her. TR 51.
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Plaintiff’'s daughtertesffied that shecooksfor her mother, provides help for her when
she goes to the bathroom or takes a shower and helps her with other tasks sitty abipigs
up and completinghousehold chore§R 63 7Q She further testified to a back problem thas
imited the plaintiff's cooking abilties TR 66.Shealsotestified that her mother has problems
remembering to takeeln medicine (TR 70), which seamstem from concentration problems
where her mind “goes somewhere” and isheotable to do anythingTR 75. To this, plaintiff's
daughter testified thatluring these time9laintiff is scared that she wil “leave” and has
memories of her past traumas. TR 76. These episodesewhe “thinks somewhere else,”
according to plaintiff's daughtecanlast p to two weeksld. Further, the daughter testified that
the plaintiff has to be reminded to use the bathroom. TR 521.

Otherevidenceshed light upon the plaintiff's limitationsas testified by the plaintiff and
her daughterTom Kinzie, a social workewho visited the plaintiff anywhere from multiple
times a week to once a month, nopaintiff was unable to concentrate and hdwhal time
following directions. TR 153. He further noted she needed to be reminded of when to take her
medicine and how mucio take. TR 155. Finally, he notedtnessingunusual fears or behaviors
from the plaintiff associating it with her FSD and depression, ambtedplaintiff handled stress
very poorly. TR 159Alice Johnsonanurse practitionernoted her diagnosis of “pronounced
neurosensory hearing Igs$er mental health issuesnd her slow movements. TR 482. She also
opined that that the plaintiff does not appear to be exaggerating her symptomedatal @it
instance wherplaintiff's pains eventualyrequired surgery antthe lack of requestor pain
medicationmade by the plaintiffdespite looking uncomfortabléd. Finally, Ms. Johnson opined
she could not sggaintiff sustaiing full time employment without frequent absences due to he

mental and physical limitationdd.
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Theoriginal limitations presented to the VE included, “if because of attention and
concentration deficits, thid €laimant would be absent from the work place at unpredictable
times, but such could rise tcetlevel of eight hours per week” TR 81. In the remand
imitations, theALJ presentedhe VE with the limitation“such poor concentration, persistence
and/orpace that she would be unable to maintainptieeluctivity of a normal employee... say
80 percenbr less than a normal employe€’ TR 523 The VE' response to both limitations
wasthatthere would be no jobthatsuch a claimant could perform in the national economy. TR
81, 523.

From therecord,it is clear that both the plaintiff antb a lesser dege,her daughterdo
not have a full and complete understanding of English. Inifabgth decisionsthe ALX»
included iliteracy among plaintiff's limitatia in her RFC TR 15, 500.Additionally,
complicated cultural issues about mannerisms of sp®thescriptions are present in this case.
Requiring the plaintiff show exact or specific limitations throwgiditional testimony isboth
unnecessary and burdensolmecausehe cultural and language barriers would make any such
attempt futie andmprecise by naturdn crediting the testimony as true and in light of the facts
above,it becomes clear the testimony suppditese broad armhsic limitatiors offered to the
VE. This is theBeneckeype situation.

Here plaintiff's testimony showedpervasivelack of awareneds the meanings dhe
guestions askeaf her, lack of memory loss and of pain associated with other injuries.
Addtionally, the plaintiff described that she has flashbacks of teagioits that seem real and

“in front of me.” Her daughter further testified that the plaintifhen enteringnto these
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flashback momentsis unable to do anything and is fearful of “leavifgrhese times where she
“thinks somewhere else” can occur for long periods. Her daughter aiedasiatplaintiff has
concentration problems and she requires reminding to take her medicine and to go to the
bathroom. Surely, the above testimony shows that plaintiff has less tharotidctivity. It
seems unreasonable to describe somebotlp haslashbacks ofragic events in their lif¢hat
interfere with normal functioningandneeds reminding to perform basic human needs as
going to the bathroom, as being as productive as a normal employee. Wlesiuoles the
evidencefrom Dr. Kinzie sating the plaintiff repeatediyappeared “withdrawn,” fearfuhnd has
nightmares causingher to lose sleep etc., this conclusion is cl&he mitatiors provided as a
hypothetical to the VERresubstantially supported within the record and thus may lieel tgoon.
Finally, the Commissioner argues that if the discredited testin®aoyedited as true, the
ALJ would need to reassess the plaintiffs RHOwever,as described abovihe ALJ has
already presented the VE with a hypothetical that outkheglaintiff's characteristicsfinding
she could physically perform light work with other specffic limitatioegarding her mentand
educationalssues The ALJ later adopted those limitations in forming her RAGwever, the
ALJ also already elicited testimony from the VE regarding the concentratid productivity
imitations. Since the testimony properly shows such limitagicsresupported within the record,
andthe testimony icredited as truehé ALJ wouldsimply have tadd an additionalimitation
to the RFCconsistent with the hypothetisaalreadypresented to the \&EThis is an unnecessary
step in the process. Testimony from thes\dlEeadyshowsthat theselimitations would bar
employment and, thug,finding of disabilty is warrantetdecause there would be no jobs

available in the national economis the credited evidencand testimonysubstantially supports

* Fromthe context of the testimofiygaving seems to mean death or dying.
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the limitatiors as presented to the glifr earlier proceedings, and there areoti@er outstanding
issues to resolve, this Court remands for a finding of disabilty and the pagfrimmefis.
CONCLUSION
For the reasons abovihis CourtREVERSESthe Commissioner’s decisioand
REMANDS for the payment of benefitsith a disabilty onset date of September 28, 2006

IT 1S SO ORDERED.

DATED this 20th day of August 2014

/s/ Michael McShane
Michael McShane
United States District Judge
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