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HERNANDEZ, District Judge:

In June of 2011, Plaintiff Thomas Hoy resigned from his position as Deputy Sheriff of
the Yamhill CountySheriff's Officeamidst an internal investigation into whether he inade a
false statement on a search warrant affid&loty laterfiled suit alleging violations of his éeral
constitutional rights and asserting a number of state law claims. OB N2\ 5, the Court
granted Defendants’ motion for summary judgment against all of Hoy'sglaind entered
judgment dismissing the case. ECF Nos. 86 &8¥'s attorney missed the deadline for filing
an appeal with the Ninth Circuit, and has moved the Court for an extension of tiemaotion
is denied.

According to Federal Rule of Appellate Procedure 4(a)(1)(A), Hoy hag thays from
the entry of judgment to file a Notice of Appeal. However, since the thirtietfetlayn Sunday,
June 7, 2015, Hoy had until Monday, June 8, to file the Notice of AppeakFeD. R. APP. P.
26(a)(1)(C) Around 2:00 p.m. on June 8, Hoy's attorney, Ms. Samantha Copeland, successfully
logged onto the Court’s electronic docketing system, CM/ECF. Copeland Dexigf&tecl.”),
ECF No. 92, § 10; Exhibits (“Exs.”) B—E to Copeland Decl. However, she did not file Hoy’s
Notice of Appeal at that tim&eeCopeland Decl. I 10. This was Ms. Copeland’s first appeal,

and she claims to have received advice from a more experience@yatmfsimultaneously file
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a Representation Statement” with the Notice of Appeal. Copeland Deel1§fBor

unexplained reasons, Ms. Copeland did not complete the Representation Statement until
sometime around 11:00 p.m. on June 8. Copeland Decl. 1 11-12. She then attempted to login to
CM/ECF to complete her filing, but she was unable to do so due to unexplained technical
difficulties. Copeland Decl. { 12. With the deadline fast approaching, Ms. Copeland scrambled to
fix her login problems to no avail, and she was unable to successfully file the NoAippeHl

before the time to do so expired. Copeland Decl. §xX2;B-E to Copeland Déc

The next day, Ms. Copeland contacted a staff member in the Clerk’s Office for the
District of Oregonwho was abldo resolve her login problems. Copeland Decl. 1 16.
Inexplicably, however, Ms. Copeland did not file the Notice of Appeal and Representa
Statement at that time eitheshe claims she had “other business that [she] needed to attend to
that day.” Copeland Decl. § 17. Apparently, she believed that District of OregahRwle 6
applied to extend the deadline to file the notice of appeal by three days “to allsevime of
the judgment.” Copeland Decl. § 7, 17. She eventually filed the notice of appeal [88] on
Wednesday, June 10, 2015.

Opposing counsel notified Ms. Copeland on June 12 of his intent to file a motion to
dismiss the appeal as untimehfter discussing with Ms. Copeland the circumstances around
the missed deadline and her mistaken belietiathe applicability of Local Rule 6, he filed the
motion to dismiss on June 24, 2015. Ms. Copeland then moved this Court for an extension of
time to file an appeal. She argues that the technical failures she experienced erhpéragtto
login to CM/EQF to file the notice of appeal on June 8, 2015, constitute good foausessing

the appeal deadlindlternatively, she asks the Court to exercise its discretion and find that her
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failure to timely file the notice of appeal was due to “excusable negladtgrant her additional
time to file it.

Rule 4(a)(1)(A) of the Federal Rules of Appellate Procedure providedilha Civil
case . . . the notice of appeal . . . must be filed with the district clerk within 30 teysrdafy of
the judgment or @er appealed from.” The Appellate Rules provide “for a grace period of 30
days within which a lawyer . . . may ask the district court for an extension of tichéhecourt,
in the exercise of its discretion, may grant the extension if it determingbehatglect of the
attorney was ‘excusable’ ” or the attorney otherwise demonstrates gs®iRiagay V.
Andrews 389 F.3d 853, 854 (9th Cir. 200&ED. R. APP. P.4(a)(5)(A)(i)ii).

“Good cause applies when there has been no fault by tedappecusable or
otherwise. This generally occurs when the delay is caused by persons outsaigrtiietthe

appellant. Doe v. Hous. Auth. of Portland, No. 3:13v-1974-Sl, 2015 WL 1729542, at *1 (D.

Or. Apr. 15, 2015jciting FED. R.APP. P.4 Adv. Comm. Notes to 2002 Amendments) (internal
citation omitted).

Ms. Copeland has not demonstrated good cause in this case. She was, in fact, able to
login to the CM/ECF system in the afternoon of June 8. She made a conscious choicerat that t
to wait until she cold complete the representation statement before filing the notice of appeal.
But the representation statement is not a jurisdictional document, and it is ncangtesile
one to perfect an appe&ktD. R.APP. P.3(a)(1) ("An appeal permitted by lawsaf right from a
district court to a court of appeals may be taken only by filing a notice ehapjith the district
clerk within the time allowed by Rule 4."FeD. R.APr. P. 12(b) Adv. Comm. Notes to 1993
Amendments (“[W]henever an attorney files a notice of appeal, the attornégoousthereafter

file a statement indicating all parties represented on the appeal by that attdtimeygh the
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notice of appeal is the jurisdictional documentthe.representation statement will be helpful
especiallyto the court of appeals in identifying the individual appellants.”). Ms. Copeland’s
decision to wait to file the notice of appeal was not a “delay . . . caused by persoths thet
control of the appellant,” and thus does not constitute good Eaes@015 WL 1729542 at *1.

Furthermore, Ms. Copeland’s difficulty logging into CM/ECF in the waning nmbsne
before the deadline expired does not constitute good cause. There is no evidenceandiof re
a systemic failure of CM/ECF on June 8, 2015, or @ngtother litigant was unable to use the
Court’s electronic filing system that night. When she called the cler&s&istance the next day,
she was able to login without any difficulty. Had she not waited until lijetiadl eleventh hour
to attempt toife the notice of appeal, she could have contacted court staff to resolve the issue
before the deadline had expired

Ms. Copeland and her new co-counsel’s citation to Ticknor v. Choices Hotél$na’

275 F.3d 1164, 1165 (9th Cir. 2002) in support of the argument for good cause is entirely
unavailing. In that case, the Ninth Circuit found “good cause” for counsel’s lagpdil a bill of
costs: the Federal Aviation Administration had temporarily closed UnitedsStiaspace to
commercial aviationdllowing the September 11th attacks, which caused nationwide delays in
mail delivery.ld. The stark differences in the circumstances surrounding the late filing in that
case and the present case speak for themselves.

As for “excusable neglectgourts us a fourpart balanaig test for determining whether
a party hasnade the required showin@) the danger of prejudice to the non-moving party, (2)
the length of delay and its potential impact on judicial proceedings, (3) the reasoa delay,

including whether it was within the reasonable control of the movant, and (4) whnether t
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moving partys conduct was in good faitRincay 389 F.3d at 855 (citing Pioneer Inv. Servs.

Co. v. Brunswick Associates Ltd. P'ship, 507 U.S. 380, 395 (1.993)

In this case, there is no real danger of prejudice to the non-moving party, the length of
delay was only two days, and it appears that Ms. Copeland acted in good faith. However, the
reasons for thdelay weighheavily against granting an extension of time to appaais case.

First, Ms. Copeland chose not to file the notice of appeal in the afternoon of June 8
because she mistakenly believed she needed to file the represesitdgarent at the same time
Her failure toread orher misinterpretation dhesimple and unambiguous rulés filing an

appeais not “excusable neglettKyle v. Campbell Soup Co., 28 F.3d 928, 931 (9th Cir. 1994),

as amended on denial of reh'g (Apr. 8, 199AJthough the Court in Pioneeecognized that

“excusable neglect” is adkible, equitable concept, the Court also reminded us that
“inadvertence, ignorance of the rules, or mistakes construing the rules do not csuastitute

‘excusable’ neglect)’(quotingPioneer 507 U.S. at 392).

SecondMs. Copeland inexplicably failed to file the thce of appeal after she received
assistance from the clerk’s office with her CM/ECF login problems the foitpday.She
claims that she had “other business . . . to attend to that day,” but the Court emplusaalbs
to endorse thakason as suffient to find “excusable neglect.” Most every lawyer has “other
business” he or she gldl attend to at any given timkls. Copeland’s decision to give priority to
other tasks as Mr. Hoy’s appeal withered on the vim®isexcusable” neglect.

Moreover, Ms. Copelansl mistaken belief that Local Rule 6 gave her three additional
days to timely file the notice of appeahist excusable negletdr two reasons. First, it is
inconsistentas a matter of fastith her frantic attempts on the nigbitJune 8 to file the notice

of appeal. Second, Local Rule 6 andrdlatedFederal Rule of Civil Procedure 6(d)
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unambiguously state that the additional time only applies to deadlines thag@eestl by the
service of document. The deadline for filithge notice of appeal must be “filed with the district
clerk within 30 days aftemtry of the judgment,” not the service of ief: R. ApP. P.4(a)(1)(A)
(emphasis added)he Ninth Circuit inKyle found that an attorney’s similar mistake in
misreading érmer Federal Rule of Civil Procedure 6(e) to add “three days for servioaibto
a time period running from docketing of an order or judgment” was not excusaldetriegle,
28 F.3d at 931. Ms. Copeland has “not presented a persuasive justifitatibar
“misconstruction of nonambiguous rules,” and thus the Court declines to find excusabde negle
here.ld. at 931-32.

Finally, the Court notes that thisnst an isolated incident in this case. Ms. Copeland
repeatedly missed deadlines throughout the prosecution of this case, for example:

e Ms. Copeland filed a motion to compel after the close of discovery on July 15,
2014 (motion filed at 12:14 a.m. on July 16, 2014). ECF No. 29.

e Ms. Copeland filed a motion to extend discovery and amendment desaadiin
July 18, 2015, three days after the discovery deadline expired and four months
after the deadte to filean amended complaint had passed. ECF No. 34

e Ms. Copeland filed Plaintiff's response to Defendants’ motion for summary
judgment on November 28, 2014, four days after the deadline to relsadnd
expired on November 24, 2014. Ms. Copeland then filed a motion for an
extension of the deadline on December 3, 2014, more than a weakafter
deadline had already passed. Thein€allowed the untimely fihg. ECF Nos.
57-67.

e Ms. Copeland filed a motion to compel on December 11, 2014, more than two
months after fact discovery closed on October 9, 2014. The Court denied the
motion and noted that it “wastimelyand Plaintiff has not been diligent in
discowery matters.’ECFNos. 69, 78.

The Court provided Ms. Copeland a number of reprieves from these deadlines and other rules i
an effort to ensure Mr. Hoy had his day in court, including the unusual step of allowing Ms.

Copeland to submit an amended complaftér Defendants had already filed a motion for
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summay judgmentSeeDkt. No. 47. Moreover, Ms. Copeland’s filings and written arguments
were plaguedby mistakes, such asting to evidence that wast submitted to the Court or did
not supporher argimentsmisquotatiorof case law, and mischaracterizatiordeposition
testimony, which greatly increased the demands on Court in resolving th€ease.q.
Plaintiff's Response to Motion for Summary Judgment, ECF No. 58, at 18 (in ndsgtyall
evidencecitedin footnotes 91 through 95 is either missing, irrelevant, or does not stipport
assertioh

Given heseprevious missteps, and that tides at issue are cleancaunambiguoushe
Court finds thatvis. Copeland’s failure to timely file a notice of appeal was not “excusable
neglect” in this case. Pinca$89 F.3dat 859 (eaving to the district court théiscretion to
evaluate “excusable neglect” using “factors such as whether the lawyer had segHzzan
diligent [and] the quality of representation of the lawyers . . . .").

ORDER

For the reasons statddpy’s Motion for Extension ofime to File Notice of Appeal [91]

is denied.

IT IS SO ORDERED

Dated thls s " day of SWWM , 2015.
M&WC@M/MMJQ%

MARCO A. HERNANDEZ
United States District Judge
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