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HERNANDEZ, District Judge:

Plaintiff Don Scott Irvindiled this Federal Tort Claims Adctionagainst Defendant, the
United States Department of Veterans Affairs (“VA”), allegmgdical malpracticen
connection withitreatmentrvine received fomeck, shoulder, and arm pain at the Portland
Veterans Affairs Medical Centdrvine’s Amended Complaint alleged four separate claihes; t

Court granted summary judgment in favor of the VAQaims 2 and 4. Irvine v. U.S. Dep't of

Veterais Affairg No. 3:14€V-00197-HZ, 2015 WL 3986490, at *5 (D. Or. June 29, 2015).

Irvine’s remaining claims allege thahen VA doctors performed a neck surgery on Irvine in
2011, they failed to diagnose and traaocalled “nonunion” of his vertebrae fra2003 neck
surgery.rvine alleges that the VA doctor’s conduct fell below the standard of carel whi

caused hm to suffer worsening symptoms and permanent injury, and to incur additional medical
expenses after Irvine sought treatment outside of the VA to alleviate hisnteeakna pain.

The Court conducted a two-day bench trial on September 1 and 2, 2015. These are the
Court’s Findings of Fact and Conclusions of la@pFR. Civ. P.52(a)(1).After examining the
exhibits, hearingestimony at trialand evaluatinghe witnesses’ credibilitythe Court findst
more probable than not that Irvieevertebrae had fused at the site of the 2003 surgery at the
time VA doctors operated on his neck in 2011. Moreover, evemasgurvinehadanonunion,
the Qurt concludes that the VA medical providers did not breach the standard of caliagn fai
to diagnose it, because Irvine was not exhibiting symptoms consistent with nonunion and
radiographic images of his neck did not indicate nonurliberefore, the Qart finds in favor of
Defendant on all of Irvine’s claims.

1

I
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FINDINGS OF FACT
1. Irvine’s Neck Injury andl'reatment

Plaintiff Don Scott Irvine is a 45 year old veteran of the United States myhas
received medical care from the Department of Veterdfairs (“VA”). While serving on active
duty in Iraq in 2003, Irvine was injured in a motor vehicle accident when the vehicle in vehich h
was riding reaended another vehigland the force of the collision threw Irvine into the
vehicle’sceiling. Follaving the &cident, Irvine began experiencingck, shoulder, and arm
pain. A magnetic resonance imaging (“MRI”) scan revealed a significant rezfmisic between
the fifth and sixth cervical vertebrae of his neck (the “C5-C6” vertebrae), wiash w
compresing his spinal cord.

On November 19, 2003, an Army neurosurgeon performed an anterior discectomy and
fusion (“ACDF”) procedure on Irvine’s neck at the C5-C6 lexetliscectomy is the surgical
removal of herniated disc material that is pressing on a&mnent or spinal cordAn ACDFis a
surgical procedure to treat nerve root or spinal cord compression by removing théedatisc
and filling the open space with a bone graft or synthetic device to prevent theaeften
collapsing. The joining ote vertebrae around the graft or device is called “fusibimg’ Army
surgeon performed the ACDF procedure without hardware, meaning that surgeon used a bone
graft, not a synthetic device, to foster fusion between Irvine’s C5 and C6 ver{getndant’s
Exhibit (“Def. Ex.”) 501.)

Irvine continued to experience neck, shoulder, and arm pain after the 2003 fusion
surgery, and he received a medical discharge from the Arye lived in Hawaii from 2004 to
2007.During that time, he experienced arm and tpas while exercisingfor which he saw a

family care doctor and visited the emergency room.
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He returned home to Vancouver, Washington in May of 2007, and began receiving care
for his neck and arm paatthe VA facility in Vancouver and at the Portlaxé Medical Center
(“VAMC”) . A September 2010 cervical x-ray “demonstrate[d] stable interbody fusioDgat]

C6.” (Def. Ex. 502.) On February 22, 2011, VA Neuroradiologist Dr. Jack Simon compared a
new MRI of Irvine’s cervical spine with previous images and noted that the “Cht&8mce is
abnormal similar to the prior study.” Dr. Simon also wrote that the cervical ddtesdn the

fourth and fifth and the sixth and seventh vertebrae (theC&4and “G-C7” levels) were
herniated and that the6@C7 disc was impinging on the nerve roots. The MRI did not show any
spinal cord compression. (Def. Ex. 503.)

On March 1, 2011, neurosurgery resident Dr. Brian Farrell examined Irvine at the
Portland VAMC. Irvine reported that he was experiencing pain in his neck thaechd@t/n his
arm and into his palm and fingers. Irvine testified that the pain went down the basketkyj
across his shoulder blade, down the back of his arm, and out his thumb. He described a sensation
of “shooting spikes going down througty arm.”He also reported some weakness in his hand,
but denied any difficulties with walking, or bladder and bowel control. Dr. Farreld tloéedisc
herniations at the C4-C5 and C6-C7 levels that were apparent on Irvine’s most retebr M
Farrell wote that “[w]e will plan on a C6/7 ACDF to decompress spinal cord and the R C7 nerve
root.” Dr. Cetas, who was acting chief of neurosurgery at the teweswed Dr. Farrell’s
diagnosis, and agreed with the suggested treatment. (Def. ExDB0&¢tas performed the €6
C7 ACDF procedure on Irvine’s neck on June 13, 2011, with the assistance of Dr. Hai Sun and
physician’s assistar@ynthia A. Bohan. Dr. Cetas removed Irvine’s C6-C7 disc, then inserted a
syntheticdevice called an “LDRpacer” tamaintain he space between the vertebrae faster

boney fusionNo complicatios arose during the procedure. (Def. Ex. 508.)
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On June 28, 2011, Irvine returned to the Portland VAMC for a post-surgery follow up.
He reportedsome relief from his symptoms, but hecateported continued weakness in his
hands, and “some jerkiness in his arms that he did not have preoperative.” Irvinehstadede
of the pain symptoms had decreased, especially those in his right forearm, hatwlaat now
experiencingadiating pan down the back of his arm. (Def. Ex. 50BWine visited with Ms.
Bohan again in September of 2011, and reported that his neck pain was improved, but that he
still hadweakness in his hands and “shards of glass like shooting pains dowigfitisfm b
elbow, prior to surgery this continued to his right thumb.” Irvine also endorsed fecatyiasd
that he had two accidents since surgery, though he denied bladder incontinence or (Dgéncy.
Ex. 511.)

Dr. Cetas and the neurosurgical team at thddal VAMC used a number of different
diagnostic techniques and modalities to try to identify the cause of and totelleviae’s
symptoms, including a posiperative cervical MRI, an electromyography (EMG) test, physical
therapy, and referring him f@valuation in a pain clinic. (Def. Exs. 512-518spite these
efforts, Irvine grewfrustrated with the care he received at the Portland VANestified that
he was tired of “being shuffled around with so many differeatals at the VA,” and that he
“didn’t really trust what was going to be happening to me, their choices, tbarots.”He
visited Northwest Pain Network; providers there prescribed gabapentin foirhenoia
recommended Irvineisit Dr. Jung Yoo, an orthopedstirgeon at Oregon Higla Sciences
University (“OHSU”) for a second opinion about his symptoms. (Def. Ex. 516.)

Irvine visited Dr. Yoo at OHSU in February of 2012. As part of that visit, Irvine had
another series of-rays taken of his neck in February of 2012. Dr. Erik FasDHSU

radiologist, interpreted therays asndicating “osseous interbody fusion at C5-Def. Ex.

5 -FINDINGS OF FACT & CONCLUSIONS OF LAW



515) Dr. Foss also noted “CB-ACDF without complication,” and “C4-5 degenerative disk
disease.” Dr. Foss testified that “osseous interbody fusion” meant that le@sawgrowingn
the space between Irvine®5 and C6 vertebral bodies.

After interviewinglrvine and conducting some tests, Dr. Yagsessed ‘@onunion of
C6-7 and degeneration and foraminal stenosis db.C#Hs recommended treatment was
another neck surgery—a fusion of Irvine’s C4 through C7 vertebradanaariinotomies at G4
5 and C6-7,” using a posterior approach (the opposite direction from Irvine’s premigases).
(Def. Ex. 516) (capitalization added). Dr. Yoo performed the three-level posteimn fuggery
on Irvine’s neck on April 3, 2012, without complications. To provide stability and foster fusion
of Irvine’s vertebrae, Dr. Yoo utilized a “Depuy Mountaineer” system whicimipéanted on the
back of Irvine’s spine using a number of titanium screws and rods. (PIl. Ex. 7.)

Irvine testified that th®r. Yoo’s surgery gave him “some relief, but | still leapain in
my forearms and pain that . . . shoots out my thurlttiough the pain was similar in location
and in intensity,vine testified that ibccurrel less frequently than before Dr. Yoo’s surgery.
Irvine also testified that the relief he received fromYoo’s surgery has helped with some of
his psychological symptoms, and that he is able to do some of the activities he diseslich
as walking his dog and doing artwork, within the limitations imposed by his surgades
implanted neck hardware.

2. Medical Testimony

Dr. Cetadestified about the ACDF procedure he performed on Irvineck at the C6
C7 level in 2011. Athe time of the surgery, Dr. Cetas was actihigf of neurosurgery at the
Portland VAMC; he also works at the neurosurgery department at OHSU. gidenteat OHSU

between 2002 and 2009, Dr. Cetas estimated that he performed 300 spinal surgedadsergi
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he estimated that he has conducted about 300 to 400 spinal surgeries [ier. y&tagestified
about how he came to the decision to perform the ACDF procedure at Irvin€g @6el. He
explained that MRI images of Irvine’s neck indicasgghificant nerve root compression and
some spinal cord crowdirgg the C7 levelmild nerve root compression at the C4-C5 level, and
no compression of the nerve root or spinal cord at the C6 legehen explained that Irvine was
complaining of pain then went down his neck, into his thumb and forefinger, along with some
loss of grip strength, and had demonstrated some subtle motor we&kné€xstas explained
that these symptoms were consistent with a C7 nerve root impingement. Taken together, the
images shaing compression at C7 and Irvine’s reported symptoms suggested to Dr. Cetas tha
surgery at the C7 level was the best way to try and alleviate Irvine’s syimpby. Cetas agreed
with Irvine’s lawyer that problems wit66 nerve root could also cause radiating pain down the
patient’s arm and into the thumb. Bit. Cetas alsexplained that the distribution of sensation
from nerve fibers at the different levels will often overlap, and thus a pdoggmosis must
correlatethe patient's complaints with evadceof nerve compression that can be seen on
imaging. In Irvine’s case, Dr. Cetas explaingd imaging showed compression at C7 and no
ongoing compression at C6. The C7 root could have contributed to his thumb pain, but was
clearly contributing to the pain in his forefinger and probably contributing to the paatingdi
down his arm. Thus, Dr. Cetas concluded that surgery to reduce compression at the Waslevel
the best way to try and alleviate Irvine’s symptoms with the least invasizequre possible.

Dr. Cetas testified that he did not see egson to believe that Irvine’s previous surgery
at the C5C6 level had resulted in nonunion. Irvine was not demonstrating the typical symptoms
of a nonunion, which include localized mechanical neck paihdéin sometimes radiate up into

the patient’s head. Dr. Cetas stated that he saw indicators of bony fusion Bt@led&vel in
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plain film x-rays of Irvine’s neck. In response to questions from Irvine’s attorney about the
apparent “obliteration of dispace” between Irvine’s C5 and C6 vertebrae, Dr. Cetas explained
that was a very common result of a fusion surgery, like Irvine’s 2003 procedure, whieh uses
bone graft and not an implant to foster fusion—the bone graft “subsides,” or breaks down, during
the fusion process as bone grows across the interspace between the vertebedas Destified

that Irvine’s x-rays indicated bony fusion, or at least bony deposition, betwasgidrC5 and

C6 vertebrae. Based on those images, Irvine’s history, and his reported symptom&®Pr. Ce
concluded that his neck and arm pain was most likely caused by compression at C7, not by a
nonunion at the C5-C6 level.

When Irvine reported continued pain following the 2011 surderyCetas testified that
he had not ruled out additional surgery toangl alleviate Irvine’s symptonisit he thought it
prudent to wait. He explained that the fusion surgery at thETClevel was still recent, and that
Irvine’s vertebrae needed more time to fuse. He also stated that, imthgtadf treating chronic
pain, repeated surgeries can actually create additional problems for tié, patlading “failed
back surgery syndrome,” where patients develop even more debilitating chronicgbasnvery
difficult to treat.

Dr. Richard Gbornworked at the Portland VAMC agadiologistat the time Irvine
received treatment there. In September of 2011, approximately three raftetidr. Cetas’s
surgery at the GE&7 level, Dr. Osborexamined xrays of Irvine’s neckHereported that
Irvine’s “[v]ertebral bodies are normal height and are in proper alignment. iBhfeston at C5-

C6 with obliteration of the disc space. At CG; there is a mallic spacer.” (Def. Ex. 510.) Dr.
Osborn testified that the obliteration of disc space combined with a lack of anggongrowth

suggested that there was a fusion sufficient to prevent any movement of thetjoatievel.
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Dr. Jack Simon was the chief of radiology at the Portland VAMC in 2011, and he
interpreted an MRI of Irvine’s neck in Felary of that year. He testified about his written report
which indicated Irvine had a bulging disc at C6-C7 that was causing the spinal datteh and
was narrowing the neural foramen (the pathway through which the nerve rodkeesptnal
cord) d the C6C7 level on Irvine’s right sideSgeDef. Ex. 503.) Dr. Simon also testified that
he was not assessing whether Irvine had a fusion at the C5-C6 level becausditigaisf
typically made by am-ray or CT scan, not an MRI.

Dr. Erik Foss was the radiologist at OHSU who interpreted the x-rays nélswmeck
takenbefore his visiwith Dr. Yoo in 2012. Dr. Fosestifiedthat when he wrotm Irvine’s
medical records that he observed “osseous interbody fusion@6,Che meant that he saw
“bone growing between the two portions . . . the c5 and c6 vertebral bodies. So where the disc is
supposed to be, | see bone growing between it.” Dr. Foss explained that these noteshisdicat
belief that there waslaonyunion between the C5 and C6 levels of Mr. Irvine’s neck.

Defendant’s expert, neurosurgeon Dr. Jeffrey Johrteshfiedthat Irvine was a complex
patient and that he believed Dr. Cetas and the VA neurosurgical team met thedstéradre in
trying to treat his symptomBr. Johnsonevieved the MRI images in Irvine’s file arsfated
that there was one specific place showing nerve root impingentieatright side at C6-C7. He
explained that the C7 nerve root is one of the most common levels where patients have problems
and that patients with an issue at C7 often report pain in their shoulder blade, down the back of
their arm and into their hand, especially the middle fingers of the hand. He atsitlstatC7
controls tricep strength, including pushing strength and grip strength. Dr. Johnson noted that

Irvine reported many of those symptoms.
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Dr. Johnson also provided insight on how doctors approach treating patients through
spinal surgery. He explained that spine surgery works best when the treatindatikgdo
correlate something abrmal on the imaging with the patient’s symptoms or physical findings
on exam, rather than simply trying to “fix the images.” Virtually evelylia Dr. Johnson said,
would have some evidence of some degenerative changes in the cervical spine, eeanteopl
have never experienced neck or back pam.Johnsorstatedthat while images of Irvine’s
cervical spine showed evidence of previous surgery and other degeneratives @tahgeC5-C6
level, his physical manifestations did not match up with thoseratalities.He stated that he
believed Dr. Cetas and the VA neurosurgery team “did a good job” of corrdiaimgjs
reported symptoms with the imaging evidence in diagnosing nerve root coroprais€i7 and
recommending the ACDF procedure at that level.

Finally, Dr. Johnson testified that he did not believe that there was any need fet&y. C
to perform any further diagnostic work up to assess the possibility of a nonuniorCét |Cer
to performing surgery at the G&7 levels. He explained there svao evidence that any of
Irvine’s symptoms the VA neurosurgery team g g to treatwere caused bg nonunionDr.
Johnsortestfied that he reviewed Irvine’s medical records from the VA and from OHSU,
including his MRI and xay images, and that hé&dchot seeany evidenc®f a nonuniorat the
C5-C6 levelor any evidence of nerve root compression there. Dr. Johnson stated that his opinion
wasbased in part on a comparison between images taken of Irvine’s neck at flexios (that i
when the patient tuskchinto-chest), extension (when the patient stretches chin toward the
ceiling) and neutral views. Dr. Johnson explained that any motion, or lack theredd, sprtbus
processes (thins or levers thastick out along the back of the spira)each of the different

views of Irvine’s neck is a strong indicator of whether a particular vertkwel had
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successfully fused. Dr. Johnson then testified that the distance between the spiressepraic
the C5 and C6 levels did not show movement between the flexion, extension, and neutral views,
which indicated fusion at that level. Dr. Johnson alsamined xrays of Irvine’s neck and
testifiedthat he observed boney growth bridging the spateeen the C5 and C6 vertebrae, yet
another indication that there was, in fact, union at C5-C6.

Irvine’s expert, an orthopedic surgeon, Dr. Michael Steingart, testified theglileged
Irvine “did not have a full union of the C5-6 level.” (Designated Deposition TestimonyNeCF
64-1, at 15.) He based his opinion on a review of approximately fifty pages of Irvine'samedi
records. Dr. Steingart stated that he relied on two MRI exams, one from 2011 and one from
2008—although he also testified that he had difficulty accessing Irvine’s snaaigeis computer
and was only able to review a portion of the available films in forming his opinion. Dig&iei
also based his opinion on a radiologist’s report from November of 2011 which indicatedlgs]t
degenerative disc disease with loss of disc height” at théaClgvel.(Designated Deposition
Testimony, ECF No. 64-1, at 1¥8.) Dr. Steingart testified that “[t]he radiologist reported a
degenerative disa £5-6. | basamy conclusions that a fused bone should not have discs
between it . . ..” (Designated Deposition Testimony, ECF No. 64-1, at 18.) Dr. Stelagart a
explained that he saw disc material between th€€&§oint on one of the MRI images he saw,
and that indicated to him that there was not a successful fusion at thatDessjnated
Deposition Testimony, ECF No. 64-1, at 22.)

Dr. Steingart then testified that he believed the VA providers should have done further
diagnostic work to assess the status of the union at C5-C6, and that the failure to ldzeswnfel

the standard of care. Dr. Steingart also testified that a refusion sigd@leeytreatment of choice
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for nonunion, though he clarified that the decision whether to perform a refusionysumager
outside of his area of expertig®esignated Deposition Testimony, ECF No. 64-1, at 38-39.)
Dr. VaishaliPhalke is the neuroradiologist who interprefeelMRI of Irvine’s neck at
the Portland VAMC in November of 2011. (Def. Ex. 512.) She testified about her statement on
the report that she observed “stable degenerative disc disease.” She stated thsit she w
commenting primaryt on the existence of “unchanged endplatearabvertebral spurring,” and
that she was not making any findings that there was disc material presdritale stated that
she was describing changes Irvine’s cervical smnd that “dgenerative disc disease” was
simply a reference to the degenerative changes at IrvineG8d8vel. She testified that she was
not making any findings about whether Irvine had a fusion or a nonfusion@é ©Bcause she
was interpreting an MRI, and fusions are better diagnosed through CT scans binpba-rays.
Although it is not reflected in higre-operativechart notesDr. Yoo testified that he
believed that MRI and x-ray images showed that “there was no bony union acrossritéetseg
at C5C6. (Designated Deposition Testimony, ECF No. 64-2, at 9EX0Yoo statecthat
during the surgery he performed on Irvine’s neck in 2012, he physically manipulatexiir
neck the C6C7 level did not move, but at the C5-C6 level, Dr. Yaend “a very smalamount
of movemen” Dr. Yoo explained that, considering the MRI anday-images and the movement
at the joint,he believed thalrvine had a “fibrous union” at the C5-C6 level, meaning that dense
fibrous tissue, not bone, was stabilizing the joint. A fibrous union, Dr. Yoo explained, is “not
what, ideally, we want. But often it is enough of stability that patient can live with it[
(Designated Deposition Testimony, ECF No. 64-2, at 21-22.) Dr. Yoo also testified that he

reviewed the radiographic stedidone at the VA and that, based orimged review,he
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believed that the VA doctors met the standard of iceneating Irvine’s symptomgDesignated
Deposition Testimony, ECF No. 64-2, at 22.)
3. Existence of Nonunion at G56

The Court finds it more probable than not that, at the time Dr. Cetas performed surgery
on Irvine’s neck in 2011, Irvine’s C5 and C6 vertebrate were, in fact, fused. In géuisin
conclusion, the Court finds the testimony from Defendant’s expert, Dr. Jolamgbtestimony
from Drs. Foss and Cetasore credibleéhan testimony fronirvine’s expgert, Dr. Steingart, or
testimony from Dr. Yoo.

Dr. Johnsorexamined xrays of Irvine’s neck and determined that there was evidence of
bone growth across the interspace betweane’'s C5and C6 vertebraéurthermore, Dr.
Johnson testified that x-ray images showed a lack of movement between I85n&'sl C6
vertebrae, another indicator that there was, in fact, bony union of those vertebral Dooses
findings are consistent with Dr. Cetas’s evaluation of Irvine’s imagestprmonducting
surgery, as well as with OHSU radiologist Dr. Foss’s analysis ofsxaflyrvine’s cervical spine
in 2012. Dr. Steingart, on the other hand, only examined MRI images of Irvine’s meck. i$
no dispute among any of the experts who testified at trial or through deposition Kaatyas
preferred over an MRI for determining whether veraethad fused following surgeryeven Dr.
Steingart admitted thatpays are a better medium than MRI for destoating bony fusion.

Dr. Steingart'sopinion that Irvine did not have a fusion at C5-C6 was based in large part
on his interpretation of Dr. Phalke’s interpretation of Irvine’s MRI. The Court timel$irst-
hand interpretationsf x-ray images of Irving cervical spine offered by Drs. Johnson, Foss,

Simon, and Cetas carmyore evidentiary weight
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Although Dr. Yoo testified that he believed there was a nonunion &6dBvel,his pre-
operative notes only reflect a nonunion at C6-C7. Dr. Yoo did not mention nonunion at C5-C6
until after he performed surgery on Irvine’s neck. Moreover, vidrery oo physically
manipulated Irvine’s neck during surgery, he found slight movement at C5-C6 but no movement
at C6C7. That findingconflicts with his preoperative diagnosis that Irvine’s x-rays showed
nonunion at C6-C@&nd callsnto question the efficacy of Dr. Yoo’s physical manipulation in
correctly diagnosing whether there was bone growth across these interggaoedingly, the
Court is unwilling to credit 2 Yoo’s physical manipulation test esnclusive evidence of
nonunion because it conflicts with his own interpretation of the radiographic evidencdttand w
the conclusions of other doctors, specifically Drs. Foss and Johnson, who revieweés X~vine
rays and found evidence of bony union at the@blevel

CONCLUSIONS OF LAW

Irvine’s claimallegingthatmedical provides at the VA were negligent in attemptittg
treat hissymptoms idrought under the Federal Tort Claims Act (“FTCArhe FTCA waives
the Government’s sovereign immunity for, among others, “personal injury or death caused b
negligent or wrongful act or omission of any employee of the Government whilg avithin
the scope of his office or employment[.]” 28 U.S.C. § 1346(b)(1).1aleof the state in which
the alleged negligent act occurred controls actions brought under Section 1346. Se€283).S

2672, 1346(b)(1); Bond v. United States, No. CIV. 06-1652-JO, 2008 WL 655609, at *1 (D. Or.

Mar. 10, 2008).
To succeed on a medigallpractice claimunder Oregon law, Irvine must show “(1) a
duty that runs from the defendant to the plaintiff; (2) a breach of that duty; ()lang harm to

theplaintiff measurable in damagjeand (4) causation, i.e. a causal link between the bofach
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duty and the harm.” Swanson v. Coos Cnty., No. CIV. 08-6312-AA, 2009 WL 5149265, at *5

(D. Or. Dec. 22, 2009) (quoting Stevens v. Bispham, 316 Or. 221, 227, 851 P.2d 556, 560

(1993)).

Under Oregon law, “[aphysician licensed to practice medicine odiptry by the
Oregon Medical Board has the duty to use that degree of care, skill and @iliahts used by
ordinarily careful physicians in the same or similar circumstances in the autgrofithe
physician or a similar communityORS 8 677.095. Whethe standard of care of a medical
professional is at issue, expert testimony is typically required betahatis reasonable
conduct for a professional is ordinarily not within the knowledge” of a lay pe@sinhell v.
Mansfield 260 Or. 174, 179, 489 P.2d 953, 955 (1971).

Additionally, “[a] plaintiff must establish a causal relationship betweemrdneuct and
the harm to support a recovery in a personal injury case, and the evidence mustibatdoffi

establish that the relationship is reasopaibbable, not simply possibledarris v. Kissling 80

Or. App. 5,9, 721 P.2d 838, 841 (1986}ing Feist v. Sears, Roebuck & Co., 267 Or. 402, 407,

517 P.2d 675 (1973)). “In Oregon, ‘cause’ means ‘cause in fact,” which ‘generally requires
evidence ot reasonable probability that, but for the defendant’s negligence, the plagtié w

not have been harmed.Cain v. Bovis Lend Lease, In@17 F. Supp.2d 1251, 1279 (D. Or.

2011) (quoting Joshi v. Providence Health Sys. of Oregon C&®.0Or. App. 535, 538-39, 108
P.3d 1195 (2005)).

In a medical malpractice case based on a theatheadefendant’s nonfeasance, ae
“failure to diagnose,” a plaintiff must allege facts that, if proved, will eshlitircumstances

which rendered the failure harmful.” Moser v. Mark, 223 Or. App. 52, 58, 195 P.3d 424, 427

(2008) (citation omitted)see alsddorn v. Nat'l HospitalAss’n, 169 Or. 654, 670, 131 P.2d 455,
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461 (1942) (explaining that in a failure to diagnose cake, &st necessary element in the chain
of causation is that the absence of medical or surgical treatment at that tinezlnesdéimage
which would not have occurred if the treatment had been administered.”).

Assuming, for the sake of analysis, that Irvine had a nonunion at the C5-C6Hevel, t
Court concludethatirvine has failed to show by a preponderance of the evidence thaAthe
neurosurgery team’s failure to diagnose nonunion violdtedtandard of care.

Irvine testified that his chief complaints were radicular pain, or as helusddr, a
senstion of “shards of glass” radiating into his right hand, a lack of grip strength iighis r
hand, and numbness in his right atmattempting to treat those symptoms, Dr. Cetas viewed an
MRI of Irvine’s cervical spine that showed impingement at the right C7 nerveDnalohnson
explained that C7 compression is a common problem, and that patients with C7 impingement
often report $hards of glasgain radiating down their arm and into their hand and a lack of grip
strengthWhile Irvinés MRI may have shown other incidental abnormalities, the Court finds
convincing Dr. Johnson’s testimony that the optimal way to treat spinal pahemtgh surgery
is to attempt to match abnormalities that appear on imaging with the patient’s reported
symptoms.Irvine was not reporting the typical pattern of symptoms of a nonurtioai-is,
localized neck pain that radiates up into the head, and none of the radiologists who viewed
images of Irvine’s cervicapine diagnosed a nonunion at that level. The Court credits Dr.
Johnson’s testimony thawine’s reported symptoms and imaging simply did not indicate that
further diagnostic workup to assess whether Irvine had a nonunion at @&asGtcessary.

Although Dr. Steingart testified that he believed thatdtandard of care required the VA
neurosurgery team to conduct further tests to determine the cause of Irvingldipd Dr.

Johnson’s testimony more credible for several reasons. First, Dr. Johnson viehwbtRibaind
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plainfilm x-rays of Irvine’s ervical spine; Dr. Steingart only viewed an MRI, which all the
experts who testified in this case agree is not the proper modality for diagymasiunionDr.
Steingartalsorelied on the apparent presence of disc material between the C5 and C6 levels to
determine there was not a fusion. But Dr. Johnson testified that he did not see anyeatiat ma
and that, in any event, the presence or absence of disc material is not a ¢otexrssessing

fusion. Additionally, Dr. Johnson is a boardrtified spinhsurgeon who, as a part of his

practice, is required to make similar diagnostic and treatment decisions & tieiNdsurgery

team did in this case. Dr. Steingart is not a board-certified neurosurgeon, and hetanake

the types of diagnoses or parfothe type of surgery that is at issue in this case.

Finally, the Court notes that Dr. Yoadecision to perform a more extensive surgery or
his diagnosis of a nonunion or fibrous union at C5-C6 in 2012 doesewot that Dr. Cetas’s
treatment decisions 2011 where negligent. Dr. Yoo’s diagnosis seemed to be based primarily
on his physical manipulation of Irvine’s neck during surgeny;Cetas’s diagnosis and treatment
decision was based on Irvine’s reported symptoms and images of Irvine’s cepriealll of
the medical testimony suggests that Dr. Cetas’s diagnostic approaahiywasthin the
standard of care, and again, all of the radiologists who examined Irvingys »elieved there
was a bony union at C5-CBhe Court declines to hold Dr.e€fas accountable for “failing to
diagnose” a condition that was only made evident after surgical incision. SecoaoB3
more extensive G&7 surgery was based on a different set of facts than Dr. Cetas’s decision to
operate only at the G687 level—Dr. Yoo had the benefit of knowing that Irvine was still
suffering symptoms after Dr. Cetas’s surgery. The Court cannot reasomabéy\iiolation of
the standard of care Isymply comparing treatment decisions made almost a year apart under

different factubcircumstances.
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Faced with Irvine’s reported symptoms, imaging showing compression at thewe7 ne
root that is known to cause many of those symptoms, radiographic imaging supbesgn
growth between C5 and C6, and that Irvine was not demonstrating symptoms of nonunion, the
Court concludes that Irvine has failed to show by a preponderance of the evidertoe ##at t
neurosurgery team violated the standard of care by failing to diagnose nonunio@&t C5-

CONCLUSION

In sum, after evaluating the evidence and testimony in this case, the Couitt rfivods
probable than not that there was bony fusibhvine’s C5C6 vertebragrior to Dr. Cetas’s
surgery on Irvine’s neck in 2011. The Court further concludes that even if there was nonunion at
C5-C6, the VA neurosurgery team’s failure to diagnose nonunion did not violate the standard of
care because there was no indication that the nonunion was the cause of Irvinatsinack
pain. The Court finds in favor of Defendant Unitedi€&teDepartment of Vetana Affairs and
against Plaintiff Don Scott Irvine on all of Irvine’s claims.

IT IS SO ORDERED

Dated this 2 day of @ — , 2015.
Nz P{Mﬂ/\%

MARCO A. HERNANDEZ
United States District Judge
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