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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
ROSEMARIE VANDICK ™
Plaintiff, Civ. No.3:14-cv-00269MC

V. > OPINION AND ORDER

CAROLYN W. COLVIN ,
Acting Commissioner ofhe Social Security
Administration ~

Defendant.

MCSHANE, Judge:

Plaintiff Rosemarie Vandickrings this action for judicial review of a final decision of
the Commissioner of Social Security denyirgy dwpplication for disability insurance benefits
(DIB) underTitle 1l of the Social Security Act. ThisdDrt has jurisdiction under 42 U.S.C. 88
405(g) and 1383(c)(3) The issus before thisCourtare: (1)whether the Aiministrative Law
Judge (ALJprredat step two of the sequential evaluation by faiing to recognize plaintiff's
allegedpost traumatic stress disorder (PTS3a severe impairmentand (2) whether the ALJ
erred inevalating the evidence submitted plaintiff, plaintiff's treating psychiatrist, Dr.
Schwartzandalay witness Because the ALJ did not address plaintiff's alleged PTSD and
related secondary symptoms, the Commissioner’'s decision is REVER&EDisamatter is
REMANDED for further proceedings.

PROCEDURAL AND FACTUAL BACKGROUND
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Plaintiff applied forDIB onMarch13 2011, alleging disability since Decembed1,
200B. Tr. 23 143-48 177. This claim wasdenied inially and upon reconsideratiofir. 23, 88—
91, 10G-102 Plaintiff timely requested a hearing beforefaaministrative LawJudge (ALJ)
and appeared before the Honorabiihn Baueon Septembed3, 2012 Tr. 23, 35-61. ALJ
Bauerdenied plaintiff's claimby awritten decision date&eptembel5, 2012 Tr.23-31.
Plaintiff sought review from the Appeals Counaithich was subsequently denied, thus
rendering the ALJ’s decision finalr. 1-3. Plaintiff now seeks judicial review.

Plantiff, born onOctoberl?, 1963 tr. 28 145, graduatedigh schoql tr. 40,attended
some college courses. 40, andworked most recently on a fine basis at Wilshire Credit
Corporation(Wilshire) in the collections departmertt. 204 Plaintiff wasforty-five atthe time
of aleged disability onseandforty-eight at the time oher hearing Seetr. 28 40, 145.*
Plaintiff alleges disabilitydue to PTSD stressinduced migraines; dissociative episodes;
depession with suicidatendenciesand anxiety Seetr. 25, 181; Pl.’s Br. 57, ECF No.12

STANDARD OF REVIEW

The reviewing court shall affirm the Commissioner’'s decision if thésidacis based on
proper legal standards and the legal findings are supported by substantial emtémeeecord.
Seed2 U.S.C8 405(g) Batson v. Comm’r of Soc. Sec. Adn#®%9 F.3d 1190, 1193 (9th Cir.
2004). To determine whether substantial evidence exists, this Court réwieadministrative
record as a whole, weighing both the evidence that supports and that which teiradte
ALJ’s conclusion. Martinez v. Hecklei807 F.2d 771, 772 (9th Cir. 1986

DISCUSSION

! Plaintiff was a “younger person” at the time of alleged disability onset atiteatimeofhearing See20 C.F.R. §
404.1563(c)
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The Social Securitddministration utiizes a fivestep sequentiadvaluationto determine
whether a laimant is disabled. 20 C.F.B§404.1520 416.920 The initial burden of proof rests
upon the claimant to meet the first four steps.dbimant satisfies his or her burden with
respect to the first four steps, the burdenshd the Commissioner for stiye. 20 C.F.R8
404.1520 At stepiive, the Commissioner’s burden is to demonstthéd the claimant is capable
of making an adjustment to other work after considering the claimBR& age, education, and
work experienceld.

Plaintiff contendghat the ALJ disabilty decision is not supported by substantial
evidence and is based on an application of incorrect legal standards. wigrapiaintiff argues
that: (1) theALJ erredat step two by faiing to recognize plaintiff's alleged PTSD andaélat
secondary symptoms; (2) the ALJ erred in evaluating plaintiff's testimonyth€3ALJ erred in
evaluating Dr. Schwartzseatment notesand (4)the ALJ erred in evaluating evidence
submitted by lay witness, Florina Jones.
|. Step Two

At steptwo, the Commissioner must determine the medical severity of a claman
impairments. 20 C.F.R8404.1520(a)(4)(i). An impairment or combination of impairments may
be found not severe only if the evidence establishes a slight abnormatityashao ma than a
minimal effect on an individual's abilty to workVebb v. Barnhard33 F.3d 683, 687 (9th Cir.
2009 (citations omittel] SSR96-3P, 1996 WL 374181, at *1 (July 2, 1996). In other words,
step two is @e minimis screening device used to dispose of groundless clmbl 433 F.3d
at 687 (citation omitted).

Plaintiff contends that the ALIXredby not consideringher alleged® TSDasa severe

impairment under step twoSeePl.’s Br. 5-7, ECF No.12 In response, defendant argues that
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plaintiff did not demonstrate that these impairments were medically deteemisabBowen v.
Yuckert482 U.S. 137, 146 (1987), or, in the alternative, that any esromitted wasarmful
This Court looks to the record.

Between January 2008 and October 2@idintiff met with psychiatrist Larrchwartz,
M.D. more than fortgimes to receive treatmer@eer. 244-59, 320-346, 36663, 404-409. In
aninitial intake on January 21, 2008, Dr. Schwartz diagnosed plamiif. Major Depression
recurrentmoderate to severe (provis@n rule out adjustment disorderryle outPTSD;and rule
out Insomnia. Tr. 248dowever,during thesubsequentourse of treatmenDr. Schwartz
regularly recognize@nd treated plaintiff for PTS[eg e.g,tr. 256 (On May 20, 2008, Dr.
Schwartz described plaintiff's PTSD as “chronic.’t); 359 (On December 16, 2008, Dr.
Schwartzidentified plaintiff's diagnoses as “Major Depress. . . [and] PTSD.”); tr. 33{On
May 19, 2010, Dr. Schwartoted“PTSD fram childhood trauma.”). By July 18, 2011,
plaintiff’'s prescribed treatmemtssessment and plaA/P) focused exclusively on her PTSD.
Compardr. 405, with tr. 406-409. This treatment record, at minimumequiredthe ALJ to
considerplaintiff's alleged PTSIas a severe impairmenthe ALJ’s failure to do so constitutes
an error.

Plaintiff furthercontends that the ALJ should have addresseddwndary symptoms
including migraine headaches and suspedieibciative episode®l.’s Br. 6-7, ECF Nol12

As to plaintiff's alleged migraine headaches, itiedicalrecord reflects at least three
differernt instances of treatment for such sympto®setr. 254 (dated April 22, 2008); tr. 242
274 (dated June 30, 2009); tr. 333 (dated February 5, 2@1&intiff wasdiagnosed with

Migraine not otherwise specified (NOS), not intractable on June 30, 20074 This
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treatment recordparticularly wha supported by plaintiff's own testimgnyr. 55, andafunction
reportsubmitted by plaintiff's ster,Ms. Jones, tr. 192,equiredALJ consideration

As to plaintiff's alleged dissociative episogddbe medical recordppears to bless
supportive In two separate treatment notes, dated Febr2érg010and March 24, 201Mr.
Schwartz noted that plaintiff had a “[history of] PTSD from childhood traumawitdw
suggestions of [@#sociative symptoms in spectrum approaching DID.” Tr—334 OnApril 21,
2010, Dr. Schwartz indicated that plainsffdissociative symptoms were “less overt,” but that he
was “still exploring” them. Tr. 336By September 2, 2010, plaintiff no longer exhibited “active
evidence of disxiative issues.” Tr. 33%ee alsdr. 340 (same); tr. 341 (same); tr. 343 (same).
This Court is not aware ohore recent documentation identifying dissociative symptoms.

Accordingly, the ALJ erred by not considering plaintiff's alleged PTSB savere
impairment under step twdhe effects of this error are discussefta §8V.

Il. Plaintiffs Credibility

Plaintiff contends that the ALJ improperly rejected her testimony. BY.’6-9, ECF No.
12 In response, defendant argues that the ALJ’s findings are supported by siliEsi@etnce.
Def.’s Br. 46, ECF Nol3

An ALJ must consider a claimant's symptom testimony, including staismegarding
pain and workplace limitationsSee20 CFR §§04.1529 416.929 “In deciding whether to
accept [this testimony], an ALJ must perform two stagemalysis: theCottonanalysis and an
analysis of the credibility of the claimant’s testimony regarding thertgeweé her symptoms.”

Smolen v. ChateB0 F.3d 1273, 1281 (9th Cir. 1996). If a claimant meetEtitonanalysis

2“The Cottontest imposes only two requirementstbe claimant: (1) she must produce objective medical evidence
of an impairment or impairments; and (2) she must showttbanpairment or combination of impairmentaild
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and there is no evidence of malingering, “the ALJ can reject the clégmastimony about the
severity of her symptoms only by offering specific, clear and convincing reasaairfg so.”
Id. (citing Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993)). This Court “may not engage in
seconeguessing,”Thomas v. Barnhar278 F3d 947, 959 (9th Cir. 2002) (citations omitted),
and “must uphold the ALJ’s decision where the evidence is susceptible tdheworene rational
interpretation,” Andrews v. Shalal&3 F.3d 1035, 10390 (9th Cir. 1995) (citations omitted).

The ALJ found that plaintiff was a “partially credible witnesst” 28.1n making this
determinaibn, the ALJ relied onhreebases, including: (1) inconsistency between plaintiff's
testimony and the medical eviden¢2) inconsistency between plaintiff's observed behavior and
the medical evidence; and (Bfonsistency between plaintiff's teatiny and her daily
activities Seetr. 26-28.

First, as tanconsistencybetween plaintiff's testimony and timeedical evidencethe ALJ
found that “the objective evidence does not establish that” plaintiff's syraptbrdepression
and anxiety “preclude her from engaging in all basic work activity as shdidgedd Tr. 27.
This finding is supported by substantial evidence except datiseo plaintiff's allegations of
PTSD and related secondary symptoms.

As indicated aboveplaintiff metwith Dr. Schwartanore tharforty times to receive
treatmentSeetr. 244-59, 326-346, 36663, 404-409. During the course of this treatment, Dr.

Schwartz regularly noteihprovementin plaintiff's condition® Dr. Schwartzalsorepeatedly

reasonably be expected(twt thatit did in fact) produce some degree of symgtBmolen80 F.3dat 1282 (citing
Cottonv. Bowery99 F.2d 1403, 146408 (9th Cir. 1986)).

$E.g, tr. 248 (On January 29, 2008, plaintiff reported “calming doamsiderably since lasttime.” Dr. Schwartz
notedthat plaintiff's Major Depressionwas in partial remission and that ffaippeared “to be largely
reconstituting with longer time on increased Cymbalta.few nights of zolpidem. . . and possible role ofhit
sessionand briefwork respite.”); tr. 249 (On February 138,200 Schwartnotedhat plaintiff's condition was
“now closerto remission.”); tr. 253 (On April 8, 2008, Dech#artz noted that plaintiff's Major Depressionwas in
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encouraged plaintiff to seek new employment opportunities. For example, on 28aR£08,
plaintiff continued to experience difficultiesorking in the collections department\&iishire.
At that time,Dr. Schwartzdiscussed the “possible advisabilty of time away from the office, with
a goal of working on more sedbothing activities (as well as finding a different job) during the
time away.” Tr. 252see alsdr. 248 (“[S]he may also want to clarify her altervasi: given her
skil set, she might have more options and might feelteggped”); tr. 254 (“Her past
experience in relevant offices, her facility with multiple computer systend her biingual
skills all work in her favor . .. .”)By October29, 2008, Dr. Schwartformerly recommended
thatplaintiff “stay away from this job indefinitely noting that he thought “she would probably
be reemployable elsewhere after time to recover and regraupl am reasonably hopeful that
she will restabilizeon current medicatioh. Tr. 328.In a letter dated December 4, 2008, Dr.
Schwartz further explained:
As much as you value your employment as a source ofesgect and
contribution to your famiy, in the face of your current relapsing
Depressive and Pestiumatic intrusive symptoms, | recommend that you
leave this work place indefinitely. 1 am hopeful that after a reasonable
time to regroup and fstabiize, you wil be able to return to full
employment with a new employer, given your strong work histomg

otherwise good response to treatment.

Tr. 331.

partial remission); tr. 254 (On April22, 2008, Dr. Schiemotedhat plaintiff was “showing more benéefit from
medication.”); tr. 25§0n May 20, 2008, Dr. Schwarnbtedhat plaintiff's trauma intrusions were “persisting but
better contained with improved resilience and consolidatioaelbésteem, improving affect regulation.”); tr. 322
(On August 19, 2008, Dr. Schwartz noted that plainti§Wwacovering fromrelatively brief downturnaround
returnito-work pressures.”); tr. 333 (On January 27, 2010, Dr. Schnatedthat plaintiff's Major Depression was
“in early/partial remission At that time, plaintiff also reported that she was “feediigmificantly better” on
medication); tr. 339 (On Segember 2, 2010, Dr. Schwartz noted that plaintiff's M&epressionwas in remission,
and that plaintiff had no active evidence of dissociadigaés as trauma sequellae managed with good insightand
improved affect regulation.); tr. 344 (On February 2812@r. Schwartz noted that plaintiffs major depression
was “more nearly resolveebutwith more active trauma intrusions . .. though precksgll today with insight.”);
tr. 404 (On May 23, 2011, Dr. Schwartz noted that pffi;ntnajor depressiowas “more nearly resolved.”Y, 406
(On June 20, 2011, Dr. Schwartzdid not include Major Begion within plaintiff's assessment/plan.)
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Plaintiff subsequently lost her jodit Wilshire. Sedr. 41, 181.In late 2010, faced with the
expiration ofherunemployment benefits, tr. 340, plaintiff obtained a “temporary job working in
the monitoring/reporting sle of a security camera company;,’ 341; see alsdr. 159. Plaintiff
was terminated “when the ‘slow season’ setin,” was informed that her employer “liked her
work” and “would like to rehire her if” a new major contract camedugh. Tr. 341.

On March 28, 2011, plaintiff reported that “she received feedback fromsaiea job
that she came off as angry and defensive in [an] interview.” Tr. 405dbwatz opined that
plaintiff is “[p]Jrobably at competitive disadvantage in current tight job market, though an
understanding employer might be able to value her work etlic.tr. 346 6ame)jr. 404
(same).

On or about June 2011, plaintiff obtained another temporary job at a callicesitemg
fraud checks on disposable cell phone customierd59, 405.However, she “[h]ad to leave
[this position] not longafter June20, 2011] adrequently abusive callers got more obscene and
threatening which increasingly triggered PTSD” symptoms. 0. 4

On or about August 2011, plaintiff obtained a fimne position busing tables at a locall
pizza restaurant. Tr. 159, 40ihis position ended shortly afterwaid. 408.Dr. Schwartz
reported that “bosses who don't tolerate questions are an isdue.”

On October 10, 2011, plaintiff reported that she was considering appealing bér soci
security ruling, “but would rather get this next Pizza hut job with interl@er today.”Tr. 409.

Agency consultant, Robert Henry, Ph.D considaredt ofthesetreatment notes in
addition to other documentation submitted by plaintiff, and opined on June 8, 2011 thift plai
had moderate limitations in social interaction, but was not otherwisedimTr. 6~68. Dr.

Henry explained that plaintiff “should benlited in social iteraction [with] general public
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because of her anxiety and depression symptoms. Tr. 68. Agersutaory Joshua J. Boyd,
Psy.D., considered additional treatment notesadiirthed Dr. Henry's opinion oSeptember

12, 2010.Tr. 7780. The ALJ assigned “significant weight” to the opinions of Drs. Henry and
Boyd, seetr. 28, and famed an RFC consistent with bottgmparetr. 26, with tr. 67-68.

This medical record, consistent with the ALJ’s findings, reflealder
anxiety/depressiorsymptoms that did not preclude employme®eetr. 66 (Dr. Henry concluded
that the record “reflect[ed] abilties to function adequately in athalms as well as the capacity
to engage in productive activity, as reflected on the MRFC.”).

Secondas toinconsistency between plaintiffebserved behaviaand the medical
evidence the ALJ noted “that the claimant was tearful thraugtthe hearing, which is in
contrast to many assessments of the claimant's mood and affecthehikeas in treatment
(Exhs. 1F, 2F, 5F, and 7F).” Tr. Zshis finding, at least as articulategrovides little basis to
reject plaintiff's testimony

In more than twenty treatment appointmeniy. Schwartz reportetthat plaintiff
exhibited varying levels otearfulnessSeetr. 244-255, 257259, 32621, 32829, 333-35, 337,
340, 34445, 404-406, 409;see alsdr. 192, 282.As recentlyas March 28, 201 lplaintiff
discussed her disabilty application with Dr. Schwartz and exhibited @ loitter mood, with an
“affect more irritable with wide range . . . includingarfulnessvhen trauma referenced.” Tr.
345 (emphasis addedyee alsdr. 406 (OnJuly 18,2011, Dr. Schwartz noted that plaintiff's
“mood troubled with tearful affect appropriate to traumatic content”)..Moreover, the ALJ
repeatedhasked plaintiff directly about subjectatterthat had previously led to tearfulness
during treatment wittbr. SchwartzComparer. 44 (“Q. Got it. Why did you stop [the call

center position]?”),with tr. 406 (“Had to leave job not long afteur last session as frequently
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abusive callers got more obscene . .. which increasingly triggered P.TS[M]ood troubled
with tearful affect. . . .”)As a result, this Courccords no weight to this proffered reason.

Third, as to inconsistency with plaintiff's daily activities, the Abdnd

[1]t appears that the claimant’s inability to find a job has more to do with
the economy than it does a disabilty (Exhs. 5F p.1 and 7F p.12). It also
appears that the claimant was successful at a temporary job, and was only
let go when the ‘slow season’ set in. (Exh. 7F p.1).
Tr. 28. The ALJ also discussedfunction reportsubmitted byMs. JonesSedr. 28; see alsdr.
188-195. The ALJ concluded that “Ms. Jones’s statement regarding the claimartissabi
generally supports the conclusion that the claimant is limited to the [RHAG&dut . . ."Tr. 28.

An ALJ canrely on daily activities to form the basis of an adverse cigdibil
determination if those activities contradict a plaintiff's testlty or involve the performance of
physical functions that are transferable to a work setimg.v. Astrue495 F.3d 625, 639 (9th
Cir. 2007). Defendant contentizat plaintiff's activities contradict her testimony. Def.’s By
ECF No.19. This Courtlooks to the record.

Plaintiff submitted a function repodn May 24, 2011Seéetr. 196-203. In that report,
plaintiff indicated that her disabilty impacted her memory, conceoratinderstanding, and
ability to get along with others. Tr. 28402. Plaintiff also noted that her ilnesgnificantly
imited her ability to work wh co-workers or supervisorsSeetr. 196 (“I do want to work but it
has to be where | can be alone .. .."); tr. 201 ("I see [authority figasegéople who take
advantage of others.”puring heradministrative hearing, plaintiff testified thata nomal day,
she “basically stay[s] in the house and stay[s] in [her] room and read[s]] gofiberapy, and . .

. shop[s]” for groceries. Tr. 5Plaintiff also testified that an employer rushed her, she would

feel overwhelmed and may do or say things that she would not rememldg-5I%.
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These statements, to the extent that they reflect limitations greaten¢hRFC, are
contradicted within the recor@laintiff’'s daily activities appear more robust than alleged.
Plaintiff cares for her sons, tr. 197; she prepares meals forfremgeier sasion a daily basis;
tr. 197; she performs light house work, e.g., laundmigcellaneous cleaningy. 190, 197; she
cleans her sister’s house, tr. 50; she grooms her sistesstddgp; she cares for heawn dogs,
tr. 197; she drives to the grocery store, tr. 52 sbé; attends church three times each week, tr.
192; she visits with her sistéwo tothree times each week, tr. 1&8e attends celebrate
recovery each week, tr. 20@nd she worked ithree different temporary positions tveen late
2010 and August 2011, tr. 341, 405, 40he ALJ, having considered this evidentiary record,
reasonably found that many of plaintiff’'s &ments were inconsistent and contradicted; thereby
undermining her credibiity Comparetr. 201 (“l don't go see friends or family | like to stay
alone | feel safe that way.'\ith tr. 188 (Ms. Jones indicated that she visited plaintiff “2 or 3
times a veek.”);see alsdr. 341 (Plaintiff reported in January 2011 that her previous employer, a
security camera company, “liked her work” and “would like tdire her” if the opportunity
arose.).

The ALJ'’s reliance othe medical evidence and plaintiff's dpadictory statements is
sufficient to reject plaintiff's testimony regarding the severity afdygnptomsexcept as it
relates to plaintiff’'s allegations of PTSD and related secondary symptoms.

Plaintiff testified that she “might miss work more than ways[a month] because [she]
get[s] migraines,” which can last up“five days’ Tr. 55. As indicatedsuprag1, the medical
record reflects at least three different instancasigfaine treatment, including a diagnosis of
Migraine NOS on June 30, 200@edr. 254, 27276. The ALJ in discussing plaintiff's

credibility, failed to address plaintiff’'s allegations of PTSD andeelsecondary symptoms.

11 —-OPINION AND ORDER



This failure, which constitutes an error, is discusséc 8V. SeeClute v. Astue, No. CV 10
6050MO, 2011 WL 1626541, at *3 (D. Or. Apr. 28, 201(t¢manding for further proceedings
where an ALJ failed to consider a claimant’s allegations of migraineabbes).

[1l. Dr. SchwartZs Opinion

Plaintiff contendghat the ALJ erredin his consideration of Bchwarts treatment
notes SeePl.’s Br.10-12, ECF Nol2 In response, defendant argues thattbatment noteat
issuehave little probative value, or, in the alternative, that any error ctedmivas not harmful.
Def.’s Br.8-13, ECF Nol3

“To reject an uncontradicted opinion of a treating or examining daztoALJ must state
clear and convincing reasons that are supported by substantial evideéagks% v. Barnhart
427 F.3d1211,1216 (9th Cir. 2005) (citind.ester v. Chate81 F.3d 821, 831 (9th Cir.
1995)). “If a treating or examining doctor’s opinion is contracted by another doopimien, an
ALJ may only reject it by providing specific and legtimate reasons thaupmorted by
substantial evidenceld. (citing Lester 81 F.3d at 8381). When evaluating conflicting
medical opinions, an ALJ need not accept a brief, conclusory, or inadecgsiapelyrted opinion.
Id. (citing Tonapetyan v. Halte42 F.3d 1144, 1149 (9th Cir. 2001)).

Plaintiff met with Dr. Schwartz more thaforty timesto receive mental health treatment
Sedr. 244-59, 326-346, 360-63, 404-409. During the course of that treatment, Dr. Schwartz
mademultiple observationsregarding plaintiff’s ability to work. Plaintiff directs this Court’s
attention tospecific observations made in lat®@B. SeePl.’s Br. 16-12, ECF No. 12.

BetweenJanuary and December 2008, plaintiff experienced gradualy worsening
symptoms related to ongoing strasker position in the collections department at Wilshire.

During ths time period, Dr. Schwartz submitted multiple medical certiboatorms and clinical
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assessment tool forntat included workplace recommendatioSeetr. 347359. For example,

in a form dated January 21, 2008, Dr. Schwartz recommended that Wilshiredécamsiiew of
worker/supervisor relationship for personality mismatch in light of perfacedistory.”Tr.

347. Dr. Schwartz repeatedigcommended adjustments in supervisory intervention and
interaction. Seetr. 349 (clinical assessment tool da#sgkil 8, 2008); tr. 351 (clinical assessment
tool dated July 30, 2008); tr. 353 (clinical assessment tool dated October 15,t2KES;

(clinical assessment tool dated October 29, 20Bg)ate 2008 Dr. Schwartz opined that

plaintiff's workplace had é&come so toxic that “it [would] take a change of workplace to recover
[plaintiff’'s] old skills.” Tr. 357. Dr. Schwartz recommended that plaintiff “not return to work.”
Tr. 359;see alsdr. 328.

Plaintiff argues thaspecific treatment notes made duritigis periodreflect permanent
workplace limitationsthatwere improperly rejected amsthould be credited, resulting in a
disability finding. SeePl.’s Br. 1+12, ECF Nol2 This Courtis not persaded.

The ALJ discussed Dr. Schwartz's treatment notes at leSgtéir. 27-28. As indicated
supras Il, Dr. Schwartz opined multiple times 2008that he believed plaintiff would be
employable with a new empyer provided that she respofad/orably to treatmenBeetr. 328
331. Plaintiff's condition regularly improved with treatmesupranote3, and she subsequently
held atleast one position successfully, albeit temporarily, tr.184011, Dr. Schwartz
repeatedly opined that plaihtwas “[p]robably ata competitive disadvantage in current tight job
market, though an understanding employer might be able to value her work ethit2 Tihe
ALJ concluded thaDr. Schwartz believed plaintiff vecapable of working” and thauis
treatmennotessupported the RFC. Tr. 228. This interpretations reasonable in light of the

medical recordplaintiff's employment history, and plaintiff's daily activiteS.eetr. 77 (“The
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combination of [plaintiff's] impairments is reasonapyompatible with] limited public contact
only.™).

Plaintiff also directs this Court’'s attention to multiplobal Assessment of Functioning
(GAF)* scores noted by Dr. Schwaitiz2008 Seetr. 350 (GAF 42); tr. 352 (GAF 47); tr. 354
(GAF 45).These scoreare problematic for multiple reasofgst, a GAF score “does not have
a direct correlation to the severity requirements in [the] mentalddisoristing.” Revised
Medical Criteria for Evaluating Mental Disorders & Traumatic iBiajury, 65 Fed. Reg.
5074601, 50764-765 (Aug. 21, 2000)see alsdiagnostic and Statistal Manual of Mental
Disordersl6 (5th ed. 2013) (“It was recommended that the GAF be dropped from=ISM
several reasons, including its conceptual lack of clarity (i.e., inclusimgptoms, suicide risk,
and disabilities in its descriptors) and quegtide psychometrics in routine practiceSgcond,
in each recorded GAF score, Dr. Schwartz noted that plaintiff's @A&Febkad declined from 65
in earlier 2008 A score of 65 reflects “some mild symptoms or some difficulty in social,
occupation or schbdunctioning . . . but generally functioning pretty well . . Diagnostic and
Statistical Manual of Mental DisordeB! (rev. 4th ed. 2000)-hus, consistent with the
plaintiff's treatment recordplaintiffs GAF scordikely improved with her othesymptoms.in
any event, the ALJ adoptdéar. Henrys opinion, which explicitly considered plaintiff's GAF

score Sedr. 65; seealsoBonk v. AstrugNo. 3:1+-CV-00637#BR, 2012 WL5830392, at *11

““A GAF scords a rough estimate of an individual's psychological, $ @eia occupational functioning used to
reflect the individual's need for treatmedrgas v. Lamber59 F.3d 1161, 1164 n. 2 (9th Cir. 1998) (citing
Diagnostic and Statistical Manual of Mental Disord2@qrev. 3d ed. 1987)). A GAF scaneludes two
components: symptomseverity and functionBegDiagnostic and Statistical Manual of Mental Disordg2qrev.
4th ed. 2000). A GAF score between 41 and 50 “describiesissymptoms (e.g. suicidalideation, severe
obsessionalrituals, fre@nt shoplifting)” and includes “any impairment in so@akupation, or school functioning
(e.g.,nofriends, unable to keep ajold.”
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(D. Or. Nov. 16, 2012) (noting that “an ALJ’s failure to address specfiE &cores does not
constitute legal error[.]” (citation omitted)).
Accordingly, the ALJ’s interpretation of the treatment re@sconsistent with the RFC

is reasonable and supported by substantial evidseet, 6768, 79-80.

V. Lay Withess Evidence

Plaintiff contends that the ALJ erred in his consideration of evidence tgdbriyMs.
JonesSeePl.’s Br. 12-13, ECF Nol2 In response, defendant argues that the ALJ reasonably
rejected Ms. Jones’s opinion. Def.’s B~76 ECF No0.13

“Lay testimony as to al@mant’s symptoms is competent evidence that an ALJ must take
into account, unless he or she expressly determines to disregard such testimowgsand gi
reasons germane to each witness for doing Lewis v. Apfel236 F.3d 503, 511 (9th Cir. 2001)
(cttation omitted);seealsoMerrill ex rel. Merrill v. Apfe| 224 F.3d 1083, 1085 (9th Cir. 2000)
(“[Aln ALJ, in determining a claimant’'s disability, must give fubrtsideration to the testimony
of friends and family members.” (citation omitted)).

Ms. Jones submitted a function report on May 24, 28&Hr. 188-195. In that report,

Ms. Jones described plaintiff'saty activities, seesupra8 Il, and indicated that plaintiff is
unable tchandle stress, changes in routiae@dconcentrate on written or verbal instruction
because of her ilnesseetr. 193-94.

The ALJ, having reviewed this evidence, found:

The undersigned has reviewed and given full consideration to this report,
and finds that Ms. Jones’s statement regarding the claimant’s abilties
generally supports the conclusion that the claimant is limited to the [RFC]
outine above. To the extent that M¥ones suggests that the claimant’s

impairments render her unable to work, the undersigned finds that Ms.

Jones’s close relationship with the claimant, and a desire to help Her, like
influenced her opinion regarding the claimant.
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Tr. 28 Plaintiff contemls thatthis limited discussion is inadequate to properly rejany ofMs.
Jones’sspecific statement§eePl.’s Br. 13, ECF Nol2

An ALJ may consider the relationship between a claimant anepdaitgt when
evaluating that claimant’s credibiitySeeGreger v. Barnhart464 F.3d 968, 972 (9th Cir. 2006).
However,an ALJ may not simply relpn a relationship in the abstractdisregardiay evidence.
Cf.Valentine v. Comm’r Soc. Sec. Admiv4 F.3d 685, 694 (9th Cir. 2009) (“[IJnsofar as the
ALJ relied on characteristics common to all spouses, she ran afoul mleaa@dents.”)in this
case, the ALJ, absent any additional explanation, discounted Ms. Jonestfoeptrt because
she is plaintiff's sisteand desiredo help plaintiff As a result, these proffered reasonsraite
sufficiently germaneSeeRatto v. Sec., Depdf Health & Human Servs339 F. Supp. 1415,
1429 (D. Or. 1993) (“If the desire or expectation of obtaining benefits byeitself sufficient to
discredit a claimant’'s testimony, then no claimant (or their spouseerals, or family) would
ever be found credible.”).

Neverthelessan error is harmless if it is “inconsequential to the ultimate ndoilitiga
determination.”Stout v. Comm’r, Soc. Sec. Admi#b4 F.3d 1050, 1055 (9th Cir. 2008).for
example, “lay testimony does not describe any limitations not alreadyib#gesby the claimant,
and the AlJ’s wellsupported reasons for rejecting the claimant’'s testimony apply equaly well
to the lay witness testimony,” then this Court may désmALJ’s failure to articulate germane
reasons harmlesSeeMolina v. Astrue674 F.3d 1104, 1117 (9th Cir. 201R)s. Jones’s
description of plaintiff's limitationsis generally similar tglaintiff's own statementg-or
example, both parties indicated that plaintiff had difficulty with authdigures, tr.192, 201;

handling stress, tr. 193, 202; handling changes in routine, tr. 193, 202; and workingheit) ot
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tr. 195 (“She is not able twork with others.”), tr. 196 (indicating that plaintiff could work but
“it has to be where | can be alone and just stock sheEs&ke proffered limitations, to the
extent that they are inconsistent with the RFC, were properly réjectee ALJ’s consideration
of plaintiff's own credibilty. Thus, the ALJ'dailure to comment upon thesmitations was
harmlessSeeMolina, 674 F.3d at 1122.
However, as indicated isuprasg Il, the ALJ did not addregsaintiff’'s allegations of
PTSD and related secondary symptoms. Ms. Jdkesplaintiff herselfreported that plaintiff
hadPTSD, tr. 188, and PTSD related migraines, tr. 192, TBd.ALJ’s failure to discuss these
imitations is not harmlessSeetr. 39 (The VE testified that if an individual were to miss two or
more daygper month and that that occurred on a chronic and a pattern basis, they just would not
be able to sustain competitive work.”).
V. Remand
This Court has “discretion to remand a case either for additional evideackndings or

to award benefits.Smolen80 F.3d at 1292 (citinggwenson v. SullivaB76 F.2d 683, 689 (9th
Cir. 1989)). Generaly, the “decision of whether to remand for further proceedings upon the
likely utiity of such proceedings.Harman v. Apfel211 F.3d 1172, 1179 (9th Cir. 2000) (citing
Lewin v. Schweike654 F.2d 631, 635 (9th Cir. 1981)). However, evidence should be “credited
and an immediate award of benefits directed” when:

(1) the ALJ has failed to provide legally sufficient reasons for rejecting suc

evidence, (Rthere are no outstanding issues that must be resolved before a

determination of disabiity can be made, and (3) it is clear from the record

that the ALJ would be required to find the claimant disabled were such

evidence credited.

Harman 211 F.3d at 1178 (quotingmolen80 F.3d at 1292).
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Theerrors identified by this courtfailure to identify and discuggaintiff's alleged
PTSDandrelated secondary symptomsire reersible. Plaintiff’'s migraine allegations, if
credited in their entirety, woulikely preclude employmentComparetr. 39, with tr. 55.

However, in contrast to plaintiff’'s suggestiaijs Court does not conclude that such an error is
of the type that is remedied throughHarmantype award of benefits

First, as to plaintiffs PTSD, that impairment need be recognizest\aere under step two
of the sequential evaluatioihis Court, having reviewed the medical record, finds tl&at th
evidence establishebatplaintiff's PTSD isan abnormality that has “more than a minimal effect
on [her abilty to work.” Webh 433 F.3d at 687 (citations omitted).

Secondasto PTSDrelated secondary symptoms, only plaintiff's migraine allegations
approactthe Harmanthreshold® Plaintiff testified that she “might” miss more than two daf/s
work each monttbecause she gets migraines that last up to five days. Tr. 55. Pdagifter,

Ms. Jones, submitted a function report that alleglathtiff had “more migraines” since her
ilness began. Tr. 19 onethelessplaintiff must show that she has an impairment that could
reasonably cause sulthitations Smolen80 F.3d at 1281 n. The medical record estadles
that plaintiff reported ngraine headaches three times between 2008 and 201054r274, 333.
Following each reporplaintiff's symptoms improved and/or she did not seek follow up
treatmentE.g, tr. 254 (“Her headaches and related somatic symptessived within a few
days.”). Based upon this record, this Court declines to credit this evide@ee€lute, 2011 WL
1626541, at *7 (declining to credit evidence where plaintiff reported migraine diessjdout

showed no instances of diagnosis or treatment).

® Plaintiff's alleged dissociative symptoms, even if credjappear to have stopped completely in 25&@tr. 339.
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Accordingly, this matter is remanded under sentence four of 42 U.805(@ for
further proceedingsSeeBenecke v. Barnhar879 F.3d 587, 59@th Cir. 2004) (“[T]he proper
course, except in rare circumstances, is to remand to the agency fonaldddivestigation or

explanation.” (quotinglmmigration & Naturalization Serv. v. Ventyra37 U.S. 1216 (2002)).

CONCLUSION

For these reasons, the Commissioner’s final decision is REVER®BHBEhis matter is
REMANDED under sentence four of 42 U.S.CGl®&(g) for further proceedings. It is hereby
ordered, upon remand:

1. The ALJ shalrecognize plaintiff's PTSD as a severe impairmawder
step twoof the sequential evaluation.

2. The ALJ shall make new findings under step three of the sequential
evaluation.

3. The ALJ shalladdress plaintiff's allegatienof migraine headachand
dissociative symptoms, and lay withess Ms. Jones’s associated stateme

4. If necessary, the ALJ shall revise plaintiffRFC to reflect additional
PTSD related limitations.

5. If, upon revision plaintiff's RFC is more restrictive, the ALJ shalhke
new findings under step five of the sequential evaluation dtdino
supplemental VE evidence.

IT 1S SO ORDERED

DATED this 23rd day ofJanuary2015.

.\
Michael J. McShane
United States District Judge
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