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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF OREGON

VLADISLAV AND TATYANA Case No03:14<¢v-00313SlI
SEMERYANOV,
OPINION AND ORDER
Plaintiffs,

V.

COUNTRY MUTUAL INSURANCE
COMPANY,

Defendant.

Frederick M. Millard and Douglas M. Brag@lILLARD & BRAGG, ATTORNEYS AT LAW,
P.C., 419 5th Street, Oregon City, OR 970@bAttorneys for Plaintiffs

Daniel E. Thenell and Jillian M. Hinman, THENELL LAW GROUP, P.C., 12909 SW 68th
Parkway, Suite 320, Portland, OR 97208 Attorneys for Defendant.

Michael H. Simon, District Judge.

Defendant, Country Mutual Insurance Company (“Defendant” or “Country Mutual”),
moves for partial summary judgment agaitist breach of contractaim asserted by Pliffs,
Vladislav and Tatyana Semeryanov (“Plaintiffs” or “the Semeryano#si)the following

reasons, Country Mutual’s motion for summary judgment is denied.
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STANDARDS

A party is entitled to summary judgment if theovant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattéer leédtavRr.
Civ. P. 56(a). The moving party has the burden of establishing the absence of a gepuiae dis
of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The court must view the
evidence in the light most favorable to the non-movant and draw all reasonable irsféngthee
non-movants favor.Clicks Billiards Inc. v. Sixshooters In@51 F.3d 1252, 1257 (9th Cir.
2001). Although [c]redibility determinations, the weighing of the evidence, and the drawing of
legitimate inferences from the facts are jury functions, not those of a judgding.an a
motion for summary judgmefitthe “mere existence of a scintilla of evidence in support of the
plaintiff’s position [is] insufficient . . . /Anderson v. Liberty Lobby, Ine77 U.S. 242, 252, 255
(1986). “Where the record taken as a whole could not lead a rational trier of fact tr fihd f
non-moving party, there is no genuine issue for triditsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 587 (1986) (citation and quotation marks omitted).

BACKGROUND

Plaintiffs own property located in Battleground, WashingRiaintiffs constructed a
home ortheir property, and constrtion wascompleted in October 2011. On January 11, 2012,
a fire caused signifant damage to Plaintiffs’ newdgonstructed home and the contents within.
At the time of the fire, Plaintiffdhome was insured under a policy issued by Defend¢diter
the fire, Raintiffs notified Defendant of the occurrened their claim was assigned a claim
number. Defendant then opened an investigation, which included gatherireyewdng
documents andxaminingthe property. Throughout November and December of 2012, and into

January of 2013, Plaintiffs continued to discuss their claim with adjusters fardaeteDuring
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this period, Defendant was communicatdigectly with Plaintiffs, whowerenot represented by
counsel inpursuing their insurance claim
Plaintiffs’ insurance policy include$e following clauses:

B. Duties after loss

10. Notwithstanding any other provisionsSECTIONS 2
throughe, all claims under this policy must be brought within one
year of the date of occurrence.

Insurance Policy at 30 (Hinman Decl. Ex. 1, Dkt. 10-1, at 31) (emphasis in original).
G. SuitsAgainst Us
No action can be brought against us unless there has been full
compliance with all of the terms undaECTIONS 2 through6 of

this policy and the action is started within one ydgardhe date of
occurrence.

Insurance Policyat31 (Hinman Decl. Ex. 1, Dkt. 10-1, at 32mphasis in original)

Beforethe expiration of the ongear limitations perioéh which to file a lawsuit
Defendant serPlaintiffs a number of lettergenerallyadvising thenregarding duties after loss
and spedically advising them regardingpair and replacement loss deadlifes example, on
October 16, 201Defendants sentlatter to Plaintiffsadvising thenmo “please note that one of
the very importantequirements for the replacement cost coverage is that aepaa or
replacement must be complete and submitted to us within one year from the daté of loss
Semeryanov Dég Ex. 1 (Dkt. 18at4) (emphasis in original). On November 27, 2012,
Defendansent Plaintiffs a substantially silai letter containing the same languageted
above. Semeryanov Decl., Ex. 2 (Dkt.dt®). Another letteffrom Defendantdated December
4, 2012, advised Plaintiffs that. . replacement cost coverage on both the structure and your
personal property expires one year from the date of loss. The expiration dats &baim is

January 11, 2013.” Semeryanov Decl., EXDRt. 18at8).
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On January 15, 2013, two days after the expiration of botlmtitations periodonfiling
claimsunder the policyand the suit limitationsling deadline, Defendant seRtaintiffs a letter
advising them that the investigation of their claim was continuing. Specifical{gttier stated
that “[y]our claim is being processed . Please be advised that at the present time, our
investigation of your claim in its entirety is continuing. No determinationeroireg liability or
coverage for this loss has been reached . . ..” Semeryanov Decl., Ex. 4 (&ktJL8 his
letteralso informed Plaintiffs that Defendant requested a sworn statement arasmagquire
examinations under oath. In addition, the letter quoted several sections of the mpatany;
including Conditions Section G, whi@stablislesthe suit limitations péod.

On November 18, 2018earlytwo years after thdate ofloss, Defendant denied
coverage for the remainder of Plaintifedaim under their insurance policilaintiffsthen
initiated this action on February 25, 2014, seeking damages in excess of $263,099.00.

DISCUSSION

Defendanits Motion for Partial Summary Judgment seeks to dismiss Plairirésich of
contractclaim due to the contractual suit limitations provision. Plaintiffs do not dispute tlyat the
filed suit more than ongear after the firéoss on January 11, 201Blaintiffs contend, however,
that equity excuses strict compliance with the suit limitations cldumeeparties have stipulated
that the laws of the State of Washington apply to this matter the Court finds that choice of
law to be appropriate.

In some jurisdictions, a suit limitatisiclause in an insurance policy automatically tolls
from the day the insured files a claim until the insurer deni&zé, e.gPrudentialLMI
Comnercial Ins. v. Superior CouifLundberg) 798 P.2d 1230, 1242 (Cal. 1990). Neither
Washington$ courts nor its legislature have adopted this automatic tollingW@shington

courts have, however, applied equitable estoppel to insurance suit limitdéosssF.C.
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Bloxom Co. v. Fireman’s Fund Ins. C8012 WL 1377657, at *5 (W.D. Wash. Apr. 19, 2012)
(citing Dickson v. United States Fidelity & Guaranty C466 P.2d 515, 516 (Wash. 19)0)
Washington’s doctrine of equitable estoppel rests on the principle that where a person, by
his acts or re@sentations, causes another to change his position or to refrain from performing a
necessary act to such otlparson’s detriment or prejudice, the person who performs such acts or
makes such representations is precluded from asserting the conduct araiocbeof the other
party to his own advantagBickson 466 P.2cat 517.In Dickson the Supreme Court for the
state of Washington considered a gear suit limitatios clause similar to the one in Plaintiffs’
policy. In that case, thplaintiff suffereda loss in August, promptly made an insurance claim,
and received a denial of the claim from the insurer's local agent in OdtbhdarDecember, the
plaintiff met with the local agent, who agreed that he would ask the insurer’s hoogetoffi
review theclaim. Id. The plaintiff received the home officefinal rejection of the claim in
August of the following yeald. The plaintiff sued in February of the year after tlatThus,
like the Plaintiffs here the plaintiff inDicksonsuedafter the expirdon of his insurance policy’
oneyear suit limitatios clause.
TheWashington Supreme Court heldDicksonthat equitable estoppel prevented the
insurer from enforcing the suit limitatieglauseld. The court found thahe representations
made bythe plaintiff's local agent that the rejection of the claim was not foealsed the
plaintiff to refrain from commencing an action until final rejection by the homeeoffas
received. Because the plaintiff awaited a decision from his insurer’s howe thfé court held
he was excused from complying with the suit limitasiolauseld.
Similarly, in Chong v. Safeco Ins. C@006 WL 1169788at *6 (W.D. Wash. Apr. 27,

2006), theUnited States District Court for the Western District of Washing@med ammary
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judgment and found an issue of fact as to whether estappkédwhere an insurer repeatedly
told its insured that it continued to investigite insured’slaim while simultaneously reserving
all rights under its policy. Th€hongcourt also citedavid v. Oakland Home Ins. C&9 P. 443
(Wash.1895) In David, the Washington Supreme Court held that where the insusettlement
posture led the insured to believe its claim was still “open for further coasater the insurer
could not rely a its suit limitatiors clauseld. at 444 As in Dickson the court irDavid held that
the insured had a “reasonable time” after the final rejection of its claim to filesaitald.

Here, Defendant argudisat it did not play a role in inducing Plairfgito sit on their
rightsor otherwisecause Plaintiffs to refrain from taking necessary acfldre Court finds,
however, that Defendant’s conduct, when viewed in the light most favorable to Plaintiffs
presentsideast ariable issueof whether Defendat’s conduct “logically excusel[s] plaintiffs
from complying with the terms of the policyDickson,466 P.2d at 517.

As noted abovehefore the expiration of the suit limitations perib&fendant did not
expressly inform Plaintiffs of the suit limitatioskuse in the letters informing them of the
expiration date for claimsgnder the policyWhen Defendant did directiyuotethe suit
limitations clause from the insurance contrelbng withseveralother clauses from the policy
was in a letter that informed Plaintiffs that “at the present time, our investigatyouio€laim in
its entirety is continuingand “[n]o determination concerning liability or coverage for this loss
has been reached.” Semeryanov Decl., Ex. 4 (Dkat 18). Thus,similar toDickson David,
andChong Defendant’scontinuinginvestigationandseveralcommunications with Plaintiffs
regarding the status of their insurance claontinued well beyond the oryear contractual
limitation period. Thigeasonably leélaintiffs to béieve thatDefendant would continue to

investigate Plaintiffstlaim and continue to work towards settlement, withwetessarily
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requiringPlaintiffs to file suitbefore that process had run its couBefendant’s onduct
indicated that Plaintiff insurance claim was “open for further considerati@avid, 39 P. at

444 . Plaintiffs were not informed that a final decisioad beemeachedand that their remaining
claim was deniedntil nine monthsfter thesuit limitatiors period had rurPlaintiffs thenfiled
suit approximately three months latAccordingly, viewing the facts in the light most favorable
to Plaintiffs, there igit least an issue of fast whether equitablestoppel applies. Accordingly,
summary judgment is not appropridte.

CONCLUSION
Defendant’s Motion for Partial Summary Judgment (Dkt. 9) is denied.
IT 1SSO ORDERED.
DATED this9th day ofDecember2014.
/sl Michael H. Simon

Michael H. Simon
United States District Judge

! Because the Court finds an issue of fact exists as to the application of equitable
estoppel, the Court does not reach Plaintiffs’ alternate argument under Wash. 8dde
§ 284-30-380 (2009).
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