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HERNANDEZ, District Judge:

Plaintiff Christopher Andre Burnsringsthis actionunderthe Social Security Act
(“Act”), 42 U.S.C. 8 405(g)or judicial review ofthe Commissioner of Social Securiyfinal
decisiondenyinghis claim for Disability Insurance Benefits (“DIB”) unddiitle Il of the Act
Becausat is basedn legaly sufficient reasons supported by substantial evidence, the
Commissioner’s decision is affirmed.

BACKGROUND

Burns’s medical problems started in earnest after he was assaulted with arickeitor
2007 and suffered a traumatic brain injury. Tr. 253. After recovering from encgrgergery in
the hospital, he moved in with his mother. Tr. B8.experienced cognitive impairment,
confusion, and short term memasgues Tr. 240—41. His primary problem, howeyeas
constant, throbbing headaches. Tr. 239—-41. Over the yedrasVisited multiple doctors and
pain specialistto treat the headaches, witttle success finding lasting relief. Tr. 4421, 446,
527, 529-36, 1021-42.
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Burnsapplied forSupplementSecurity Income (“SSyandDIB on April 5, 2007 Tr.
149, 154. The Commissioner denied both applications, and Burns requested a hearing before an
Administrative Law Judge (“ALJ"). Tr. 6%After a hearing in Marcbf 201Q ALJ Deborah Van
Vleck found Burns was not disabled. Tr. 5-18. Buappealedbut the Appeals Council denied
hisrequest for reviewTr. 1-3. Burns then filed a civil action in this court in 2011, and after the
parties stipulated that the case should be remanded for further adatiregtroceeding
Magistrae Judge John Jelderks issued an order to that effect in February of 2012. Tr. 717-21.
On remand, ALJ Riley Atkins held a new hearing on July 1, 2013, and ruled on July 10, 2013,
that Burns was disabled as of January 1, 2001565, 584. Burns was, therefore, entitled to SSI
benefits, but since his date of last insured for DIB benefits was March 31, 2009, he was not
entitled to disability benefitsr. 584. Burns again appealed the ALJ’s decision to the Appeals
Council, which denied his request for review, making ALJ Atkingling the Commissioner’s
final decision that Burns now challenges in this Court.

SEQUENTIAL DISABILITY EVALUATION

A claimant is disabled ifie is unable to “engage in any substantial gainful activity by
reason of any medically determinable physical or mental impairmenhwhi has lasted or can
be expected to last for a continuous period of not less than 12 months.” 42 U.S.C. §
423(d)(1)(A).Disability claims are evaluated according to a-ftep praedure SeeValentine

v. Comm’r Soc. Sec. Admin., 574 F.3d 685, 689 (9th Cir. 2B&3h step is potentially

dispositive. At step one, the pidisg ALJ determines whether the claimant is engaged in
“substantial gainful activity.If so, the claimant igot disabled; if not, the analysis continues. 20
C.F.R. 88 404.1520(b), 416.920(b). At step two,Ahé determinesvhether the claimartas

one or more severe impairmerifsot, the claimant is not disabled. 20 C.F.R. 88 404.1520(c),
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416.920(c) At stepthree, theALJ determines whether the impairment meets or equalsfahe
impairments listed in the SSA regulaticarsd deemetiso severe as to preclude substantial

gainful activity” Bowen v.Yuckert 482 U.S. 137, 141 (1987); 20 C.F.R. 88 404.1520(d),

416.920(d). If so, the claimant is conclusively presumed disabled; if not, the analyssstmove
step four. 20 C.F.R. 88 404.1520(d), 416.920/d)step four, theALJ determines whether the
clamant, despite any impairmenthas the residual functionapacity (RFC’) to perform past
relevant work20 C.F.R. 88 404.1520(e), 416.920(e). If the claimant cannot perform his or her
past relevant work, the analysis moves to step fivere the ALJ determines whether the
claimant is able to do any @hwork n the national economy considering the claimaRi-C,
age, education, and work experience. 20 C.F.R. 88 404.1520(g), 416.920(g).

The burden to show disability rests with the claimant at steps one through four, but if the
analysis reaches step five, the burden shifts to the Commissioner to showdghédtcast
number of jobs exist in the national economy that the claimant coritatpe20 C.F.R. 88

404.1520(e) & (f), 416.920(e) & (fEackett v. Apfe) 180 F.3d 1094, 10981100 (Sth Cir.

1999).1f the Commissioar demonstrates a significant number of jobs exist in the national
economy that the claimant can perform, the claimant is not disabled. 20 C.F.R. 88
404.1520(g)(1), 416.920(g).
ALJ DECISION

Before proceeding through the five-step evaluation, ALJ Atkins found that Burns had
“acquired sufficient quarters of coverage to remain insured through March 31, 2008ifignea
Burns had to establish disability on or before that date to be entitled to dysalilitance
benefits. Tr. 569-70. At step one, thieJ foundthat Burnshadnot engage in substantial

gainful activitysince2006. Tr. 572. At step two, the ALJ foutitht Burnshad the “following
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severampairmentsresidual effects of traumatic brain injury, with temporal bone fracture and
chronic residuaheadaches; degenerativeadiisease of the cervical spine; and alcohol abuse
disorder.”Tr. 572. At step three, the ALJ foulirns's impairments did not meet or equal the
requirements of a listed impairmamtder 20 C.F.R. Part 404, Subpart P, Appendik1572.

Next, the ALJfound that, from February 19, 2007, through December 31, 2010, Burns had the
following RFC:

[C]laimanthadthe residual functional capacity perform light work as defined

in 20 CFR 404.7567(b) and 416.967(b) excéfittwenty pounds occasionally

and ten pounds frequently; stand and walk six hours total of an eight-hour day; no
sitting limitations; occasionally climb ramps and stairs, but no other climbing;

avoid concentrated exposure to hazards such as heights and dangerous machinery;
occasionally crawl and crouch; remember and carry out simple, one to two step
demands, but would have difficulty with more detailed tasks; might have

difficulty maintaining concentration for extended periods, but able to sustain over

an eighthour workday if given breaks every couple hours; occasional public

contact; and routine, casual interactions withwarkers and supervisors.

Tr. 575. At step four, the ALJ found that Burns could not perform any past relevant work since
February 19, 200Zhe dateBurns sufferedhis traumatic brain injury. Tr. 576, 58Rrior to

Janary 1, 2011, the ALJ found that Burns could work as a room cleaner, laundry worker, and
small products assembler. Tr. 581. After January 1, 2011, however, the ALXHatBdrns

had greater limitations. Tr. 582. The Atdhew RFC included the same {811 limitations and

a new limitation thaBurns “would on an occasional basis suffer marked deficits in concentration
and attention.” Tr. 582. The eroding of Burns’s skills led the ALJ to find him disabled as of
January 1, 2011, and Burns was thus entitled to SSI benefits beginning on that date. Tr. 584.
Burns was not entitled, however, to disability benefits because he was not disabkshlias

filing dateof March 20, 2007, and March 31, 2009, the date he was last insured. Tr. 584.
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STANDARD OF REVIEW
The district court must affirm the Commissioner's decision if it is based on pegpér
standards and the findings are supported by substantial egidethe recoras a whole. 42

U.S.C. § 405(g)see alsAndrews v. Shalalé3 F.3d 1035, 1039 (9th Cir. 1995). “Substantial

evidence means more than a mere scintilla but less than a preponderance; it iggach rel
evidence as a reasonable mind might accept as adequate to support a coniduitoa Court
must weigh all of the evidence, whether it suppor detracts from the Commissioner's

decisionMartinez v. Heckler807 F.2d 771, 772 (9th Cir. 1986). If the evidence is susceptible to

more than one reasonable interpretation, the court must uphold the deumsloews 53 F.3d at
1039-40. A reviewing court must consider the entire record as a whole and canmothefir

Commissioner by simply isolating a specific quantum of supporting evidence. Robbins v. Soc

Sec. Admin,. 466 F.3d 880, 88®th Cir.2006 (citation omitted)
DISCUSSION

Burns contends the ALJ erred by 1) improperly rejecting the opirfibm. &imberly
Goslin, Burns’s treating neurologist, ig)properly rejecting Burns’s testimony about his
symptoms, 3) improperly rejecting lay withess statemdnfsiling to support with substantial
evidence his pre-2011 step five finding that Burns could perform certain occupations, and 5)
failing to support with substantial evidence the conclusion that Burns becamedlistibt
January 1, 2011.

1. Dr. Goslin’s Opinions

Burns first arguethatthe ALJ erred by improperly discoumg several opinions from Dr.
Goslin in which she stated Burns suffered from a “severe, debilitating headisohder'and

cognitive impairment caused by tlraumatic head injury he suffered in 20@nAd as a result he
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was unable to sustain any work. Tr. 1063-68Be ALJ gave “little weight” to Dr. Goslin’s

2009 and 2011 opinions based on their inconsistencies with objective testing performed by

consulting psychologists Drs. Donna Wicher and Marc Stuckey, consulting nesir@log

Tatsuro Ogisu, and the opinion of non-examining psychiatrist Dr. Robert McDevitt. Tr. 577-78.
There are three sources of medical opinion evidence in Social Security caseg treati

physicians, examining physicians, and non-examining physiciabsnting 574 F.3d at 692

(citing Lester v. Chater81 F.3d 821, 830 (9th Cir. 1995)). The ALJ can idjee

uncontroverted opinion of a treating or examining physician only for “clear andnoomyi
reasons” supported with substantial evidence in the record. Orn v. Astrue, 495 F.3d 625, 632 (9th

Cir. 2007) (quoting Reddick v. Chater, 157 F.3d 715, 725 (9th Cir. 1998)). Even if a treating or

examining doctor’s opinion is contradicted by another doctor, the ALJ can repett by
providing “specific and legitimate reasons” that are supported by subktamtdenceld.

Dr. Wicher performed a consultingychological examirteon of Burns in August of
2007. Tr. 577, 924-3@r. Wicherdiagnosed cognitive disorder, dysthymic disorder, and
aloohol abuse in remission. Tr. 929. Burns scored a borderline 78 on an IQ test, but scored at or
above that level on memory tests, and significantly higher on the “Trail Madshg Tr. 927—
29. Dr. Wicher noted several times that it appeared Burns may have been givihgriesd t
effort. Tr.929-30. Dr. Wicher listed “moderate deficits in his ability to perform activities of
daily living, mild deficits in social functioning, and moderate limitations in conagatr,
persistence, and patdr. 930.

Dr. Stuckey performed a sitar exam in Aril of 2008. Burns reported “routine contact
with friends,” using public transportation, test driving a car, building modelsanglaideo

games, and watching “quite a bit” of television. Tr. 377, 381. Dr. Stuckey noted that Burns
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scored below averagem@ome memory tests, but all of his other scores were in the average
range. Tr. 381. Burns told Dr. Stuckey that he had regular headaches that rangedivieotn
six on most days and increased with physical activity such as “bending one379T Dr.
Stuckey noted that Burns seemed to exaggerate or misreport his symptoms:ufjindis B
current presentation . . . appeared less severe that his stated self Tep88l. Dr. Stucke also
wrote that Burns “appeared to endorse symptomatology automatically when gisiced w
providing sufficient examples|[.]” Tr. 379.

Dr. Ogisuconducted a consultingeurologicalexamination in September of 200%.

332. Burns reported his headache problems, and said he was treating them with Tiylenol.
332-33.Dr. Ogsu noted that Burns moved without difficulty, that his range of motion was good,
and that there was no sign of fatigue during the exam. Tr. 333-34. Burns had some difficulty
completing some arithmetic tashsit Dr. Ogisu observed that hvas “attentive,follow[ed]

simple commands well,” appeared to have appropriate judgment, and was not “desinhibit
irritable, or labile.”Tr. 333. “Except for mild cognitive deficits,” Dr. Ogisu explained, Burns’s
“neurologic exam [did] not reveal significant abnormed.” Tr. 334. Dr. Ogisu concluded that
Burns was limited to lifting thirtyffive pounds occasionally and twenty pounds frequently, and
that he could stand and walk a total of six hours in an eight-hour day. Tr. 335.

The ALJalsorelied on testimony frordr. Robert McDevitt, a noexamining medical
expertwith a specialty in traumatic brain injury and cognitive therapy. Tr. 618,(300.
McDevitt stated that Burns didcalie some brain damage, but did not have any evidence of
serious damage in the form of frontal lobe release phenomenon, which is\wagenexhibits
primitive reflexes in response to certain stimuli. Tr.-628 Dr. McDevitt opined that Burns’s

chronic headache pain was a result of inactivity and Burns’s sedentarydif@sty624.The
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“most important” part of rehabilitation from traumatic brain injury, Dr. McDevitlared, is
“early rehabilitation and return to some kind of productive activity.” Tr. &@.Burns “wasn’t
doing very much before he got injured,” and was doing “much less since his injur@20lHe
explained thahead pain can often be the result of preoccupation: if all Burns dbag is
around,” with nothing else to do other than think about his injury, his scar, and the pain, he can
actually make his pain worsét. 624.McDeuvitt stated thaindividuals with chronic head pain
can often benefit from increased activity. Tr. 631. Although the activity mighe gdusical
pain at first, the increased movement can benefit the pain symptoms long tersebelasens
the patient’s preoccupation. Tr. 631. Dr. McDevitt noted that Burns’s symptoms showed
“considerable improvement” after a few visits with a physical therapist in 201622.

He alsostated that there were “credibility issues” with Burns’s reported headaahe p
“all over his head.” Tr. 622. Most diagnosed headaches such as migraines or tensiondseada
he explained, have “clear symptoms” and “signature pain.” Tr. 629. “All over” headaahe pa
however, is often a “somatic expression” of mental health issues such as depreasioatpr
Chronic pain from &raumatic brain injury “usually lajst] six months to a year after [the injury],
and after the first year if they still have chronic pain, then it's oftenddie due to depression or
other issues that need to be addressed by a mental health person.” Tr. 622.

The ALJgave Dr. McDeuvitt’s testimony “significant weight,” becauseds “based on a
complete review of the evidence, and it is a detailed explanation of apparent iecmnsssin
the reeord.” Tr. 574. The ALJ further reasoned that “Dr. McDevitt is the only medical
professional who has reviewed all of the evidence and testimony and testifigeti@iece with

traumatic brain injury patiest’ Tr. 574.
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Finally, the ALJ gave little weighto Dr. Goslin’s 2013 opinion, in whidier answers to
a questionnaire indicated that Burns was incapable of sustaining any work. Tr. 106 .JThe A
explained that there were no treatment records from Dr. Goslin after 2010, aine thiduetr
medical evidence in the record did not support Dr. Goslin’s severe restrictions ots Bbihiy
to lift, stand, walk, or sit. Tr. 583.

In sum, the medical evidence in the record about the severity of Burns’s symptems wa
conflicting and ambiguous. The ALJ discounted Dr. Goslin’s opinions that Burnslgateiy
headaches prevented him from performing any work because those opinions conftitted wi
other medical evidence in the record that suggested otherwise. Tr. 578.The AlJeeXiptav
testing from consulting doctors before 2011 showed Burns’s syrspia@re less severe than he
reported, and those doctors concluded that Burns was only mildly limited in his fumgti®ni
577. The ALJ noted medical evidence that shoeahs’'s headachesgnificantlyimproved
when he underwent therapy in 2010, which conflicts with Dr. Goslin’s opinion that Burns’s
headaches required him to “spend most of the day in bed” and essentially prevented him from
engaging in even sedentary work. Tr. 578, 1063—69.

An ALJ faced with conflicting medical evidence can meet his burden to provideffspeci
and legitimate” reasons for rejecting a treating physician’s opiniosdtyirig out a detailed and
thorough summary of the facts and conflicting clinical evidence, statirjgrjtespretation

thereof, and making findingsTommasetti v. Astrue533 F.3d 1035, 1041 (9th Cir. 2008)

(quoting_Magallanes v. Bowen, 881 F.2d 747, 751 (9th Cir. 1989)). The ALJ in this case met that

standargdand the Court defers to his interpretation of evidence because the ALJ is the “fina

arbiter withrespect to resolving ambiguities in the medical evideride.”
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2. Burns’s Testimony

In formulating Burns’s RFC, the ALJ discounted tastimony about the intensity,
persistence, and limiting effects it symptoms as “na@ntirelycredible.” Tr.576. Burns
argues that the ALJ errdxbcause hdid not give clear and convincing reasons to support his
adverse credibilityinding.

In determining a claimant’s RFC, the ALJ must consider all relevant evidertee in t
record, including medical recorday testimay, and the “effects of symptoms, including pain,
that are reasonably attributed to a medically determinable impaitrRaftbins, 466 F.3d at 883
(quoting SSR 96-8p, 1996 WL 374184, at *e als®0 C.F.R. §§ 404.1529(a), 404.1545(a),
416.929(a), 416.945(a) (explaining that, in determining whether a claimant is dishbl&dcial
Security Administration considers “all . . . symptoms, including pain, and the extehidh
[those] symptoms camasonably be accepted as consistent with the objective medical evidence
and other evidence.”)

An ALJ analyzes the credibility of a claimant's testimony regardisgubjective pain

and other symptoms in two steps. Lingenfelter v. Astrue, 504 F.3d 1028, 1035-36 (9th Cir.

2007). “First, the ALJ must determine whether the claimant has presentedvelpeetical

evidence of an underlying impairment which could reasonably be expected to prodo@a the

or other symptoms allegedd. at 1036 (citation and farnal quotation omitted). “The claimant,
however, need not show tHats] impairment could reasonably be expected to cause the severity
of the symptonjhe] has alleged; [hejeed only show that it could reasonably have caused some
degree of the symptomld. (citation and internal quotation omitted). If the claimant meets the

first test, and there is no evidence of malingering, the ALJ can hegdestimony about the
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severity ofhis symptoms only by offering specific, clear and convincing reasons for doiltj so.
(citation and internal quotation omitted).
In evaluatinga claimant's testimony, the ALJ magly on “ordinary techniges of

credibility evaluation."Molina v. Astrue, 674 F.3d 1104, 1112 (citation omitted). “For instance,

the ALJ may consider inconsistencies either in the claimant's testimony oehdtweetestimony
and the claimant's conductexplained or inadequately explained failure to seek treatment or to
follow a prescribed course of treatmearid whether the claimant engageslaily activities
inconsstent with the alleged symptorhgd. (internal citations and quotation marks omitted).

At step one, the ALJ found thBurns’smedically determinable impairments could
reasonably be expected to cause sontesodlleged symptoms. Tr. 576. At the hearing, Burns
testified abouhis headaches and their limiting effects on his daily life and ability to wark. H
stated thahis headaches severely limit his sleep to only two hours a night. TrHg/8laimed
to be ale to sit for about twenty to thirty minutes at a time before having to get up and nalk, a
he was only able to walk a short time before feeling dizzy. Tr. 575. Burns testifiéththa
pounding never stops but the severity of it is depending on how long | do something.” Tr. 612.
He said that he could lift only about ten pounds, and only occasionally. Tr. 575, 613. He
admitted to performing some small chores, including folding laundry, doing the ,cisties
mowing the small lawn at the mobile home parlevehhe lives, but he alsestified that these
activities caused his headaches to increase. T+1811

The ALJ provided several reasons for discounting Burns’s testimony, any onecbfisvhi

sufficient to uphold the conclusion that Burns was less than creS8idg€armickle v. Comm'r,

Soc. Sec. Admin., 533 F.3d 1155, 1162 (9th Cir. 2008) (explaining that an error in one reason for
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discounting credibility is harmless whaarALJ’s “remaining reasoning and ultimate credibility
determination were adequbtsupported by substantial evidence in the record.”)

The ALJ referencetivo instances whergurns’sphysicians suggestthathe might be
malingering.The ALJ wrote thaDr. Wicher noted that during her psychological evaluation of
Burns in August of 2007, it appeared that he “may have given less than full effo&77T The
ALJ also noted that the Dr. Stuckey’s psychological evaluagpart fromApril of 2008 stated
that Dr. Stuckey believed Burns’s “symptoms were less severe than thardlagported.Tr.

577. The ALJ concluded that this “finding of poor effort also suggests [Burns] had fewer
limitations than alleged.” Tr. 57The ALJs reliance on the opinions of two consulting
physicians that Burns might have exaggerated symptoms is a sufficiemt feadiscounting

his testimonyBatson v. Comm’r of Soc. Sec. Admin., 359 F.3d 1190, 1196 (9th Cir. 2004)

(explaining that ALJ’s reliance aaphysician’s stated skepticism about the claimant’s “graphic
and expansive” pain symptoms was a specificlagtimate reason to discount claimant’s pain
testimony).

The ALJalso discounted Burns'’s testimony about his debilitating pain betaweskcal
records shovminimal treatment following [Burns’djospital stay. Between 2007 and 2009, most
of the record involved a series of consulting physical and p&ygical examinations.Tr. 576.

After his discharge from the hospital following his assault, Burns visited his d@tiout every

two weeks through May of 2007. Tr. 240, 316-320. In June of 2007, he still reported headache
pain, but he visited his doctor only once a mod#spite reporting headaches that were a
constant “67 [with] 10 being the worst.” Tr. 315, Tr. 472—77. Some were so painful, he claimed,
he was forced to sit in a dark room. Tr. 477. Burns still reported “constant and throbbing”

headaches in April of 2008, but it had been three months since he had visited a doctor. Tr. 469—
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70. Another three months later, Burns reported “severe” headachegette increasing in
severity. Tr. 468. He did not see another doctor about his headaches staitéad treatment at
the Virginia Gacia Medical @nter in December of 2008. Tr. 432. The ALJ properly relied on
the discrepancy between Burns’s alleged @dekbihg headache pain and significant gaps in
seeking treatmeniolina, 674 F.3d at 11145 (explaimng that the Ninth Circuit has “long held
that, in assessing a claimant’s credibility, the ALJ may properlyorelynexplained or
inadequately explained failure to seek tneart or to follow a prescribed course of treatment.”)
(citation andnternalquotation omitted).

The ALJalso discredite®urns’stestimony becaudas “daily activities show fewer
limitations than alleged.” Tr. 576The ALJ explained thaurns “used a computer for a job
seart . . . testdrove a car . . . could vacuum, watch television, play video games, build models,
and microwave food.” Tr. 576. The ALJ also stated that Burns could “do the dishes, do the
laundry, and mow the lawn, though he does these activities quickly (before the hgzdache
increases).” And finally, the ALJ noted that Burns testified that he could “casdq,chnd
maintain hygiene.Tr. 576.

Engaging in daily activities that are inconsistent with the severity of symptoms can

support an adverse credibility finding. Winn v. Colvin, No. 6a¥-00564-HZ, 2015 WL

1809012, at *5 (D. Or. Apr. 21, 2015) (citing Ghanim v. Colvin, 763 F.3d 1154, 1165 (9th Cir.

2014)).Burns’s stated daily activities are not necessarily inconsistent with hislpsgations.
However, because the ALJ gave other legitimate and legally suffrei@sdns for discounting
Burns’s testimony, anyebal error the ALJ committed in analyzing Burns’s daily activities is

harmlessCarmickle 533 F.3d at 1162.
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3. Lay Witness Testimony

Burns also contends that theJ failed to give a germane reason to reject the lay
testimony of his mother, Ms. Suttdmay testimony regarding a claimant's symptorh@v an
impairment affects thelaimant’sability to work is competent evidence that an ALJ must take
into account. Molina, 674 F.3d at 1114 (citation omitted). The ALJ must provide “reasons
germane to each witness” in order to reject such testindnicitation and internal quotation
omitted).

Ms. Sutton’s written testimony stated that Burrieadache pain wass.5 or six out of
ten,twenty-four hours a day, and that a variety of physical and mentaltagiguch as personal
hygiene, cooking, bending, concentrating, and most postural movement or physittah exe
caused his headaches to rise to eight or ten out of ten. Tr. 23hd @lso testified to his limited
social interactions, inability to do chores, trouble sleeping, and s&rartmemory problems. Tr.
218-20.

The ALJ gave “little weight” to Ms. Suttonjzre-2011testimony because “[t]he medical
evidence does not support the allegation that nearly any mental or physitahesaused the
claimant’s pain to reach ten of ten.” Tr. 579-80. “[ljnconsistency with or lack of corroboration
by the medical record is [alone] a germane reason to discred+ptrirgl statementsBrown v.
Colvin, No. 3:13€V-01832-HZ, 2014 WL 6388540, at *7 (D. Or. Nov. 13, 20(ijng

Griffith v. Colvin, 2014 WL 1303102, *3 (D. Or. Mar. 30, 2014ge alsd_ewis v. Apfel, 236

F.3d 503, 511 (9th Cir. 2001) (“[o]ne reason for which an ALJ may discount lay testimony is that
it conflicts with medical evidence”As explaired above, there is evidence that during visits with
physicians, Burns moved “without difficulty” and with “no sign of fatigue,” despngaging in

various range of motion, gain, and reflex tests. Tr. 333—-34. Moreover, none of the consulting
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physicians noted any increase in Burns’s headache pain despite subjectioghamray of
mental assessmengs.g, Tr. 379-81. These reports conflict with Ms. Sutton’s testimony that
suggeshearly any physical or mental exertj@uch as “shaving” or “concentratifigvould
cause Burns’s headachegaach, at timeghe highestevel of pain that a human can
experience, i.e. a “teplus” out of ten. Tr. 221.

Although the ALJ did not specifically refer to these findings in discounting M$oI8s
testimony his reasoning is supported by substantial evidence which the ALJ thoroughly
explained throughout his decision. Therefore, the ALJ did not err in failing to fudit dAs.
Sutton’s testimonyLewis, 236 F.3dat512 (upholdingALJ’s finding regarding lay witngs
testimonyassupported by substantial evidence even though the ALJ “did not clearly link his

determination to those reasons@Glover v. Astrue, 835 F. Supp. 2d 1003, 1014 (D. Or. 2011)

(affirming ALJ’s discounting of lay testimorlyecause it was “ingwmistent with . . and not fully
supported by the medical record” despite the ALJ’s failure to specificallyerefethe
conflicting evidence)Given this legally sufficient reason for discounting Ms. Sutton’s
testimony, any other error Burns attributeshe ALJ’s treatment of her p2911 testimony is
harmless. Se€armickle 533 F.3dat 1162 (explaining that an error in one reason for
discounting credibility is harmless error where ALJ’s “remaining reagoama ultimate
credibility determination were adequately supported by substantial evintetingerecord.”)

4. Pre-2011 Step Five Finding

At step five, theALJ found that, prior to January 1, 2011, Burns would have been able to
work as a room cleaner, laundry worker, and small product assembler. Tr. 58lagueshat
the ALJ’s hypothetical question posed to the vocational expert dgehout all of his

restrictions, because it did not include Burns’s “credible allegations, thdse lafytwitness, and

16 -OPINION & ORDER



the limitations described by Dr. Goslin.” PIl. Brief at P& also assertbat two of the three
jobs, laundry worker and small products assembler, “are inconsistent with tieoilRJRFC
finding,” which limited Burns “to work involving onde two-step commands but not more
detailed tasks.” PI. Brief at 20.

The ALJ’s finding at step five was not in error. The ALJ’s hypothetical todlcational
expert was “proper because it included all of the functional limitations thdéohindl were

supported by substantial evidence.” Gray v. Comm'r of Soc. Sec. Admin., 365 F. App'x 60, 63

(9th Cir. 2010) Stubbs-Danielson v. Astrue, 539 F.3d 1169, 1175-76 (9th Cir. 2008) (rejecting

argument that ALJ’s hypothetical was incomplete because it failed to include linstdt®ALJ
properly found were not supported by substantial evidence). As explained above, the ALJ did not
err in disounting Burn’s credibility, the lay witness testimony, and Dr. Goslin’s opsii
Therefore, his hypothetical to the vocational expert did not have to account for thioselcla
limitations.

Secondly, even thetwo jobs Burns identifies as problematic were removed, Burns fails
to demonstrate that the remaining job, room cleaner, with 1,000 jobs in Oregon and 100,000
nationwide, would not satisfy the ALJ’s burden at step &y, 365 F. App’x at 63 (finding

that vocational expert’s testimony that 986gaon Oregon and 59,000 national jobs constituted a

“significant number of jobs” sufficient to find claimant not disabl@iting Meanel v. Apfel,
172 F.3d 1111, 1115 (9th Cir. 1999) (between 1,000 and 1,500 jobs in local area is a “significant

number”); Barker v. Sec'y of HHS, 882 F.2d 1474, 1478-79 (9th Cir. 1989) (1,266 jobs in local

economy is a “significant numbe}”)Burns does not dispute the ALJ’s finding that he could
have worked as a room cleaner before 2011. Since that job exists in significantgytimabilJ

correctly found that Burns was not disabled within the meaning of the Sociaitéair
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5. January 1, 2011 Onset Date

Finally, Burns contends that the ALJ erred in finding that he became disabled ory Januar
1, 2011. His argument essentially mirrors others made throughout hisspeeificallythatthe
ALJ erroneously discounted Dr. Goslin’s opinions, gave too much weight to the opinion of
nonexamining medical expert Dr. McDevitt, and improperly discounted Burns’s otmdayg
and lay testimony from his motheks explained above, the ALJ’s weighing of the medical
evidence Burns’s credibility, and Ms. Sutton’s testimony are supported by legéfigient
reasoning.

Burns also argues generally that the January 1, 2011 onset date is not supported by
substantial evidence. Pl. Reply at 2. The Court disagrees. The ALJ fully erlaéneslevant
medical evidence, found that Burns’s condition worsened after he stopped refabilitédte
2010, and concluded that Burns subseqydrgtame disabledr. 582—-84 Burns essentially
disagrees with the ALJ’s weighing of the medical evidence and asks tinet€adopt his
interpretation of the record. While the evidence may be amenable to more tharnooreé rat
interpretation, the Court cannot substitute its own judgment for that of the CaamarsBarra

v. Astrue, 481 F.3d 742, 746 (9th Cir. 20058¢e als@ndrews 53 F.3d at 10340 (explaining

that the court must uphold the ALJ’s decision “where the evidence is susceptiblesttharor
onerational interpretation.”) (citation omitted)he ALJ correctly applied the law and supported
his findings with substantial evidence and sufficient reasoning. Accordihgl{zaurt must
uphold the ALJ’s decisio.ommasetti533 F.3d at 1038 (citinBatson 359 F.3d at 1193)
(additional citation omitted)).

After finding that before 2011, Burns could work as a room cleaner, among others, the

ALJ found that “[t]he evidence supports finding greater limitations as of Jafduafil.” Tr.
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582. In support of his conclusion, the ALJ explained in detail Burns’s visits with Dr. $tankle
Dr. Ogisu in 2012; Dr. Ogisu previously examined Burns in 2007, and Dr. Stuckey previously
examined him in 2008. Tr. 332-35; 377-81.

The ALJ explained that DStuckey’s reports showed Burng®mory scores had fallen
from average or low average in 2008 to low average or deficient in 2012. Tr. 582. Dr. Stuckey
noted that Burns struggled with arithmetic, and fotlvad Burns had marked limitations in
handling smple instructios, using judgment, interacting with the public, and dealing with work
situations Tr. 1048-49. The ALJ gave Dr. Stuckey’s opinion “significant weight” because it was
“based on objective testing and a thorough examination.” Tr. 582.

Dr. Ogisu’s report noted that Burns had “significant cognitive impairment,” thay mfan
his responses to Dr. Ogisu’s questions “missed the mark,” that he struggled wehtcatian,
and that Burns likely “lack[ed] full insight into his own deficits.” Tr. 1056. Dr. Oglsa a
performed a physical examination, and found that Burns moved around without much difficulty
had afull range of motion, mostly 5/5 strength, good dexterity, and no problems reaching,
bending, or walking. Tr. 1055. Dr. Ogispecifically nded that Burn's “performanceduring the
exam [was] not impeded by pain.” Tr. 1054.

Dr. Ogisu limited Burns to lifting twenty pounds continuously, fifty occasionatigl, a
hundred pounds mimally. Dr. Ogisu did not state any limits on sitting or standing, but did limit
Burns to walking for one hour and six out of eight totally because of some dizziness and his
headaches. Tr. 1057-58. The ALJ gave Dr. Ogisu’s opinion some weight—he found that the
doctor’s prescribed “sitting, standing, walking limits” were consistetiit Burns’s post-2011

RFC, but that other evidence supported greater limits on lifting.” Tr. 582—83.
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At the 2013 hearing, the ALJ noted that Burns'’s visits with doctors in 2012 suggested
that his symptoms had become more severe 20@8. Tr. 619. He relied on Dr. McDe\4tt
expertise in traumatic brain injuriés help explain the doctors reports, the memory scores, the
decline in Burn’s condition, and to provide background information about traumatic brain injury.
SeeTr. 618-21, 62526. Of particular importance was Dr. McDevitt's testimony Batn’s
“function had decreased” because he “had not undergone consistent cognitive agbakalnd
physical therapy.” Tr. 582.

As mentioned above, the ALJ gave limited weight to a 2013 questionnaire from Dr.
Goslin because there were no treatment records from her office after 2010. Tr. 583alyded
new written testimony Ms. Sutton submitted in February of 2011 and found the limitations
described thereiwereconsistent with the decknin Burns’s condition. Tr. 583.

The ALJ considered all thisvidence and concludédatin 2011, after Burns had stopped
rehabilitation and therapy in late 2010, his functioning had decreased to the point ditydisabi
Tr. 582-83. The Court finds that this conclusion is supported by substantial evidence in the
record and legally sufficient reasoning, and thus the ALJ’s decision must be upimldasetti
533 F.3d at 1038 (citinBatson 359 F.3d at 1193) (additional citation omitted)).

CONCLUSION

For thereasons stated, tl@ommissioneés decision isAFFIRMED.

IT IS SO ORDERED.
Dated this __/ ﬂ day 04—}“)7 , 2015.
Narco Jmm L’AJ

MARCO A. HERNANDEZ
United States District Judge
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