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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON
PORTLAND DIVISION
KARALEE CROSSLEY ,
Civil No. 3:14¢v-01052ST
Plaintiff,
OPINION AND ORDER

V.

CAROLYN W. COLVIN, Commissioner,
Social Security Administration,

Defendant.
STEWART,Magistrate Judge

INTRODUCTION

Plaintiff, Karalee Crossley Crossley), seeks judicial reew of the final decision by the
Social SecuritfCommissioner denying her application for Supplemental Security Inc& (“
under Title XVI of the 8cial Security Act42 USC 88 1381-1383f. This court has jurisdiction
to review the Commissionsrdecision pursuant to 42 USC § 1383(c)(3). All pattiage
consented to allow a Magistrate Judge to enter final orders and judgment in this case
accordance with FRCP 73 and 28 USC § 636(c) (docket /BEQause the Commissioher

decision is supported by substantial evidence, it is AFFIRMED.
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ADMINISTRATIVE HISTORY

Crossley protectively filed for SSI on January 21, 2011. Tr. 1808 initially alleged
a disability onset date of January 1, 2004, which she subsequently amended to January 21, 2011.
Tr. 13, 38. After ler applications were denied initywand on reconsideratioa, hearing was
held before Administrative Law JudgeA(tJ”) Jo Henninger on December 4, 2012. Tr. 33-69.
The ALJ issued a decision on January 10, 2013, finding Crossley not disabled. Tr. 13-26. The
Appeals Council denied a request for review on May 29, 201t41-5. Therefore, the AL
decision is the Commissiongfinal decision subject to review by this court. 20 CFR
8 410.670a.

BACKGROUND

Born in 1978, Crossley was $8&ars old at the time of the hearing before thé.A
Tr. 180. She has a high school education and past relevant work experience as a cook. Tr. 263-
64, 278-85. Crossley alleges that she is unable to work due to the combined impairments of
lumbar degenerative disc disease, central canal stenosis, cervical degenerativeatisc dis
fibromyalgia, migraines, personality disorder, anxiety disorder, affectsggdbr, and abdominal
pain. Tr. 262.

DISABILITY ANALYSIS

Disability is theinability to engage in any substantial gainful actiagyreason of any
medically determinable physical or mental impairment which can be expected to relgaithin
or which has lasted or can be expected to last for a continuous period of not less than 12
months.” 42 USC § 423(d)(1)(A). The ALJ engagesfinexstep sequential inquiry to
determine whether a claimant is disabled within the meaning of the Act. 2@ @ER920;

Tackett v. Apfell80 F3d 1094, 10989 (9" Cir 1999).
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At step one, the ALJ determines if the claimant is performing substantial gainfutlyactiv
If so, the claimant is not disabled. 20 CFR § 416.920(a)& ).

At step two, the ALJ determines if the claimant tasevere medically determinable
physical or mental impairménthat meets the tthonth durational requirement. 2R
88 416.909, 416.920(a)(4)(ii) & (c). Absent a severe impairment, the claimant is not disabled.
Id.

At step three, the ALJ determines whether the severe impairment meets or equals an
impairment‘listed’ in the regulations. 20 CFR 8§ 416.920(a)(4)(iii) & (d); 20 CFR Pt. 404,
Subpt. P, App. 1 (Listing of Impairments). If the impairment is determined to meet baequa
listed impairment, then the claimant is disabled.

If adjudication proceeds beyond step three, the ALJ must evaluate medical and other
relevant evidence in assessing the clainsamsidual functional capacityRFC’). The
claimants RFC is an assessment of woekated activities the claimant may still perform on a
regular and continuing basis, despite the limitations imposed by his or her impair2@@sR
8 416.920(e); Social Security RulingSSR') 96-8p, 1996 WL 374184 (July 2, 1996).

At step four, the ALJ uses the RFC to determine if the claimant can perfornelpaant
work. 20 CFR § 416.920(a)(4)(iv) & (e). If the claimant cannot perform past relevant work,
then at step five, the ALJ must determine if the claimant can perform other workniatidveal
economy. 20 CFR 8§ 416.920(a)(4)(v) &;(Bpwen v. Yuckerd82 US 137, 142 (1987);

Tacketf 180 F3d at 1099.
The initial burden of establishing disability rests upon the claimBatkett 180 F3d at

1098. If the process reaches step five, the burden shifts to the Commissioner to show that jobs
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exist in the national economy within the claimarRFC. Id. If the Commissioner meets this
burden, then the claimant is not disabled. 20 CFR 88 416.920(a)(4)(v) & (g), 416.960(c).

ALJ’S FINDINGS

At step one, the ALJ concluded that Crossley has not engaged in substantial gainful
activity since January 21, 2011, the date that the application was protectively fildd. Tr

At step two, the ALJ concluded that Crossley has the severe impairments of dagenera
disc disease, fibromyalgia, migraines, personality disorder, anxiety disandeaffective
disorder. Id.

At step three, the ALJ concluded that Crossley does not have an impairment or
combination of impairments that meets or equals any of the listed impairments. ThelALJT
found that Crossley has the RFC to perform less than the full range of lightsiver&an only
occasionally climb ramps, stairs, ladders, ropes, and scaffolds; she can odyastioog| kneel,
crouch, and crawl, and frequently balance, but must avoid concentrated exposure to extreme col
and heat, wetness, fumes, dust, vibration, and workplace hazards such as machinery and heights;
andshe can never interact with the general publit can occasionally interact with coworkers
and supervisors. Tr. 18.

Based upon the testimony of a vocational exp&E(), the ALJ determined at step four
that Crossley is capable of performingr past relevant work as a cook. Tr. 24.

In an alternative finding at step five, the ALJ found that considering Crosslgy,
education, and RFC, she was capable of perforthegequirements of representative
occupations such as mailroom clerk, small products assembler, and laundry folder. Tr. 25.

Accordingly, the ALJ determined that Crossley was not disabled at any time thiheugh t

date of the decision.
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STANDARD OF REVIEW

The reviewing court must affirm the Commissidaalecision if it is based on proper
legal standards and the findings are supported by substantial evidence in the record. 42 USC
8 405(g);Lewis v. Astrug498 F3d 909, 911 YQCir 2007). This court must weigh the evidence
that supports and detracts from the ALJ’s concluslangenfelter v. Astrue504 F3d 1028,
1035 (9" Cir 2007), citingReddick v. Chaterl57 F3d 715, 720 {oCir 1998). The reviewing
court may not substitute its juagent for that of the CommissiondRyan v. Comm’r of Soc. Sec.
Admin, 528 F3d 1194, 1205 {aCir 2008), citingParra v. Astrue481 F3d 742, 746 {oCir
2007);see also Edlund v. Massana?b3 F3d 1152, 1156 (SCir 2001). Where the evidence is
suseptible to more than one rational interpretation, the Commissioner’s decision must loe uphe
if it is “supported by inferences reasonably drawn from the recdrdrimasetti v. Astryé33
F3d 1035, 1038 {9Cir 2008), quotindatson v. Comrmof Soc. Sec. Admir859 F3d 1190,
1193 (9" Cir 2004);see also Lingenfelteb04 F3d at 1035.

DISCUSSION

Crossley asserts the ALJ erteyl (1) rejecing the opinion of thexaminingphysician,
Robin Rose, M.D., without substantial evidence; and (2) failing to fisteattwo thaher
pancreatitisabdominal pairs a severe impairment.

l. Rejection of Dr. Rosés Opinion

Crossley contends that the ALJ failed to give proper weight to the opinion of Dr. Rose, a
physician who examined Crossley on February 13, 2009. Tr. 869p&xifically, she objects to
the ALJs partial rejection athe functional limitations assessed by Dr. Rose.

The ALJ is responsible for resolving conflicts in the medical record, including @snfli

among physicians’ opinionsCarmickle v. Comin, 533 F3d 1155, 1164‘?93ir 2008). The
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opinion of a treating physician is generally accorded greater weight than the opiaron of
examining physician, and the opinion of an examining physician is accorded greatdrtiagaig
the opinion of a non-examining physicialbester v. Chater81 F3d 821, 830 EQCir 1995). An
uncontradicted treating physician’s opinion can be rejected only for “clear and conVincing
reasons.Baxter v.Sullivan 923 F2d 1391, 1396 {(&Cir 1991). In contrast, if the opinion of an
examining physician is contradicted by another physician’s opinion, the ALJ must provide
“specific, legitimate reasoh$or discrediting the examining physiciaropinion. Lester 81 F3d
at 830. Specific, @timate reasons for rejecting a physicsaopinion may include its reliance
on a claimanis discredited subjective complaints, inconsistency with medical records,
inconsistency with a claimdsttestimony, and inconsistency with a claimsuaaily activities.
Tommasetfi533 F3d at 1040.

Dr. Rose diagnosed Crossley with lumbar disc disease with left leg radiculopathy
possible fiboromyalgia, chronic pancreatitis, chronic sinusitis and rightisyal deficit status
post solar injury. Tr. 878. She opined that during an eight-hour workday, Crossley could stand
and walk three hours with breaks every 30 minutes for position change and could sit for four to
six hours with reasonable breaks every 30 minutes to change positioDr. Rosestatedthat
Crossley could lift or carry 15 pounds frequently and 30 pounds occasionally, but should not lift
from the floor and could only occasionally lift from the waist or above her Hdadshe felithat
Crossley could push or pull, botay be precludeftom repetitive reaching, could climbut
could rarely stoop, kneel, crouch, or crawl, and would have difficulty with balancing. Tr. 878-
79. Finally, Dr. Rosstated thaCrossky should avoid all exposure to extreme cold or heat,
pulmonary irritants ashworkplace hazards, should rarely be exposed to wetness or humidity, and

should only occasionally be exposed to noise and vibration. Tr. B¥ALJ gave'some
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weight' to Dr. Rose’s opinion and incorporated many of her findings into the RFC. TAZ3.

support for this finding, she explained:
Specifically, . . . the claimant has not consistently presented with the
limitations she displayed on examination by Dr. Rose. Furthermore, Dr.
Rose seems to have accepted the subjective reports of symptoms and
limitations provided by the claimant. Yet, as explained elsewhere in this
decision, thee exist good reasons for questioning the reliability of the
claimants subjective complaints. For example, she reported the claimant

had chronic pancreatitis, but as discussed previously, there is no such
diagnosis in the record.

In contrast, the ALJ notethatthe state agency medical consulta@isarles K. Lee,
M.D., and Martin Kehrli, M.D., both opined that Crossley could lift up to 20 pounds occasionally
and ten pounds frequently; could occasionally climb, stoop, crouch and crawl; and could
frequently balance and kneel; but should avoid concentrated to exposure to extreme cold,
vibration, and workplace hazardsl. Both found Crossley only partially credible and supported
their findings by noting thahe objective findings were inconsistent with her physical
complaints, that she made several inconsistent statements throughout the redbat, sdredwas
not limited in her activities of daily livingld.

The ALJ notedhatCrossley*hasnot consistently presesdwith the limitations she
displayed on examination with Dr. Rose” in February 2009. Tr. 23. In sugpoALU cited
evidence in the recomf “significant inconsistencies betwejgrossleys] allegations of physical
conditions preventing her from working and the minimal objective medical findings.” Tr. 20.
As the ALJ noted, on numerous occasions between January 2009 and November 2012, Crossley
had normal neurological examinations and exhibited full range of motion withoutldaaiting

Tr. 973, 1331, 1295, 1306, 1312, 1284, 1286, 1562-62. In addition, with respect to G3ossley’

7 - OPINION AND ORDER



abdominal complaints, as discussed in more detail below, the ALJ noted in her steyalyses
the lack of objective medical evidence to support Crossldgims. Tr. 16.

The ALJ also noted that Dr. Rosgeens to have accepted the subjective reports of
symptoms and limitations provided by” Crossley. Tr. 23. The ALJ found good reasons for
guestioning the reliability of Crosslsysubjective complaints and for finding her less than
credible. Tr. 19-22. Crossley does not challenge thesAdrddibility finding. It is wel
established that an ALJ is not required to take into account those limitations that depend on a
claimants subjective complaints, especially where the ALJ finds the claimant less thiotecred
Bayliss v. Barnhart427 F3d 1211, 1217 {aCir 2005).

Thus, theALJ provided specific and legitimate reasons supported by substantial evidence
in the record for giving only some weight to Dr. Rose’s opinion. Accordingly, the ALJ did not
err in herevaluation of Dr. Rose’s opinion.

[l. Failure to Find Abdominal Pain Severe at Step Two

Crossley also alleges the ALJ eriadailing to find Crossle\s pancreatitis and/or
recurrent abdominal pain severesigptwo of the sequential evaluation. She contends it is clear
from the evidence that she has had chronic abdominal pain which interferes with her fogctioni
levels. Qossley concedes that the exact diagnosis has not been determined, but contends that the
pain has nevertheless severely impacted her ability to function compared to othersaofide
age.
At step two, the ALJ determines whether the claimastehsevere medically
determinable impairment or combination of impairments. 20 EBR6.920(a)(4)(ii)). To be
“severé, an“impairment of combination of impairments [must] . . . significantly limit[] [the

claimants] ability to do basic work activitiés.20 CFR § 416.920(c). To betedically

8 - OPINION AND ORDER



determinablé, an impairmentmust be established by medical evidence consisting of signs,
symptoms, and laboratory findinggihd must have lasted or be expected to last at least 12
months. 20 CFR 88 416.908, 416.909, 416.920(a)(ii). An impairment or combination of
impairments may be founchtt severe only if the evidence establishes a slight abnormality that
has no more than a minimal effect on an individuability to work! Webb v. Barnhart433

F3d 683, 686-87 {9Cir 2005).

Based orthe medical recordhe ALJconcluded that Crossles/*degenerative disc
disease, fibromyalgia, migraines, personality disorder, anxiety disorderfaativafdisorder”
constitute severe impairments. Tr. THhe ALJconsidered Crossley’'s abdominal complaints,
but concluded they did not rise to the level of a severe impairment. Tr. 16. In supp#Ait,Jt

noted that all objective tests for pancreatitis or other abdominal abnormalitiesomera,

concluding
The daimants alleged abdominal conditions are not adequately supported
by the medical record of evidence, or the evidence suggests they are
transient or otherwise do ncause significant vocational limitations.
Accordingly, these alleged conditions do nonstitute severe medically
determinable impairments.

Id.

Substantial evidence in the record supports the ALJ’s conclusion. As the ALJ noted,
results from objective abdominal/pancreatic testing performed by multiple pimgspriar to
and throughout the relevant period were unremarkable, normal, and indicated pancresatitis wa
not likely. 1d. Abdominal ultrasounds, CT scans, endoscopic procedures, and lipase tests
repeatedly indicated no abnormalities. Tr. 479, 545, 711, 820, 995-98, 1061-62, 1199, 1288,
1352, 1441-42, 1493, 1516, 1523, 1623, 1741. Although Crossley often presented with reported

abdominal pain or tenderness, it wasstractible” and she maintained a normal gait, strength,
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and sensation. Tr. 77, 81, 95, 98, 101. Thus, the ALJ properly concluded there was no objective
evidence to support Crossleyalleged pancreatitis.

In any event, the ALJ found in favor of Crossley at step two, permitting her claim to go
forward to further steps of the sequential disability analysis. Thus, any errdinig tia
consider certain impairments as severe did not prejudice Crasslayns at this levelSee
Burch v. Barnhart400 F3d 676, 682 {oCir 2005) (any error in omitting an impairment from
the severe impairments identified at step two was harmless where step two Wwasl ieso
claimants favor);Lewis 498 F3d at 911 (failure to list an impairment as severe at step two was
harmless errowhere ALJ considered the functional limitations posed by that impairment later in
the decision). The ALJ did not ignore Crossley’s abdominal problems)dtead statethat
“these complaints and their secondary impacts have been considered in conjunction with her
severe impairments noted above.” Tr. D@spite finding that Crossleysubjective complaints
were not fully credible, the ALJ determined the combination of Crossieyairments, severe
and non-severe, and limited her to no more than light work with additional exertional and non-
exertional limitations. Thus, even if error existed at step two, it was haramésdoes not form
the basis to reverse the Commissiterror.

CONCLUSION

For the reasons discussed above, the Commisssathecison is AFFIRMED.
DATED this 11" day of May, 2015.
s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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