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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OFOREGON
PORTLAND DIVISION
MICHELLE ROCKSMORE , both in her
capacity as an individual and, in addition, on
behalf of others similarly situated,
No. 3:14¢€v-01114MO
Plaintiffs,
OPINION AND ORDER
V.

SHARON HANSON, JAMES “JIMMY”

HANSON andPAL’'S SHANTY, INC., an
Oregon corporation,

Defendars.
MOSMAN, J.,
INTRODUCTION

Plaintiff Michelle Rocksmore was employed as a server at Pal's Slaandéy and
restaurant owned and operated by brother and sister daah&haron Hanson (“Defenddits
Ms. Rocksmordorings two claims against her former employers. Her first claifor alleged
minimum wage violatios. Ms. Rocksmoraaysthat she and o#t employees were forced to
pool their tipswith managersincluding Ms. Hanson, and othérack-of-the-house staff, none
of whom were traditionally tipped employeeBl.6 Compl. [1] T 7.) Sheaysthis practice
makes the tip pool “invalidand violatesthe minimum wage provisioof the Fair Labor
Standards Act ELSA), 29 U.S.C. § 206 (2012).

Ms. Rocksmore’s second claim is for retaliatibis. Rocksmorsaysshe spoke out in
opposition to the tip pool, making verbal complaints to her emphtyaisaff meeting on
August 26, 2013 Four days later, she was terminated. She cl#imsvasa violation of the
FLSA'’s antiretaliation provision, 29 U.S.C. § 215(a)(3) (2012).
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Defendants moved for summary judgment on both claims. Onitiimmom wage claim,
theyassert that Ms. Rocksmore waad anhourly cash wagthat exceedethe federal
minimum. Defendantsargue that thislonefulfilled their minimum wage obligations, makinge
details ofthe tip poolessentiallyirrelevantto the inquiry. On theetaliation claim,Defendants
argue that becaugkee tip pool was not regulated by the FLSA, Ms. Rocksmore’s complaints
about it are not protected activity undlee statute. Alternativelyhey sayMs. Rocksmore
released albf herclaims for retaliation in a set of prior settlement agreements between the
parties.

For the reasons explained below, | GRANT Defendants’ motion with respibet to

minimum wage claimbut DENY itwith respect to theetaliation claim.

SUMMARY OF FACTS

Background

Pal's Shanty was a traditional tavern style bar and restaurant locatethieaso
Portland, Oregon,ntil it was destrged by fire in November of 2013. Ms. Rocksmore was
employed there from roughly August of 2012 to October of 2013. According to Deferatants
workedan average afwo shifts per week. (Defs.” Mem. Supp. Summ. J. [24] a&8B¢ was paid
on an hourly basignd also kept at leasbme of her tips. In 2012, Ms. Rocksmore’s hourly pay
rate was$8.80 an hour, the Oregon minimum wage. (Hanson Dec. [26] 1 7, Ex. B & C.) In 2013,
her rate wa$9.00 an hour, just above the Oregon minimum viagthat yeaiof $8.95.1d. Any
tips ste received were an additiontttose wages. Throughout Ms. Rocksmore’s employment,

the federal minimum wagwas $7.25 an hour. 29 U.S&206(a)(1)(C).
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Ms. Rocksmoralleges that she and other employees were forgeddiatheir tips with
kitchen staff and managers, including Ms. Hanson. For theirpeféndantadmit that Ms.
Rocksmore participated in a tip pool with otlkeenployees. Defendangayonly that “the staff
responsible for preparing and serving food and drinks did share tips among themselves in
accordance with an agreement that was known to the employees throughout theimemploy
(Second Hanson Dec. [38] ) Beyond that, the facts are in disputts. Rocksmore says
nothing beyond the allegations in the complaint, only asserting that discovery isangctes
determine the nature and validity of anypipoling agreementSgePl.’s Resp. to Summ. J. [31]
at9-10Q)

A. Termination

Ms. Rocksmoreaysshe complained about and opposed the “illegal tip pool” to her
employer, publicly with other employees, and at a staff meeting on August 26, R0%3. (
Compl. [1] 1 9.) She claims she was terminated on August 30, 20E3aliation for that
opposition and complaint. AgaiBefendantadmitMs. Rocksmore complained about the tip
pool, but assert that she was terminated forneteltatory reasors-poor performance and
because another server wanted enwours. (Defs.” Mem. Supp. Summ. J. [24] at 3.)

Following her termination, Ms. Rocksmore, through her attorney, wrote a wagediema
letter to Pal’'s Shanty alleging numerous violations of wage and hour laws anihgshat the
tip pool was illegal. (Semd Shults Dec. [37] Ex. GDefendantslisagreed with these
allegations, and disagreed that Ms. Rocksmore was not paid all wages due and dweitignat t
of her termination. However, they issued two checks totaling $400 (minus applicable
withholdings) allegedly in satisfaction of all wages due and owingaagdssociated state law

penalties. (Shults Dec. [25] Ex. B.)
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B. NLRB Charge

On January 14, 2014, Ms. Rocksmaegainthrough her attorney, filed a alge with the
NLRB alleging that Defendantgliscriminated against, retaliated against, and terminated [her]
for engaging in protected activity, including but not limited to (1¢ussing with other servers
and enployees whether the employer’s weagyathour policies and tip sharing provisions were
common in the industry, and whether they were fair and legal, and (2) raising thoitiseie
employer during a staff meeting.” (Shults Dec. [25] Ex. C.)

C. Settlement Agreements

Defendantglisputed the charge, but entered into settlement agreements with both the
NLRB and Ms. Rocksmore. These are embodied in two separate agreements.

1. NLRB Settlement

Under the NLRB SettlemerDefendantagreed to pay Ms. Rocksmore $2000,
supposedly the full amount of backpay to which the NLRB determined she could have lost.
(Shults Dec. [25] Ex. D.) e scope of this settlement agreement was limited to the allegations in
the NLRB caseld.

2. Settlement & Mutual Release

In a separately negotiated “Settlement Agreement and Mutual Release of Claims”
(“Release”),Defendantsagreed to pay MdRocksmore $2500 in lieu ofingatement and in
exchange for eeleasef certain claims(Shults Dec. [25] Ex. EJhe Releaswas structured
with paragraph one stating the purpose of the agreement, paragraph two contgemagph
release of any and all claimemd paragraph three carving out an exception to éheaRdor
certain state law and FLS&aims:

1. In addition to the $2,000 provided for in the Settlement Agreem@NtRB] Case
No. 117155, the parties have aegitely negotiated for and agree that Company agrees to
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pay Employee $2,500 . . . in lieu of any reinstatement she would be entitled to under the
NLRB settlement and in exchange for the release contained herein.

2. Except as expressly stated in Item 3 of this Settlement Agreement aral Rieiease
of Claims, Employee releases Company and Jim Hanson and Sharon Hanson from any
and all claims, known or unknown, relating to issues arising out of Employee’s
employment and separation from employment with Company up to the date of this
Settlement Agreement and Mutual Release of Claims, including but not limited to any
and all damages, attorney fees, back or front pay, interest, or emotional dissedxrba
any claim of any nature, including but not limitedatoy claim under any state or federal
statute including ORS 659A, the Oregon Fair Employment Practices Act, X [Atle
VII, FMLA, NLRA, etc...] all claims for discrimination, retaliation, wrongful
termination, whistleblowing, all claims for pay or comgation, as well as claims under
any contract (express or implied), tort, common law, or any other claim ofaduge.
This release includes but is not limited to those claims and matters which have been
asserted in NLRB case No.-TA-117155.

* * %
3. The mutual release described in Item 2 of this [Settlement & Release] DOES NOT
include any claims, defenses or offsets for any violations of ORS Chapters 652 or 653 or
the federal Fair Labor Standards Act. As stated in Item 2, Employee, thea@piend
othe executing parties release each other from all other full claims, actiongsor s
(whether past or present, known or unknown, asserted or unasserted) they may have
against each other and agree that this [Settlement & Release] will act as a comptete bar t
any such claims.

4. Employee agrees to waive any right or claimed right to reinstatement with
Company . . ..

Id. at 1-2.

The agreement vgasigned by Pal’'s Shanty and Defendants on May 5, 2014. Ms.
Rocksmore signed the agreement on May 8, 2014. Counsel for both parties signed that they had
“reviewed and approved” the agreement “as to foldh.at 2. Although the parties offer
competing interpretations, neither argues the agreement is invalid.

D. Lawsuits

Ms. Rocksmore subsequentiled suitin both sate and federal courtler state court suit
alleges violations of state wage and hour laws. (Shults Dec. [25] Ex. Ffed@aral suit asserts
claims under the FLSAPIaintiff initially moved for a stay ahis federal suit, pending theeal

to the Ninth Circuit ofOregon Restaurant & Lodging, et al. v. Sp848 F.Supp. 2d 1217 (D.
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Or. 2013). However, Ms. Rocksmore withdrew that request, opting to proceesligintlg
modified theory! Defendants filed tHeMotion for Summary Judgment.
DISCUSSION

FLSA Minimum Wage Claim

The backbone of Ms. Rocksmore’s complaint is the allegation that she and other
employees were forced to pool their tips with Ms. Hansoro#imel managers, as well ‘dmck-
of-the-house staff” who were not traditionally tipped eoyples(Pl.’'s Compl. [1] 1 7.) She
contends this makes the tip pool invalid under the FLSA, wigishlts in the tip pool violating
theminimum wageprovision, 29 U.S.C. 8§ 20&hearguedurtherthat because theptpool is
“invalid,” she is entitled to the minimum wagedall of her tips.

Ms. Rocksmore makes these allegations with only a passing referencéntmutigicash
wage, simply asserting that “Plaintiff and Collective members were empddyrdinder the
applicable Oregon minimum wage, whichtimn was very near the applicable federal minimum
wage.” Pl.’s Compl. [1] T 8.) The Complaint alleges that “nonpayments and deductions from
pay as enumerated herein reduced their pay for a given workweek below thad theel
applicable minimum wage fdhat workweek.'ld. However, the only deductions and
nonpayments alleged in th@@plaint are those stemming from the tip pédlat § 12.The
Complaint says,PAL’'S SHANTY was required to pay Plaintiff and the collective members at
least the amount of the federal minimum wage, when those wages were due, bily filléd
to do sopy taking their tips for a mandatory invalid tip pdo(Pl.’s Compl [1] § 12.)

(emphasis added)

! Instead of relying on the Department of Labor regulations found invalidégon Restaurant & Lodgind/s.
Rocksmore relies on the fact that Ms. Hanson participated in the tip peatleédms this ditinguishes the present
case from those where the tip pool was limited to-mamagers.
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In her Response to Defendants’ Motion for Summary Judgment, Ms. Rockalismre
alleges that her time records were rounded down to the nearest quartePblislReEp. to
Summ. J [3] at 5.) But she does nallegeany specific factsegarding these allegatigresrguing
only that discovery is needed to support this theory. Thespdgfic allegation in her complaint
on the minimum wage claim that of the tip pool.

Defendantargue that Ms. Rocksmore’s hourly cash wage was at all times above the
required federal minimum wage without even considering any tips she mayekairved. This
means they are not using or claiming any-trpdit” to satisfy their minimum wage obligati.
ThereforeunderCumbiev. Woody Woo, Inc596 F.3d 577 (9th Cir. 201GJeir tip-pool
arrangement need not comply with section(8)3Defendantslso assert thahe Department of
Labor’s regulations on tip pools do not contsecause they were ldanvalid in Oregon
Restaurant & Lodging948 F. Supp. 2d at 1227.

A. Legal Standard

In support of her first claim, Ms. Rocksmore citesdefinition section of theninimum
wage provision, 29 U.S.C.A. § 203(m), whistates:

In determining the wage amployer is required to pay a tipped employee, the amount

paidsuch employee by the employs@&mployer shall be an amount equal to

(1) the cash wage paid such employee which for purposes of such determination
shall be not less than the cash wage required to be paid such an employee on
August 20, 1996 [$2.13 an hour]; and

(2) an additional amount on account of the tips received by such employee which
amount is equal to the difference between the wage specified in paragraph (1) and
the wage in effect under section 206(a)(1) of this title [$7.25 an hour].

The additional amount on account of tips may not exceed the value of the tips actually

received by an employee. The preceding 2 sentences shall not apply with eapgct t

tipped employee unless such employee has been informed by the employer of the

provisions of this subsection, and all tips received by such employee have bieead reta

by the employee, except that this subsection shall not be construed to prohibit the pooling
of tips among employees who customarily and regularly receive tips.

29 U.S.C.A. § 203(m).
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In short, this provision sets up a rule that all@wgployergo pay tipped employees less
thanthe usual federal minimum wagerovided they followthe notice and typooling rulesIf
the empbyercomples it need only pap cash wage d§2.13 an hour, and can cotiné
employee’s tipso make up the differendeetweertheemployee’seducedate andhe usual
minimum wage of$7.25 an hour. This “additional amount on account ofiigereceived” is
commonlycalled &‘tip credit.”

For example, if a waiter were paid a cash wage of $5.00 an hour, but received average
tips in the amount of $10.00 an hour, the employer who followed the rules could claim a tip
credit of at least $2.25 to meet its minimum wage obligatfdhe employedid notfollow the
requirements, either by failing to give the employees naticesing a tip pool that did not
conform to the statut¢he employer would lose its tip credititWno tip credit, he statute
would onlyrecognizethe $5.00 an hour of actual cash wage paid, which would constitute a
minimum wage violation.

In Cumbie v. Woody Woo In&96 F.3d 577 (9th Cir. 201Ghe Ninth Circuitanalyzed
the languagef these provisions and appligdo facts almet identical to Ms. Rocksmore’s,
concludingtheydid notconstitute a minimum wage violation. Gumbie—like here—the
plaintiff was paid an hourly cash wage that exceedetetteralminimum andwvas also allowed
to keep some of her tipkl. at 582-83. InCumbie it was undisputed that employees who did not
customarily receive tipgarticipated in the tip poold. at 581. The plaintiff argued that the
inclusion of those employees in the tip pool made it invalid under section 203(m) and that the
plaintiff must be allowed to keep all of her tips regardless of whether the eanplag claiming
a “tip credt.” The Ninth Circuit rejected this argument, holding that se@@B(m) “imposes

conditionson taking a tip credit and does not state a freestamequgremengpertaining to all
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tipped employees. Cumbie 596 F.3d at 581 (emphasis in original). The court explairfed, “
statute that provides that a person musXdio order to achieve Woes not mandate that a person
must doX, period.”ld. Since the mployer was not claiming that tips should be counted towards
its minimumwage obligation, the court perceived “no basis for concluding that [the emp]oyer’'s
tip pooling arrangement violated section 203(ng."Payment of an hourly rate above the
federal ninimum was alone enough to meet the employer’s obligation.
B. Analysis

The only significantactual difference between Ms. Rocksmore’s caseCamdbieis
that here, managers (and aaener working as a manager) participated in the tip pool. In
contrastthe Cumbietip pool was limited to service peo@ad did not include managers.
Plaintiff's counsel argues that because of this, the employer is essetatkatiy a de facto tip
credit. Plaintiff argues thatsing an “invalid” tip pool to take the employees’ tips, and then
turning around and using this same money to pay employee vediges what is, in substance,
a tip credit against their minimum g obligation, even if they do noeall it that.

This argument certainly has some logical appeal. Bingaan hourly cash wage above
the federal minimuman employecan achieve a result that is barely distinguishabla the
onethe statutevould clearly forbid if that employer took even a modgstredit But it is the
statute itself that makes this distinctidiis result is not at odds with the purpose of the FLSA.
The FLSAwas enactetto protect all covered workers from substandard wages and oppressive
working hours.”Adair v. City of Kirkland 185 F.3d 1055, 1059 (9th Cir. 1998)wasnot
intended to create a freestanding regulation of tip p&als.Cumbies96 F.3d at 581.

Consequently, “[tlhe FLSA does not restrict tip pooling when no tip credit is takkmat' 582.
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Further,these are not newguments. Plaintiff's gunsel made the “de facto tip credit”
argument irCumbie and was rejectelly both the District Couftandthe Ninth Circuit® While
Plaintiff is correet in pointing out thaCumbiedid not involve managers participatimgthe tip
pool, the holding did not rest on tHatt. Rather, it wathe text of the statute that compelled that
result just as it does here. As Judg&cannlainexplained:

Cumbiereceived a wage that was far greater than the federally prescribed miniraam, pl

a substantial portion of her tips. Naturally, she would prefer to rea#tieé her tips, but

the FLSA does not create such an entitlement where no tip credit is taken. . . . [N]othing

in the text of the FLSA purports to restrict employeepippling arrangementshen no
tip credit is taken[.]

Cumbie 596 F.3d at 582-83.
The inclusion of managers in the tip pool does not compel a different result.

In sum, he differences between the two cases are not enough to deviate from rule in
Cumbie? The bottan line here is the language of sectRd8(m), which requires that the
employee’s cash wage, plus an additional amount on account of qualified tips, must keqsal at
the federal minimum wage for the week ($7.25 an hour). Here, the cash wage paid was $8.80
hour, plus zero tips (assuming the pool would be invalibls exceedthe $7.25 required by

federal law so the statutory method of calculating the minimum wage is clearly satisfied

2 See Cumbie v. Woody Woo, |ido. CV08504-PK, 2008 WL 2884484, *6 (D. Ore. July 25, 2008) (“Plaintiff
asserted that Defendants’ redistribution of servers’ tift¢ben staff constituted the ‘money laundering’ version of
the employer’s invalid practice Winang[v. W.A.S., In¢.112 Wash. 2d 529 (1989)]. . Arguably a dollar saved in
wage payments is a dollar earned for other expenses, but the law citeddsen@dprohibit employers from
redistributing employees’ tip money. Though Plaintiff presents a mah$® policy argument, such argument does
not overcome the plain language of the statute[.]").

% Cumbie v. Woody Woo, In&96 F.3d 577, 582 (9th Cir. 20). “[Plaintiff's] argument, as we understand it, is that
Woo is functionally taking a tip credit by using a-fipoling arrangement to subsidize the wages of itstipqed
employees. The money saved in wage payments is more money in pdskét, whichs financially equivalent to
confiscating Cumbie’s tips via a section 203(m) tip credit (with thechtidaefit that this ‘de facto’ tip credit allows
Woo to bypass section 203(m)’s condition$jl.”The court responded, “Even if Cumbie were correct, weado

find this possibility so absurd or glaringly unjust as to warranipandere from the plain language of the statuite.”

* Plaintiff's counsel spills significant ink attempting to show that the inatusf management in the tip pool makes
it invalid under the FLSA. And he is right, as far as that goes. But thahdbesake it a minimum wage violation.
In all the cases Plaintiff cites, the employer paid the employee a caslbelagghe federal minimum and relied on
the employee’s tips to make the difference. That was not the case here.
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C. Discovery is not necessary on this claim.

Ms. Rocksmore’s counsel asserts that he needs disdovaryerto analyze payroll
records “to determine whether plaintiff does or does not have a legally abgnminimum
wageclaim.” (Egan Dec. [32] 11-&.) As Defendants correctly note, “The discovery rules are
designed to assist a party to prove a claim it reasonably believes to be viablé discovery,
not to find out if it has any basis for a clainviicro Motion, Inc. v. Kane Steel C&94 F.2d
1318, 1327 (Fed. Cir. 1990) (citii@ppenheimer Fund, Inc. v. Sande487 U.S. 340, 363
(1978)). Importantly, Ms. Rocksmoretemplaint restentirely on the tip pool claim. Absent any
otherallegations that would stateminimum wageviolation, there is no reason to believe that
discovery on this issue would be anything other than a classic fishing expedition.

Along the same linedJs. Rocksmoreargues thashe needs to see the purported tip
pooling policyto determingf it was followed. Whilethe ownership of the tips appears to be
disputed, this disputis not material to theninimum wage claim. ¥n assuminghatMs.
Rocksmore was entitled to hundreds of dollars of tips per night and that her empl®yewsty
penny, there wouldtill be no minimum wage violation. Her cash wage met that obligation.
Discovery is not necessary tetdrmine that

In her esponse motion, Ms. Rocksmaegsesa cursory allegatiothat her time was
rounded down to the nearest quarter hour. This wastatatdin her complaint, and only appears
to have arisen ianattempt to salvage her claiBut even giving her the benefit of all
reasonable inferences hetiee math does ndear it out as a viable clairMs. Rocksmore’s
wage wasubsantially above the federal minimum. Evérshe was shorted fifteaminutes on
every shift, she would need to have worked a highly unusual schedule for this to reduogeher wa

below the federal minimum. Payroll records for Ms. Rocksmore show avenagesl twenty
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hours per pay period, approximately ten hours per week. Defendants said Ms. Rocksmore

averaged two shifts a week, and Plaintiff did not controvert MashematicallyMs.

Rocksmore could have worked upsiven shifts a weeknd even assung the lower $8.80 an

hour wage, this wouldtill not be enough to bring her wage below the federal minimum.
Assuming Ms. Rocksmoretamesheetfor a weekindicated ten hours, her payment for

this time would have been $88.00. Assuming she worked seven shifts, and was shorted the entire

fifteen minutes every shift, this would mean sletuallyworked 11.75 hours that wedkith the

federal minimum wagef $7.25 an hour, Defendants would have been required to pay Ms.

Rocksmore at lea§i85.19for that weekTheir actual payment &#88.00 would haveatisfied

this obligation Even giving Ms. Rocksmore a substantial benefit of the doubt here, no

reasonable jury could find that rounding her time down to the nearest quarter hour would have

resulted in a minimum age violation.

[l FLSA Retaliation Claim

On the retaliation claim, Ms. Rocksmore’s allegations have more tractionll&lesa
that she complained about the illegality of the tip pool, that these complaints wiexetquto
activity under the FLSA, and that she was terminated because of her compldensiaDes’
assert three reasons for summary judgment on this claim: (A) Ms. Rockscamrgtaints did
not constitute protected activity because the tip pool was not regulated under gheB)Lhat
Ms. Rocksmore waived all claims for retaliation in the prior settlemegitseen the partieand
(C) the retaliation clainms barred by issue preclusion.

I

I
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A. Protected activity?

Defendants assert that because Ms. Rocksmore does not have a legathtegraim
under the FLSA, her complaitd managemergbout the tip pool is not protected activity under
the antiretaliation provision, section 215(a)(3). Defendants cite cases that takea wigw of
its protection, requiring an actual violation or something close to it. In responsRpklsmore
pullsfrom cases that reathe protection broadly, requiring no more than a good faith belief that
the employer’s actions violate the FLSA. While neithex pseciselyaccurate statement of the
law, ultimately, Ms. Rocksmore’'seading is closer to the rule.

1. Legal Standard

To begin, the FLSA’s antietaliation provision states that it shall be unlawful for any
person to:

discharge or in any other manner discriminate against any employee bemhuse s

employee has filedny complainbr instituted or caused to be instituted any proceeding

under or related tdhis chapter, or has testified or is about to testify in any such
proceeding, or has served or is about to serve on an industry committee][.]

29 U.S.C.A. § 215(a)(3pmphasis added)

Like most retaliation claims, thoseder FLSA require three elements: (1) statutorily
protected conduct, (2) an adverse employment action, and (3) a causal linknkibevee
plaintiff s conduct and the employment actiSee Singh v. Jutla & C.D. & R's QOll, In@14 F.
Supp. 2d 1056, 1059 (N.D. Cal. 2002erd Defendants onlipriefly mentioncausation, noting
their purported non-disiminatory justification for MsRocksmore’s termation Instead, their
motion for summary judgmemdcuses almost entirelyn element ongtrying to show that Ms.
Rocksmore’s complaints about the tip pool dogswhewithin the protection ofhe FLSA For

the reasons explained below, | disagree.
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Both paties begin with citations tbambert v. Ackerleyl80 F.3d 997, 1007 (9th Cir.
1999). That case gave a broad construction to the anti-retaliation provision and heddyhat “
complaint related to the FLSA” includes informal complaints to an employer abalkeged
violation of the actld. at 1004—05. The Lambertcourt noted that this broad interpretation of the
FLSA was in line with its purpose as a remedial statute, and served Congrdsyg'gqals of
protecting workers from economic retaliatideh. at 1003.

But as Defendants point oliambertalso acknowledged that “not all abstract
grumblings will suffice to constitute the filing of a complaint with one’s employdr.at 1007
(citation omitted). There is some level of specificity to which a complaint mugbrtpealify for
protection. Rather than laying down a hard rule on Hambertindicatedthis would be best
decided on a cadey-case basidd. at 1007-08. [S]o long as the employee communicates
substancef his allegations to the employer. he is protected by § 215(a){3d. at 1008. An
employee can complain either “orally or in writing, areed not refer to the statute by ndme.
Id.

To illustratethe types otomplaintsthatqualify for protection, the court cited a number
of examplesOne of these was.E.O.C. v. Romeo Community Schp8l& F.2d 985, 989 (6th
Cir. 1992). There, an employee communicated the substance of her allegationsrpldiyere
and stated her belief that the employer was “breaking some sort.oidaat 989. This was
held to be protected activitid. at 990. he Supreme Court recently reiteatthese principles,
holding that oral complaints can qualify the speaker fotgation Kasten v. Saint-Gobain

Performance Plastics Corpl31 S. Ct. 1325, 1329 (2011). What is important is that the

® The Lambertcourt analogized to the federal Mine Health and Safety Act, which it saiéweas‘more limited”
than the FLSA, yet nonetheless applied to “the miner [who] notifssforemanand/or safety comitteeman of
possible safety violatiorisld. at 1006 (internal citation omitted) (emphasis in original).
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complaint be “sufficiently clear and detailed for a reasonable employer tostanttgit . . . as an
assertion of rights protected by the statute, and a call for their protedtioat”1335.
2. Analysis

Defendantgpoint toseveral cases where employees complained about pay related
grievancesand these complaintgereheldnotto constitute protected activity under the FLSA.
See, e.gAlvarado v. .G.W.T. Delivery Sys., Ind10 F. Supp. 2d 1272 (S.D. Fla. 2006) (asking
for a raise not protectedyjorke v. Archer Daniels Midland CdNo. 10€CV-94-SLC, 2010 WL
2403776, at *2 (W.D. Wis. June 10, 2010) (finding a plaintiff's complaints about denial of
vacation pay were not protected under the FlbBfause vacation paynst compensation for
working).

Most similar is the case éfsh v. Sambodromo, LL.676 F. Supp. 2d 1360, 1374 (S.D.
Fla. 2009). Like Ms. Rocksmore, Ms. Ash was a server complaining about a tip sharing
arrangemenBut in that casdyls. Ash’s deposition testimony was that $iaglaskedthe
manager, on two occasions, “[a]Jre you really supposed to give this amount to theas{®hi
Id. at 1373. The court said the vague statemertts management were not enougtassert her
rightsunder the statutéd. at 1374.

This case illustrates nicely why Ms. Rocksmore’s alleged complaarssufficient to
invokethe protection of section 215. Unlikds. Ash who was just complaining about the tip
pool generally, Ms. Rocksmore supposeatiynplainedabout thellegality of the tip poolHer
Complaint alleges that “[s]he spoke up in a staff meeting on August 26, 2013, again opposing the
illegal tip pool.” SeePl.’s Compl. [1] T 9.Like the plaintiff inRomeo Community Schoelo
told the emfoyer she thought they were “breaking some sort of law,” this would be enough to

put a reasonable employer on notice that Ms. Rocksmore was seeking protectidawf the
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While this is admittedly nathe clearest invocation of the statute, it is enough to survive
summay judgmentAnalyzingthe exacwverbiage of Ms. Rocksmoret®mplaint to management
is impossibleat this point Without adequate discoveliyjs not even clear hat those words may
have beenDefendant$ave not carried their burden of showing that there is no dispute as to any
material fachere

Nor can Defendantsin the day with theiargumentshat Ms. Rocksmore’s complaints
about the tip pool were ntabjectively reasonabledr in “good{aith.” While these are indeed
requirementgor protectionfrom retaliation® Defendantdirst raisedthis issuedn their Reply
brief, andit has not had the befiteof adequatdriefing or discovery. It would be inappropriate
to grant summary judgment ¢ims basisespecially giverthelimited discovery in this case.

B. Did Ms. Rocksmore waive her retaliation claim?

Finding at least a question of fact on all three elements of a retaliation clagm und
section 215(a)(3), | turn next @efendantsargument thaMs. Rocksmore waived her
retaliation claim in the two settlement agreements she executed prior to this aateunsdBthis
is essentially an issue of contract interpretation, | look to the lavedt#tte where the contract
was madeSee Scudder v. Union Nat. Bank of ChicéfoU.S. 406, 411 (187%) T]he contract
having been made in that State, the judgment is to be given according to the lavbtdtdia

1. Legal standard

Oregon courts interpret settlement agreements like any other cortheasunick v.

Clatsop Cnty,.204 Or. App. 326, 338 (2006). This is a three step ana¥sgnan v. Parroft

325 Or 358, 361 (1997).

® See Clark Cnty. Sch. Dist. v. Breed882 U.S. 268, 271 (2001) (holding there was no protected activity under
Title VIl where “no reasonable person could have believed” there was a violatiomlaw);Lambert 180 F.3d at
1007 (“If the regulatory scheme is to effectuate its substantiais,gemployees must be free from threats to their
job security in retaliation for thegood faithassertions of corporate violations of the statute.” (quotation omitted)
(emphasis added)).

16 —OPINION AND ORDER



e Step one:First the courtexamina the text of the disputed provision, in the context of
the document as a whole. If the provision is clear, the analysis émds.”

e Step two:If the court determines as a matterawlthat there is an ambiguitye trier of
fact will then attempt to resolve the ambiguity through extrinsic evidence of tin¢ afite

the partiesld. at 363—64.

e Step three If the ambiguity remains unresolved, the court will resort to appropriate

maxims of construction to resolve the ambiguiitly.at 364

The first question then is whether or not the settlement is ambiguous. “An ambiguity
exists only if reasonably intelligent persons could honestly differ on the megzfrtimg
provision.” State Farm Mut. Auto Ins. Co. v. Whié® Or. App. 666, 672 (1982). The ambiguity
determination is made in light of the contract as a whtdgman 325 Or. at 361. The court will
attempt to give meaning to all of the contract’s provisions, and will resist an ettgrpn of a
disputed term that would render another part of the contract meaningless ousupgefr. Rev.
Stat. 42.230. An inconsistency between provisions will be viewed as an amliguttgnd Fire
Fighters’ Assn. v. City of Portland81 Or. App. 85, 9Zgev. den. 334 Or. 491 (2002).

The Oregon Courdf Appeals has consistently held that summary judgment is not
appropriate where the court finds ambiguity at phaseS®ee PGF Care Ctr., Inc. v. Wqlf208
Or. App. 145, 151 (2006). It has also said that “[t]he threshold to show ambiguity is not high.”
Milne v. Milne Constr. Co207 Or. App. 382, 388 (2006). “In determining whether a contract is
ambiguous, parol evidence is admissible to explain the circumstances under whismade.
Although the evidence may not vary the terms of the written agreement, it carthi@gadge in
the position of those whose language is being interprelgbdat 388 (quotation omitted).

2. Analysis

There are two settlement agreements to consider here, both of which Deferslmitssas

a bar to Plaintiff's retaliation claim.
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First is the NLRB Settlemerim which theDefendantsagreed to pay “$2000 Backpay” to
“make [Ms. Rocksmore] whole” and to settle the NLRB charge. (Shults De@ Bt 3.)
Defendantgoint out that the NLRB charge contained virtually identical allegations as ® thos
asserted in this federal suit, claiming that the “employer discriminated again&itedtagainst
and terminated [Ms. Rocksmore] for engaging in protected concertedygttieit, complaining
about the tip pool. (Shults Dec. [2Bk. C.)Defendants argue that Ms. Rocksmore therefore
waived her retaliation claim in the NLRB Settlement. Plaiatifueshe NLRB charge only
addressed “unfair labor practices” under the National Labor Relationaatdid not cover
violations of any other statute®I(s Resp. [31] at 15.)

Plaintiff is correct The NLRBsettlement was strictlyrhited to actions under tHéLRA.
The NLRB would have had no authority to adjudicate claims for violations of the FLSAe Whi
retaliation is an “unfair lalrgoractice” under 29 U.S.C. § 158(a)(4), that retaliation is not
identical to FLSA retaliation under 29 U.S.C. § 215(a)(3).

Second is theSettlement Agreement and Mutual Release of Claffiielease”)(Shults
Dec. [25] Ex. E.) which Ms. Rocksmore exesdibn the same day as the NLRB Settlement. As
explained in paragraph one of the Rele®sdendantsagreed to pay Ms. Rocksmore an
additional $2500 in lieu of any reinstatement she would be entitled to and in exchange for the
Release. The language of the agreement was structured with a general releaseaphp@vag
and a more specific canat in paragraph three.

Paragraph two, the general release says, in relevant part:

Except as expressly stated in Iltem.Employee releases [Defendants] from ang alh

claims, known or unknown, relating to issues arising out of Employee’s employment and

separation from employment ... including but not limited to any and all damages,
attorney fees, back or front pay, interest, or emotional distress, based onraryf eay

nature, including but not limited to any claim under state or federal statute, inclading
laundry list of statutes], all claims for discrimination, retaliation, wrongful tertioina
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whistleblowing, ... or any other claim of any nature. This release includés ot
limited to those claims and matters which have been assemddrB Case No. 1GCA-
117155.

(Shults Dec. [25] Ex. E) (emphasis added).

Paragraph three, the cargat says, “The mutual release described in Iltem 2 ... DOES
NOT include aw claims, defenses or offsets for any violations of ... the federal Fair Labor
Standards Act.1d. (emphasis in originalOf course, the FLSA provides a claim for retaliation
in section 215(a)(3).

Given this structure, the natural reading of tieéeldse bags with the exceptiariThe
exception then modifies everything that comes aft@®datause the exception expressly includes
“any claims” for violations of th&LSA—of which retaliation is one-ht most logical way to
read the Releage to understanthatMs. Rocksmoreeserved all claimander the FLSA
includingher claim forretaliation By placing the “Except as provided” language first and
foremost, the parties indicated that whatever else might be included initiee sexction of
paragraph two, FLSAlaims were to be reserved.

Defendantargue thaiMs. Rocksmag’s retaliation clainhas been released becauss it
described byhe waiverportion of paragraph twdretaliationis a “claim ... relating to issues
arising out of [her] employment and separation from employmBetféndantpoint out that
claims for “retaliation” and “wrongful termination” are specifically identifiedhe release
They also argue thagtaliation fals within the “claims and matters” asserted in the NLRB case,
as the Charge spifically complains of retaliatiorBut ultimately, theirbroadreading of the
release wold essentially makthe exceptionomeaninglessGiven that the parties included
reference to the exceptian the very beginning of the waiver portion, this interpretation is not a

natural one.
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Defendantslso arguehat the Releasean be reatb reserveonly the minimum wage
claim, but not the retaliation claim. But they offer no analysis to support thisatiigti. The
carveout reserves “all claims” under the FSLA. Minimum wage, maximum hour, owerand
retaliation are all provided for in the statufé&ere is no reason to read “all claims” as preferring
one over the other.

At best,Defendantsnake a fa argument for findinganambiguityin these prior
settlementsBut even assuming they are correbere wouldstill be a question of fact remaining
as to thaneaningof the settlements$ cannot read theettlementsn such a way as to warrant
summary yidgment in their favor.

C. | ssue Preclusion?

Defendants alsassert that Ms. Rocksmore’s claim should be precluded by the NLRB
proceeding, whiclthey believe finally resolved with the settlement agreement. Defendants recite
the elements of issyweclusion:

(1) the issue necessarily decided at the previous proceeding is identi@abteetwhich

is sought to be relitigated;

(2) the first proceeding ended with a final judgment on the merits; and

(3) the party against whom collateral estoppel is asserted was a parfyrioity with a
party at the first proceeding.

Reyn’s Pasta Bella, LLC v. Visa USA, 42 F.3d 741, 746 (9th Cir. 2006) (citation omitted).

Defendantdgail to meet this standdr They do not explaiwhy the settlement should
operate as a final judgment on the merits. “[S]ettlements ordinarily ocaasissue preclusion
(sometimes called collateral estoppel), unless it is clear, as it is not here, thatidgseiptend
theiragreement to have such an effeéttizona v. California530 U.S. 392, 414upplemented
531 U.S. 1 (2000). The settlement here specifically states that it “does roasgttther cases
or matters.” With no persuasive reasoning from Defendantsydt islearwhy they believe it

wasintended to be preclusivBefendant$ave not carried their burden on this point.
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II. Conclusion
Defendants’ motion for summary judgment [2![GRANTED with respect tolaim one

the minimum wage clainit is DENIED with respect t@laim two, the retaliation claim

DATED this__24th  day of February, 2015.

/sl Michael W. Mosman
MICHAEL W. MOSMAN
United States District Judge
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