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HERNANDEZ, District Judge:

Plaintiff Sandra Laureen Walatingsthis actionunderthe Social Security Act'Act”),
42 U.S.C. § 405(g), fqudicial review of theCommissioner of Social Security’s final decision
denyingherclaimfor Disability Insurance Benefits (“DIB”) under Title Il of the Aahd
Supplemental Security Income (SSI) under Title XVI of the. After accounting for post-
hearing evidence submitted to and considered by the Appeals Council, the conclusicarthat W
is not disabled is no longer supported by substantial evidence in the record as a whole.
Accordingly, the Commissioner’s decision is reversed and the case is rehtaride Agency
for further administrative proceedings.

BACKGROUND

Wardapplied forSSlandDIB on November 4, 2011, alleging an onset date of December
31, 2008. Tr. 19. The Commissioner denied both applicationdandrequested a hearing
before arAdministrative Law Judge (“ALJ”)Tr. 19.After a hearing in Januaonf 2014 ALJ
Paul RobeckoundWardwas not disabled. Tr. 16—-30. Wappealedand submitted a new
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report from a consulting psychologist, but the Appeals Council déeieequest for review
making ALJ Robeck’suling the Commissioner’s final decisiomat Wardnow challenges in this
Court.Tr. 1-3.
SEQUENTIAL DISABILITY EVALUATION

A claimant is disabled ghe is unable toghgage in any substantial gainful activity by
reason of any medically determinable physical or mental impairmenhwhi has lasted can
be expected to last for a continuous period of not less than 12 months.” 42 U.S.C. §
423(d)(1)(A).Disability claims are evaluated according to a-f&tep procedure&SeeValentine

v. Comm’r Soc. Sec. Admin., 574 F.3d 685, 689 (9th Cir. 2@B&3hstep is potentially

dispositive. At step one, the pidisg ALJ determines whether the claimant is engaged in
“substantial gainful activity.f so, the claimant is not disabled; if not, the analysis continues. 20
C.F.R. 88 404.1520(b), 416.920(}. steptwo, theALJ determinesvhether the claimartas

one or more severe impairmerifsot, the claimant is not disabled. 20 C.F.R. 88 404.1520(c),
416.920(c) At step three, thALJ determines whether the impairment meets or equalsfahe
impairments kted in the SSA regulatioamd deemetiso severe as to preclude substantial

gainful activity” Bowen v.Yuckert 482 U.S. 137, 141 (1987); 20 C.F.R. 88 404.1520(d),

416.920(d). If so, the claimant is conclusively presumed disabled; if na@n#hgsismoves to
step four. 20 C.F.R. 88 404.1520(d), 416.920/d)step four, theALJ determines whether the
clamant, despite any impairmenhas the residual functional capacitiREC’) to perform past
relevant work20 C.F.R. 88 404.1520(e), 416.920(€}hE claimant cannot perform his or her
past relevant work, the analysis moves to step fivere the ALJ determines whether the
claimant is able to do any @hwork in the national economy considering the clainsaREC,

age, education, and work experience. 20 C.F.R. 88 404.1520(g), 416.920(g).
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The burden to show disability rests with the claimant at steps one through four, but if the
analysis reaches step five, the burden shifts to the Commissioner to showdghétcast
number of jobs exist in the national economy that the claimant corftatpe20 C.F.R. 88

404.1520(e) & (f), 416.920(e) & (fFackett v. Apfel 180 F.3d 1094, 1098-1100 (9th Cir.

1999).If the Commissioar demonstrates a significant number of jobs exist in the national
economy that the claimant can perform, the claimambislisabled. 20 C.F.R. 88
404.1520(g)(1), 416.920(q).
ALJ DECISION

At step one, théLJ foundthatWard had not engaged substantial gainful activity
since2008. Tr. 572. At step two, the ALJ foutithtWard had the “followingsevere
impairmentsbreast cancer, in remission; status post remote traumatic brain injury; depressio
personality change following the traumatic brain injury; and obesiff.]21-22.At step three,
the ALJ foundWard’simpairments did not meet or equal the requiremeingslisted impairment
under 20 C.F.R. Part 404, Subpart P, Appendik 122—24.Next, the ALJound that Ward had
the following RFC:

[C]laimanthas the residual functional capacity to perform light work as denied in
20 CFR 404.1567(b) and 416.967éxcept the claimant is limited to unskilled
work. She could no more than occasionally crawl, crouch, balance, stoop, kneel
and climb ramps and stairs. She could never climb ladders, ropes or stairs.

Tr. 24 (footnote omitted). At step four, the ALJ fouthat Ward was capable of performing her
past relevant work as a newspaper carrier. Tr. 30. Therefore, the ALJ canttiaté/ard was
not disabled under the Act. Tr. 30.
STANDARD OF REVIEW
The district court must affirm the Commissioner’s decision if ltased on proper legal
standards and the findings are supported by substantial evidence in the record as a whole. 42
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U.S.C. § 405(g)see alsAndrews v. Shalalé3 F.3d 1035, 1039 (9th Cir. 1995). “Substantial

evidence means more than a mere scintilla but less than a preponderance; it iggach rel
evidence as a reasonable mind might accept as adequate to support a conlduitoa Court
must weigh all of the evidence, whether it suppordetracts from the Commissiongr’

decision. Martinez v. Hekler, 807 F.2d 771, 772 (9th Cir. 1986). If the evidence is susceptible to

more than one reasonable interpretation, the court must uphold the detmsloews 53 F.3d at
1039-40. A reviewing court must consider the entire record as a whole and cirmadtaf

Commissioner by simply isolating a specific quantum of supporting evidence. Robbins v. Soc

Sec. Admin,. 466 F.3d 880, 88®th Cir.2006 (citation omitted)
DISCUSSION

Ward presents a single issue for the Court to consider: “whether the REQtad
supported by substantial evidence.” PI. Brief at 5. She asserts the followurglgifor finding
the ALJ erred in assessing her RFC: (1) the ALJ improperly discounted the opinmrsolting
examiner Dr. Sharon Lap&) post-decision evidence from consulting psychologist Dr.
Robinann Cogburchanges the weight of the evidence and makes the ALJ’s decision
unsupported by substantial evidence in the red8)dje ALJ did not state the RFC in
vocational terms; and (4) that needicalevidence supports the RFC as formulated.

1. Dr. Labs’s Opinion

Ward first argues that the ALJ errgdgiving little weightto Dr. Labs’s 2010 opinion.
There are three sources of medical opinion evidence in Social Security cases) plegdicians,
examining physicians, and non-examining physicigia¢entine 574 F.3d at 692 (citingester
v. Chater, 81 F.3d 821, 830 (9th Cir. 1995)). The ALJ can reject the uncontroverted opinion of a

treating or examining physician only for “clear and convincing reasomgosted with
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substantial evidence in the reco@fn v. Astrue, 495 F.3d 625, 632 (9th Cir. 2007) (quoting

Reddick v. Chater, 157 F.3d 715, 725 (9th Cir. 1998)). Even if a treating or examining doctor’s

opinion is contradicted by another doctor, the ALJ can reject it only by providingifisgand
legitimate reasons” that are supported by substantial evidence.

Dr. Labsperformed aonsultivepsychological examinen of Wardin Januaryof 2010.
Tr. 315. She diagnosed Ward with an adjustment disorder with mixed emotional featatess rel
to recurrent breast cancer; a cognitive disorder, not otherwise specitie@, kistory of
traumaticbrain injury and current chemotherapy; personality change following herdtimum
brain injury, with lability and disinhibition; attentieskeficit/hyperactivity disorder, inattentive
type by history; and a learning disorder, not otherwise specified, by history. TDI32%bs
noted that Ward had “difficulty focusing” during testing, and “often told personaéstioria
tangential and rambling manner.” Tr. 322. She “gave up quickly on tasks which she perceived to
be too difficult,” though with “encouragement, when she attempted tasks, she sesnaiurd
complet[e] fhem]successfully.” Tr. 322. st results placed her intellectual functioning, overall
verbal comprehension, perceptual reasoramgl processing speadthe average rangér. 322—
23. Ward scored on the loaverage range in tests measuring her language function, her ability
to sustain attention and concentration, and some executive functions, and Dr. Lalisatberd
“ability to respond to performance feedback” émdrking memory” were impairedlr. 323—
24. Dr. Labs also wrote that is was “possible that [Ward’s] chemotherapy . . . aradcher
produced some mild impairment in cognitive functioning.” Tr. 327.

Dr. Labs concluded that “if Ms. Ward’s cancer treatment does not signifigaiatiuce
further temporary cognitive decline, [it] is recommended that she be placed myadtigctured

position that is well supervised by an individual who understands how to work with individuals
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with traumatic brain injuries.” Tr. 328. Further, Dr. Labs wrote, Ward “should work in an
environment that minimizes distraction,” and “[g]iven her tendency . . . towardntzadgg and
her difficulty in perceiving social cues, she should not work in a positionriregjextensive
contact with caorkers or vith the public.” Tr. 328. Finally, “[g]iven her cognitive, affective and
behavioral impairments, the use of a job coach may be useful in helping her leaab new |
skills,” and Dr. Labs recommended using “compensatory strategies sunhciists [and] cue
cards.” Tr. 328-29.

The ALJgave Dr. Lab's opinion “little weight.” Tr. 27.The ALJ explained that that the
record did “not support limiting [Ward] to a structured work environment,” that th&aliiom to
unskilled work was “adequate to address any of [Ward’s] objective cognitiviesmings
identified in testing,” and that “[flurther limitations were unwarranted."ZI#28.

One of the primary reasons the ALJ discounted Dr. Labs opiniortsvasonsistency
with Ward’s work history. Dr. Labs attribed Ward’s limitations to her traumatic brain injuries,
the last of which occurred in 1998. Despite these injuries and the alleged limitaisomg faom
them,Wardearned over $10,000 in both 2006 and 2@07just less than substantial gainful
activity,” as a contractor forhe Oregonian newspaper. Tr. 2803-04. Ward testified at the
hearing that she lefthe Oregonian because olfier branch was downsized and she did not want
to travel the additional distance to a different location, not because her cogmittiering
limited her ability to perform the jodr. 52-53. An ALJ can discount a physician’s opinion
about the disabling effects of an impairment if the record reutedil$ not prevent the claimant

from working.SeeBayliss v. Barnhart, 427 F.3d 1211, 1216 (9th Cir. 2005) (finding ALJ’s

rejection of physician’s opinion was supported by substantidérue becaugte claimed

mental limitations existed prior to claimant’s graduating high school, obtairdoliege degree,
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finishing a medical training program, and participating in military trainidgkoff v. Astrue,

388 F. App’x 735, 737 (9th Cir. 201(Wolding that ALJ drew a reasonable inference that
claimant could work because she performed substantial gainful &stiwitiile “suffering mental
impairments as severe as those she suffered . . . after her alleged onset date.”)

The ALJalsodiscounted Dr. Labis opinion that Ward should be placed in a “highly
structured position” with additional limitatiommsed otWard’'s demonstrated ability to work in
a competitive environment. After she visited with Dr. Labs in January of 2010, Warddiorke
a rental car company from December 2010 to October 2011. Tr. 24%26%as offered a
raise and more hours, but refuseddese she wanted to maintain eligibility for benefits through
the Oregon Health Plan. Tr. 29, 415. The ALJ notedWhead testifiedaboutdifficulties getting
along with coworkers,but also thashe claimedhe was terminated for being involved in five
collisions not for problems with interactivityl:r. 28, 43, 49.

Finally, the ALJ discounted Dr. Labs’s opinion that, “[g]iven her tendency [] thwar
tangentialityand her difficultyin perceiving social cugsWardshould not work in a position
that required extensive contact with coworkers or the general public. Tr. 28, 328—29. Although
Dr. Labs opined that Ward should be “considered for behavioral treatment to improve Her socia
awareness and skills,” theLA noted that Ward denied having any difficulty getting along with
family, friends, neighbors, or others. Tr. 28, 274. The ALJ fahatWard participated in
numerous volunteer activities, including leading a support group for individuals with&tia
brain injuries, and volunteering at a food bamkl as a member ofn@ighborhood emergency
response team. Tr. 2Bhe ALJstatedthat Ward was “cooperative and even cordial at the
hearing” and that there were “no indications” that she was uncooperative dharicgnisultive

examination. Tr. 28.

8 - OPINION & ORDER



Basedon theevidencdn the record at the time, the ALIserall interpretation of Dr.
Labs’s opinon was reasonable. Howeverexplained more fully below, additional evidence
submitted to and considered by the Appeals Council that is now part of the administiainge
undermines the ALJ’s given reasons for discounting Dr. Labs’s opinion. Therefo@nulte
cannot now conclude that the ALJ’s rejection of Dr. Labs’s report is supported bagrgighs
evidence in the recor@s a whole

2. PostHearing Opinion from Dr. Cogburn

After the ALJ issued his decision that Ward was not disaliledld visited psychologist
Dr. Robinann Coghm for an evaluatioron February 13, 2014. Tr. 804. Shémitted his
opinion and the objective testing accompanying it to the Appeals Council after thaeAiked
her application. Tr. 4. The Appeals Council considered Dr. Cogburn’s opinion, but concluded
that it did “not provide a basis for changing the [ALJ’s] decision.” Tr. 1-2.

When the Appeals Council considers new material submitted after an ALJ hasassue
decisionjt becomes part of the administrative record the district court must coasidethole
in determining whether the Commissais decision is supported by substantial evidence.

Brewes v. Commissioner, 682 F.3d 1157, 1162—-63 (9th Cir. 2012).

Dr. Cogburn diagnosed Ward with “[m]ild neurocognitive disorder . . . with deficits in
memory ad executive function,” “[p]ersonality change due to head trauma . . . (with lability,
irritability, and disinhibition),” and “persistent depressive disorder, ingdagmission.” Tr. 814.
He noted Ward’s “intellectual functioning [was] in the averagewoaverage rangegnd found
that her “mild neurocognitive disorder may give rise to limitations . . . whemasies involved
complex organization, learning new information, tracking multiple task segsienc

simultaneously, or inhibiting impulsive responses.” Tr. 8Bl-He opined that Ward’s “capacity
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to succeed in competitiveamployment appears questionable,” and noted that “she was not able to
succeed in her most recent position [at the rental car company] despite $ugmp@rijob
developer.” Tr. 815.

“While Ms. Ward’s mild neurocognitive disorder has no[] doubt contributed to
occupational difficulties,” Dr. Cogburn explained, “barriers of at leastlegjgnificance arise
from her organically based personality changes.” Tr. 814. Ward’s “presentatiorstog hi
suggest very significant difficulties with irritability, disinhibition, and impulsiyitgnd Dr.
Cogburn noted that Ward has “had trouble participating in Vocational Rehabilitatioces,
functioning as support group leader, and getting along with others at work.” TD1814.
Cogburn also wrote that Ward’s “cognitive difficulties make many tasisecially those
requiring complex organization or learning new information) more difficult for $iee seems to
have a tendency to react to Bumgnitive challenges with impatient, impulsive responses which
result in poorer performances.” Tr. 814. Finally, Dr. Cogburn concluded that “[tlhe cormbinat
of cognitive difficulty and impulsive reactions may have contributed to perfarengroblems
swch as repeated minor accidents at her last work place.” Tr. 814.

Ward argues that Dr. Cogburn’s opinion “changes the weight of the evidence, and makes
the ALJ’s decision unsupported by substantial evidence.” PI. Brief at 8. The Gsiomer
argues thatven considering this new evidence, the ALJ’s conclusion that Ward is not disabled
is still supported by substantial evidence in the record. The Court find3rtHabgburn’s report
conflicts withsome of the evidence upon which the ALJ based his opinion, and supports
important portions of Dr. Labs’s opinion that the ALJ discounted as otherwise unsupported in the
record.Therefore, after taking Dr. Cogburn’s opinion into account, the Court finds that the ALJ’s

decision is not supported by substantial evadein the record as a whole.
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Dr. Cogburn’s conclusion that Ward’s personality changes brought on by her numerous
traumatic brain injuries-her increased irritability, impulsivity, and irrationaktycaused her
“trouble . . . getting along with others at work” and could have contributed to her work
performance problems conflicts with the ALJ’s reasoning that Ward was &adiftom the
rental car company “based on a history of getting into accidents ratheothaolilems with
interactivity.” Tr. 28. Moreover, Ward’s testimony at the hearing abounthdant that led to
her termination from the rental car company is consistent with Dr. Cogburiysian&he
testified to having difficulty with a cavorker who “called [her] five times in one day.” Tr. 49.

She said that she “kept turning the phone off and then . . . would turn it back on and he would be
on the phone.” Tr. 49. She then explained that she “wasn’t paying attention . . . [she]iwgas try

to shut the phone off” and then she “hit the back end of a car.” Tr. 49. This testimony, with the
benefit of Dr. Cogburn’s additional analysis of Ward’s symptoms, undermines the AL

conclusion that Ward did not demonstrate any problems interacting with erkers.It also

tends to show how her “impulsivity” manifests itself and could lead to problems at work.

Dr. Cogburn also noted that Ward’s problems with irritability and disinhibition led to
angry outbursts at a support group member and staff at Vocational Rehabilitation. Tr. 805, 814
Again, that conclusion conflicts with one of the reasons the ALJ gave for discountibgl3’s
opinion—that the record did not support the conclusion the Ward had trouble interacting with
others and should not work in a position requiring extensive contact with cora/orkthe
general public. Tr. 28.

While portions oDr. Cogburn’s reporsupportWard’scontention that she is disabled,
other portions suppothe ALJ’sconclusion that she is not. For instance, Dr. Cogburn

characterized several Ward’'s problems as “mild,” and abilities as “average.” Tr. 811, 8isl. H
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recommendations for work restrictions are aimed at how \W@uittl “succeed most easily” at a
job, not whether she is disabled, i.e. unable to perform any work. Tr. 815. “Resolving conflicts
and ambigities in the record is the ALdresponsibility, and further administrative proceedings
are generally appropriate if the ALJ has not had the opportunity to consideicargrédditional

evidence."Gardner v. Colvin, No. 6:12V-00755-JE, 2013 WL 3229955, at *14 (D. Or. June

24, 2013)citing Magallanes v. Bowen, 881 F.2d 747, 750 (9th Cir. 1988yman v. Apfel211

F.3d 1172, 1180 (9th Cir. 2000)). The ALJ should have the opportunity to analyze Dr. Cogburn’s
report, determine whether and to what extent to credit his conclusions about Watdtsolis)j
and reconsider Ward'’s application for benefits in light of his opinion.

Ward asks that the Court remand her case for further proceedings, and the Court finds

that such a remand is appropriate in tlaisecSkelton v. Comm'r of Soc. Sec., No. 06:C3~

01117-HZ, 2014 WL 4162536, at *14 (D. Or. Aug. 18, 2014) (explaining the question whether
to remand for additional proceedings turns on the utility of further analggisp(Harman 211
F.3d at 1178).

As a final noteWard contends the ALJ err@dformulating her RF®y failing to point
to any medical opinion evidence in support of the mental RF@ot fully accounting for her
alleged mental limitations and difficulties with concentration, persisti@amoepace, and by
failing to completea “function-by-function analysis of [her] work capabilities?l. Brief at9—12.
Since, howeveter case is renmaled for consideration of Dr. Cogburn’s opinesit relateso
herability to function in he workplace, the Court does not reach any of Ward’s arguments about
the sufficiency of the ALJ’s RFC at this time.
I

I
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CONCLUSION
For the reasons stated, then@uissioner’s decision is REVERSED, and this case is
REMANDED to the Agency for further administrative proceedings. On remand,.ashould
address Dr. Cogburn’s rep@nd determine whether, after taking his assessment into

consideration, the original decision finding Ward not disabled should be set aside.

IT IS SO ORDERED.

Dated this day of A/I/LW , 2015.
Wmn %M/I/l dy

MARCO A. HERNANDEZ
United States District Judge
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