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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

PORTLAND DIVISION

JEFFREY K. COCHELL ,

Plaintiff,
Case No. 3:14v-01201ST
V.
OPINION AND ORDER
COMMISSIONER OF THE SOCIAL
SECURITY ADMINISTRATION,

Defendant

STEWART, Magistrate Judge:

INTRODUCTION

Plaintiff, Jeffrey K. Cochel(“Cochell'), seeks judicial revi& of the final decision
by the Social Security Commissioner (“Commissioner”) denyiisgapplicatiors for
Disability Insurance Benefits (“DIB”) under Title df the Social Security Act (“SSA”),

42 USC88401-433, and Supplemental Security Income (“SSI”) under Title XVI of the
SSA, 42 US(881381-1383f This court has jurisdiction to review the Commissioner’s
decision pursuant to 42 USE405(g) andg 1383(c)(3). All partieshave consented to allow
a Magistrate Judge to enter final orders and judgment in this case in aumwithFRCP
73 and 28 USC 8§ 636(¢dlocket #7).
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The Commissioner has filed a Motion to Remand for further adtnéttive
proceedings (docket 2 Forthe reasons setffilh below, thatmotion isDENIED and the
Commissioner’'slecisionis REVERSED and REMANDED for award of benefits

ADMINISTRATIVE HISTORY

Cochellprotectively filed forDIB and SSlon Tuesday, July 27, 2@, alleging a
disability onsetate ofApril 3, 201Q Tr.219-30.' His applicatiors weredenied initially
and on reconsideration. T90-91, 12526, 12936, 14243. On November 15, 2012
hearing was held beferAdministrative Law Judge (“ALJ"Jo Hoenninger. T121-61. The
ALJ issued a decision on December 7, 2012, findinghellnot disabled. Tr9-20. The
Appeals Council deniedrequest for review odune4, 2014 Tr. 1-4. Thereforethe ALJ’s
decisionis the Commissioner’s final decisi@ubject to review by this court. 20 CFR
88404.981, 416.1481, 422.210

BACKGROUND

Bornin 1976,Cochellwas33 years oldn the alleged onset tta Tr. 219. Hehas a
collegeeducation and past relevant work experienca sslfemployed guitar musician,
apparel line manager, and customer service representative9-30, 5152, 246. Cochell
alleges thaheis unable to work due toombined impairments from a brain injusystained
duringa car accidentTr. 245

l. Medical Records

A. Dr. Conti
While driving his car on April 3, 2010, Cochellas rearended. Tr. 299. The

airbags did not deploy, causing him to hit the back of his héddHe reported to the

1 Citations are to the page(s) indicated in the official transcriph@fecord filed on December 3, 2014
(docket #12).
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emergency room two hours later complaining of an occipital headache, neckopabgdk
pain, and mild dizziness. Tr. 28D0. For the next six monthig continually sought
medical attention from various speciali$ds headaches, cognitive problems, fatigue and
increased depression. ldeentually establisgd mental healttreatmenin October 2010
with Paul M. Conti, M.D., a psychiatrist and neurologisHealthworls NW. Tr. 462-69,
878-94.

On October 7, 201@Mr. Conti wrote a psychiatric evaluatioeportbased oran
interview and evaluation of Cochell aadeview of recordsncluding a detailed report
from neuropsychologist Sharon M. Labs, Ph.Dr.465-69. Dr. Conti noted that Cochell’s
“[s]entences will at times be run on [and] there is some mild circumlocution.461. In
addition, Cochell’s thought process was “[g]enerally linear, althougle tlsesome
circumstantiality.” Id. Cochell’s cognitiorwas “[n]otable for deficits in executive function
and memory.”ld. Dr. Conti stated Cochell “has clear evidence of left prefrontal
dysfunction [and] evidence of disruption of corticostriatolimbic affecttennections.”ld.
Ultimately, Dr. ContidiagnasedCochell with mood disorder secondary to traumatic brain
injury (“TBI") ; premorbid major depressive episode, recurrent, moderate; and post
concussion syndrome due to motor vehicle accidént468.

Dr. Conti wrote another evaluation of Cochell invg¢ber 2012 after treatifgm
regularly for nearly two years. T83840. Based orthattreatment and a review afedical
records from various specialigisior toand after the car accidetitroughOctober 2012he
opined that Cochell’s “symptoms have rendered him incapable of sustainimpgtove
employment . .. since his motor vehicle accident in April of 2010.” 889. Reiteratng

his conclusions from the October 2010 repbeppined that[tlhe brain areas affected by
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Mr. Cochell’s traumatic brain injury would predictably lead to executivetion problems,
auditory and general memory impairment, and fine mdédicits.” Tr.839. Heconcluded
that“both clinical experience and two different neuropsychological testtsesorroborate
significant impairments in memory function and perceptual reasoniidy."Despite
reporting ‘some improvement in his cognitive functioning, the accident clearly exateerb
his longstanding depression.ld. He explainedhatCochell

would have difficlty learning new information, and in a work setting

would likely need significantly more time than the average person to

learn a new task. Even if he is able to learn a new task, | would expect

him to be slower, and perhaps inconsistent, in performinbglét.

would also have great difficulty being flexible or adjusting to changes.

Most significantly, the pressures inherent in a work setting would

likely make him easily overwhelmed, significantly reduce his

productivity, and cause him to call in sick or lgome early several

times per month. Frankly, it would surprise me if he lasted longer than

two-to-three weeks in any work setting before he quit or was fired.
Tr. 840.

B. Dr. Perrillo
In May 2011, Richard J. Perrillo, Ph.D., a neuropsychologist, eneanCochelbnd

reviewed hisextensive medical records. B42-77. Dr. Perillo diagnosed Cochell with
moderate brain dysfunction, posttraumatic stress disorder with moderate/sgargtoms
and interference in functioning, and moderate/sevsyehmlodcal distress. Tr86566.
Dr. Perrillo stated Cochell had “mild and moderate impairments primarily in inability to
inhibit competing stimuli, complex focused attention, perceptual abstract regsordrthe
ability for selfmonitoring, and visual scanning and planningr. 85859. He further
predicted thaCochell “will lose cognitive proficiency especially when the cognitivadio

increases. His moderate inability to shift from one idea to the next will resuding bigid

in persisting in mistakewithout the benefit of feedback and learning.” 8%9.
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Dr. Perrillo specified thaCochell had deficiencies ithe following executive functias
accuracy, reaction time, narerbal memory, perceptual matching, spatial memory, complex
attention and continual focus, logical analysis, and visual scanming-e ultimately
opined that Cochell’s disability status wédg]ermanent with
100% disability from a neuropsychological and clinical psychological
perspective with selective frontal, temporal, parietal and occipital
impairments and general diffuse brain damage. . It is doubtful that
even if his psychology were to clear up, that he would be able to
compete and be productively employed. Brain effects are apparent.

Tr. 866.

. Hearing Testimony

A. Cochell’'s Testimony

At the hearing on November 15, 20I2)chell testifiedhatsince the April 201@ar
accidenthe had worked pattime as a musician and as a receptionist in an acupuncturist’s
office. Tr.31-32. As a musician, he had someess the first two summers after the
accident, playing seven to eight weddings each summer as well as a acbagtktional
shows at wineries, bars, and coffee shepsh month Tr. 32-33. At the time of the
hearing, he hadpproximatelyone performancevery several month®uthad none
currently scheduled. TR9, 3233. After aweddingperformance, which took up to one full
day with planning, transportation, aadtualperformance, he was exhausted for several
days, and estimated that he could perfat mostonly onceevery four days. Tr33-34, 44
45.

In addition, Cochell worked as a receptionist for around six hours one to two days
per week from February to July 2012. Bi. He ultimately left that job because of

delusions that he was beingcorded at home and at work. Bd-32.
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Cochellis unable to work because he has difficulty sustaining energy, paying
attention, remembering details and focusing, getdingdistracted an@asily overwhelmed
Tr. 36, 49. His depression and stredsowould interfere with his ability to work. TB7.
Furthermore, he naps a couple of hours each day, andadtssed andverwhelmed more
easily than usual when & unable to nap. Te3-44.

B. Vocational Expert Testimony

The ALJ asked the Vocational Expert (“VEfhat jobs the following hypothetical
individual could perform:limited to light work, except occasional overhead reaching with
the left upper extremity; short, simple instructions; simple tasks; minimal changes to th
work setting;not competitive production paced work; only occasional interaction with the
public and coworkers; and without concentrated exposure to excessive hnisd, 56.

The VE opined that such an individual could perfamskilledwork as a motel cleanean
electronics worker, and price markefr. 56-57. The VE also explained that a competitive
work environment allows only one day of absence per mantithatthe threedentified
unskilled jobs would probably tolerate even fewer absences per méntb8-59.

DISABILITY ANALYSIS

Disability is the “inability to engage in any substantial gainful activity asom of
any medically determinable physical or mental impairment which can be expect=iitio
in death or which has lasted or can be expected tddaa continuous period of héess
than 12 months.” 42 US&423(d)(1)(A). The ALJ engages in a fig¢ep sequential
inquiry to determine whether a claimant is disabled within the meanirngdidt. 20 CFR

§8404.1520416.920:Tackett v. Apfell180F3d 1094, 10989 @™ Cir 1999).

6 —OPINION AND ORDER



At step one, the ALJ determines if the claimant is performing substantiduain
activity. If so, the claimant is not disabled. 20 CE&404.1520(a)(4)(i) & (b),
416.920(a)(4)(i) & (b).

At step two, the ALJ determ@s if the claimant has “a severe medically determinable
physical or mental impairment” that meets them@nth durational requirement. 20 CFR
88404.1520(a)(4)(ii) & (c), 416.909, 416.920(a)(4)(ii) & (c). Absent a severe impairment
the claimant is notidabled. Id.

At step three, the ALJ determines whether the severe impairment meets or equals an
impairment “listed” in the regulations. 20 CERE8404.1520(a)(4)(iii) & (d),
416.920(a)(4)(ii) & (d); 20 CFR Pt. 404, Subpt. P, App. 1 (Listing of Impaits)enf the
impairment is determined to meet or equal a listed impairment, then the claimant is
disabled.

If adjudication proceeds beyond step three, the ALJ must first evaluateainaaic
other relevant evidence in assessing the claimant’s residuaidoal capacity (“RFC”).

The claimant’s RFC is an assessment of wallated activities the claimant may still
perform on a regular and continuing basis, despite the limitations imposed dryh@s
impairments. 20 CFB8404.1520(e), 416.920(e); Sockecurity Ruling (“SSR”) 9p,
1996 WL 374184 (July 2, 1996).

At step four, the ALJ uses the RFC to determine if the claimant can perfotm pas
relevant work. 20 CFR8404.1520(a)(4)(iv) & (e), 416.920(a)(4)(iv) & (e). If the
claimant cannot performpast relevant work, then at step five, the ALJ must determine if the

claimant can perform other work in the national economy. 20 §3§404.1520(a)(4)(v) &
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(9), 416.920(a)(4)(v) & (g)Bowen v.Yuckert 482 US137,142(1987) Tackett 180 F3dat
1099

The initial burden of establishing disability rests upon the claim@atkett 180
F3d at 1098. If the process reaches step five, the burden shifts to the Camerissishow
that jobs exist in the national economy within the claimant’s REC.If the Commissioner
meets this burden, then the claimant is not disabled. 2083MR4.1520(a)(4)(v) & (9),
416.920(a)(4)(v) & (g), 416.98c).

ALJ'S FINDINGS

At step one, the ALJ concluded tHaochellhas not engaged in substantial gainful
activity sinceApril 3, 201Q the datehathis application was protectively filed. Til.

At step two, the ALJ determined th@bchellhas the severe impairments of
traumatic brain injury, organic brain disorder, and spine disorderl1it4.

At step three, the ALJ concluded tl@dchelldoes not have an impairment or
combination of impairments that meets or equals any of the listed impairments4-15..
The ALJ foundthatCochellhas the RFC to perforiight work with the following
additional limitations: occasional reaching overhead with left upper extremity; short simple
instructions; simple tasks; minimal changes in work setting; ngetitive productiorpace
work; occasional interaction with the public and coworkers, and no concentratediexpos
to excessive noiseTr. 15-18.

Based upon the testimony of th&, the ALJ determined at step four ti@achells

RFC precludedhim from returning tohis past relevant work. Td.8.

8 —OPINION AND ORDER



At step five, the ALJ found thatonsidering Cochel age, education, and RFke
was capable of perfming unskilledwork as a motel cleaner/housekeeper, electronics
worker, and price marker. Ti9.

Accordingly,the ALJ determined th&ochellwas not disabled at any time through
the date othedecision. Tr. 20.

STANDARD OF REVIEW

The reviewing court must affirm the Commissioner’s decision if it is daseproper
legal standards and the findings are supported by substantial evidence icotide 42
USC § 405(g)Lewis v. Astrugd98 F3d 909, 911 {dCir 2007). This court must weigh the
evidence that supports and detracts from the ALJ’s conclusimgenfelter v. Astrues04
F3d 1028, 1035 (9Cir 2007), citingReddick v. Chaterl57 F3d 715, 720 {dCir 1998).
The reviewing court may not substitute its judgrhfor that of the CommissioneRyan v.
Comm'r of Soc. Sec. Admj528 F3d 1194, 1205 {Cir 2008), citingParra v. Astrue 481
F3d 742, 746 (8 Cir 2007);see also Edlund v. Massana#53 F3d 1152, 1156 {Cir
2001). Where the evidence is sysitiele to more than one rational interpretation, the
Commissioner’s decision must be upheld if it is “supported by inferenes®nably drawn
from the record.” Tommasetti v. Astry&33 F3d 1035, 1038 {9Cir 2008),quotingBatson
v. Comm'r of Soc. $e Admin, 359 F3d 1190, 1193 {(5Cir 2004);see alsd.ingenfelter
504 F3d at 1035.

DISCUSSION

Cochellseekdo reverse andemandthe Commissioner’s decisidnr an awardof

benefits becausine ALJ erred by rejecting the opinionsto$ treating phygian, Dr. Conti,

9 —OPINION AND ORDER



and examining physician,rDPerrillo, and by relying on VE testimony that was inconsistent
with the RFC determination.

The Commissioner concedes that the ALJ primarily erred by relyingeNE’s
testimony which conflicted with thBictionary of Occupational Titlesegarding the amount
of noise exposure in the representative occupations of motel cleanemmiesivorker, and
price marker. Tr. 19, 56; U.S. Dep'’t of Lab®&ictionary of Occupational Title&™ ed.
1991), DOT CodesZB.687%014, 726.687010, 209.587034. However, the Commissioner
argues that further administrative proceedings are necessagditional VE testimony to
resolvethis inconsistency or, in the alternative,determine if any other representative
occupaions are compatible with Cochell’s RF@n addition, the Commissioner argues that
further administrative proceedings are necessary to resolve thesisiemty between the
medical opinions of Drs. Conti and fifido and Cochell’s activities of daily livig (“ADL") .

However, as discussed belothie ALJ erred by failing to provide legally sufficient
reasons to reject the opinions of Drs. Conti and PerrBlecause neither dhose opinions
conflict with Cochell’sADL, no outstanding issue remains to be resolved. When those
opinionsare crediteds true, it is clear that Cochédldisabled from any occupatipn
rendering any additional VE testimony unnecessdilyerefore, no further administrative
proceedings would be useful.

l. Physicians Opinions

A. Legal Standard

The weight given to the opinion of a physician depends on whether it is from a
treating physician, an examining physician, or a nonexamining physiciane Weight is

given to the opinion of a treating physician who has a greater opportunity to know and
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observe the patient as an individu@rn v. Astrue 495 F3d 625, 632 (dCir 2007). If a
treating or examining physiciasopinion is not contradicted by another physician, the ALJ
may only reject it for clear and convincing reasoi. Widmark v. Barnhart454 F3d
1063, 106 (9" Cir 2006). Even if the opinion is contradicted by another physician, the ALJ
may not reject it without providing specific and legitimate reasons supportedhdsyantial
evidence in the recordOrn, 495 F3d a632; Widmark 454 F3d at 1066.

The opinion of a nonexamining physician, by itself, is insufficient to castit
substantial evidence to reject the opinion of a treating or examining physitiamark
454 F3d at 1066 n2However, it may serve as substial evidence when it is supported by
and consistent with other evidence in the recdvilhrgan v. Comrnr of Soc. Sec. Admin.
169 F3d 595, 600 {®Cir 1999).

B. Dr. Conti

Although Dr. Conti has treated Cochell since 2010, the ALJ gave only “some
weight’ to his opinionfor several reasons(1) “in October 2010, Dr. Conti recommended
that the claimant go to vocational rehabilitation, which indicated a beliefGloatell]
could work” (2) his opinionthat Cochell “is incapable of sustaining employmena i
determination reserved for the commissighand (3) his “opinion is inconsistent with the
record as a whole, particulaff@€ochell’s] ability to care for himself, maintain self
employment as a musician, run, do yoga, play basketball, and traveist@cse California
with difficulties.” Tr. 17 (citation omitted) The ALJ also stated that on October 22, 2010,
Cochell “reported his depression was well controlled and that his mood had irdpvdte
activity and that his stress [was] down considerdblyr. 17 (alteration in original)quoting

Ex. 33F/pp.4-5. The ALJaddedthat “for most office visits the claimant was seen by Dr.
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Conti’s assistant, Jamey Bur#ssh, PMHNP, not by Dr. Conti&ndthat “[i]t is also
apparent that Dr. Conti was not awaf claimant’s report to Western Psychological in
September 2012 of ‘using alcohol for 19 months, 3 to 4 days per week.” Overall the
claimant’s physical and mental functioning is far more independent antdnakthan
opined by Dr. Conti.”Id (citation omitted). None of these reasons withstands scrutiny.
The ALJ apparenyl equated Dr. Conti’s recommendation that Cochell work with
vocational rehabilitation (“*VR”) as indicating a belief that Cochell was natidési.
However,VR is a service for peoplwith disabilities. State of Oregon Department of

Human Services, Vocational Rehabilitatiddhat is Vocational Rehabilitation (VR)?

http://www.oregon.gov/dhs/employment/VR/Pages/Abdg®R.aspx Thus, Dr. Conti’'s
recommendation for VR is consistent wiils opinion on Cochell’s limitationand provides
no basis to discount his opinion.

The ALJ is correct that a physician’s conclusory statement that a claimant i
“disabled” or “unable to work” is not binding on the Commissioner's disability
determinaton. 20 CFR $16.927(d)(1) However, a physician’s opinion regarding the
likelihood of a claimant to maintain gainful employment basetlisrorher impairments is
not a conclusory statement asigould be considereddill v. Astrug 698 F3d 1153, 1160
(9™ Cir 2012). Dr. Conti opined that Cochell’s “symptoms have rendered him incapable of
sustaining competitive employment, explained to me aslao4® work week, hour day,
two 15minute breaks, a lunch break and no more than two absences per mont839.T
Dr. Conti specified those symptomsdetailin his reports.Hi opinion is not conclusory,
but rather conveykis belief, based on nearly two years of treatment and extensive testing,

that Cochell lacks certaimentalfunctions required for compiéive employment.
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Because the ALJ identified an inconsistency between “the record as a ahdle”
some of Cochell’s ADL, the Commissioner usgeremand fofurther administrative
proceedings in order teesole an allegednconsistencyetweerDr. Conti’s opinion and
Cochell’'s ADL. Howeverthe ADL noted by the ALJ do not relate to the limitations
Dr. Conti assessedDr. Conti specifically stated that Cochell would have difficulty learning
new information and, if he was able to learn a new task, would perforowtysand
inconsistently. Cochell played musiagan, did yoga, and playedasketbalbefore his
accident. Tr267. Continuing suchactivities aftethis accident would notontradict
Dr. Conti’s opinion that Cochell would have difficulty learning and perfornmagtasks.

In addition,most of the activities noted by the ALJ require physical exertion rather than
mental functioning. Although DiConti predicted Cochell’'s TBI could cause fine motor
deficits, he primarily identified mental or emotional limitations. To the extent that
Cochell’'s ADL are physical rather than mental, they are irrelevant t€@nti’s opinionon
Cochell’'s mental functioning.

Moreover,Dr. Conti opined that Cochell'sientalimpairments would cause him to
be easy overwhelmed at workiyhich would impair his productivity and cause him to miss
several days per month. B40. The activities the ALJ notedre not comparable to a work
environment and likelyvould not overwhelm Cochell in the same wagya competitie joh
See Orn495 F3dat 639 (to discredit claimant’s testimony with evidence of ADL, the ADL
must contradict claimant’s testimony or be transferable to a work settingoaistitute a
substantial part of claimant’s dayJ.hus,even as represented byetALJ, Cochell’'s ADL

do not contradict DrConti’s opinion regarding Cochell’s limitations.
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Furthermore, tie record reflectthat Cochell is far less active than the ALJ
representedFirst, Cochell’s ability to care for himself is questionable. Wheratesed at
his appointment with DilLabs on August 26, 2010, he presented with “fair hygiene.”

Tr. 753. But athis appointment with Burrigish on July 3, 2012, he had “poor hygiene and
grooming appears unkempt.” 1882. In addition, at the time dfi¢ hearing, Cochell lived
with his aunt. Tr28. Second, at his busieshce the accidenCochell was booking only
seven to eight wedding performances per summer and a few additioftahpsrces at

coffee shops, bars, and wineries, totaling “a cooplgigs a month.” Trl6, 33. Each

“gig” takes about a full dayandcoupleof days per month does not constitute a substantial
part of Cochell’dife. Third, Cochell consistently reported his medicalproviders thahe

is no longer as active as he was before the accidegt, Tr. 749 (“He is significantly less
active.”). Although Cochell stated he was doing “yoga 3 times a’waekpril 2010, the

next month he told his counselor, Connie Chalmers, M.S., that he “stopped going to yoga.”
Tr. 318,813. As of August 2010, he “no longer play[s] basketball at all” and goes to the
gym “a couple of times per monthTr. 267. Fourth, althouglCochell traveledo

California, the ALJ acknowledged that he did“sath difficulties,” and the reasofor the

trip was to undergoeuropsychological testing. Tt7, 815, 842. In sunGochell’s report

of his ADL throughout the medical record is consistandthe ADL themselvesrenot
significant enough tecontradict ordiscredit Dr.Conti’s medical opinion o Cochell’s
limitations.

The othe reasons given by the ALJ silarly lack merit. The record indicates that
Cochell was seen by Burrlsish only twice (6/22/12Tr. 884; 7/3/12,Tr. 882-83) for urgent

medication management appointmeansl wagprimarily seen by Dr. Conti himself over a
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nearly twoyear period. Tr462-69,880-92. With respect to alcohol usereview of the
report to Western Psychological reflects tGaichell actually statetthat he hasotused
alcohol in 19 months as prior to thisne he consumed alcohol approximatels 8ights per
week in varied amounts.” T790(emphasis added)The handwritten “therapist note[]”
states Cochellquit using alctiol 19 months 3-4 days per week.” Tr. 795 (emphasis
added).

Regarding the supposed improvement of Cochell’'s depreg$iepprtion of the
medical recorctited by the ALXEXx. 33F/pgs. 45 at Tr. 881-82) are actually notes from
two separatevisits in July 2012, neither of which appear to include a report that Cochell’s
depression isvell-controlledor that his mood or stress level has improvadditionally,
CochellsawDr. Conti on October 21, not October 22, 2010. 464. At that appointment,
the medication DrConti prescribed at their first meeting appehio be helping, as &hell
reported decreased sedation and napping as well as a possible increase itdfoElesalso
told Dr. Conti“I've noticed it's different . . . a couple of good thingand“still some low
mood, but more hopefulnessid. Dr. Conti did not statat this appointment that Cochell’s
depression was “weltontrolled,” andhis court has been unable to locate any such note
from anymedicalprovider.

In addition,Cochell’s depression symptomes well as his reporting of theto
Dr. Conti, wereconsisent throughout the treatment period. At his appointment on
November 42010,Cochell reported “mild improvementindon November 16reported his
mood as “oK’ Tr. 462-63. On December 20, 201Dy. Conti noted Cochelfwas doing
betterandnow doing wose.” Tr.892. On January 3, 2011, Cochell had shésame

improvement orGabapentirbut still some depression.Tr. 891. Later that month, Cochell
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stated he had “no change in energy or mood, but ‘I'm not in the fog as much.890. On
February 212011, the Adderall seemed to be helpitadthougheffects of TBI still
present.” Tr889. In July 2011, Cochell showed greater improvement, however on
November 10, 2011, he appeared in a mild depressive state with dysphoi86-87..
Cochellexpressed “frustration [regarding] cognitive deficits (decreased speed and
[illegible]) and external stressorsTr. 886. In December 2011, Cochell again showed mild
improvement buexpressed “frustratioh Tr. 888. Hesaid that he was “just getting by”
and“in survival mode.” Id. In March 2012, although the Adderall was still helping,
Cochell’'s anxiety was causing decreased appetite and sleep laten®85TThe rest of
the treatment notes from Healthworks NW providersus on Cochell’s paranoid delions
and psychosisTr. 880-84. Dr. Conti’'s November 2012 report incorporated all of these
visits. Tr.83840. Although he record reflects th&ochells depressiomccasionally
showed minor improvements, his symptoms persisted throughout the rtepevand
contrary to the ALJ’s statement
In sum, none of theeasons fothe ALJ to discount Dr. Conti’s opinion are
legitimate. Insteadthe record as a whoupports DrConti’'s opinionthatthe limitations
resulting fromCochell’simpairments wold preclude him froncompetitiveemployment.
C. Dr. Perrillo
The ALJalsogave Dr.Perillo’s opinion “little weight’ because
no other treating source has assessed the claimant as disabled or
unable to perform basic work activities; B¥errillo is not a treating
source, and his evaluation was the one and only time he met with the
claimant. Lastly, it does not appear that Perrillo was made aware
of the significant functioning by the claimant, as demonsttdnty
claimant’s [ADL] and selemployment a a musician. Moreover, the

recordas a whole does not support Perillo’s opinion. Further, a
determination of disability is reserved for ther@missioner.
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Tr. 16-17.

As with Dr. Conti, none of these reasons withstaadrutiny.

First, the ALJ was simply wrong that no other treating source assessed Cochell as
unable to perform basic work activitie®r. Contiwas atreating sourcandassessed
Cochell as unable to sustain competitive employment or perform many basic work
activities. Tr.839-40.

Secondall medical opinion evidence, including an examining physician’s opinion,
must be considered, including opinions rendered after a single examinggen.
Tommasetti533 F3d at 1041. “[T]he opinion of an examining doctor, even if contradicted
by another doctor, can only be rejected for specific and legitimate ie#satnare supported
by substantial evidence in the recordNidmark 454 F3d at 1066 (alteration in original),
quotingLesterv. Chater 81 F3d821, 83031 (9™ Cir 1995). The fact that Dr.Perrillo is an
examining physician is not a legitimate reason to give his opiititenweight. Moreover,
the ALJ gave “some weight to the assessments of the State Agency naadical
psychological consultants as their opinions were basedreview of the medical evidence
of record.” Tr.18. Dr. Perrillo, who met, interviewed, observed, and examined Cochell
over a tweday period, also based his opinion on a review of the medical recor84 245
(summary of records). It defies logicgove less weight to DiRerrillo’s opinion because
he only met Cochell once than to the opinion of physicians who never met Cdchstiér
81 F3d at 832.

Third, that Dr.Perrillo wasunaware of Cochell’s functioning is pure speculation

without any support in the recorddditionally, aswith Dr. Conti, Cochells parttime
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employment as a musician and ADhcluding occasional exercisdo not contradict
Dr. Perrillo’s assessment.

Fourth, the record as a whole does not contrdaicPerrillo’s opinion butactually
supports it.

Finally, although the determination of disability is reserved forGbmmissioner, in
addition to opining that Cochell was “100%” disabled, Perrillo identified numerous
specificlimitations resulting from Cochell’s impanents. Dr. Perrillo’s opinion on
Cochell’s impairments and limitations are not conclusory.

In sum, the ALJ failed to provide adequate reasons to dis&uiiterrillo’s opinion
. Remand

The decision whether to remand for further proceedings or foreinate payment of
benefits is within the discretion of the coularman v. Apfel211 F3d 1172, 1178 {Cir
2000). The issue turns on the utility of further proceedings. A remand foram aiv
benefits is appropriate when no useful purpose woalddrved by further administrative
proceedings or when the record has been fully developed and the evidencéfic éms to
support the Commissioner’s decisio8trauss v. Comm’r of Soc. Sec. Adm&385 F3d
1135, 113-38 (9" Cir 2011), quotingBeneck v. Barnhart 379 F3d 587, 593 (9Cir 2004).
The court may not award benefits punitively, and must conduct a “aetlitie” analysis to
determine if a claimant is disabled under the Aldtat 1138.

Under the “crediting as true” doctrindaree condions must be satisfied in order for
a district court to renrad for an award of benefits:

(1) the record has been fully developed and further administrative
proceedings would serve no useful purpose; (2) the ALJ has failed to

provide legally sufficienteasons for rejecting evidence, whether
claimant testimony or medical opinion; and (3) if the improperly
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discredited evidence were credited as true, the ALJ would be required
to find the claimant disabled on remand

Garrison v. Colvin 759 F3d 995, 1a2(9™ Cir 2014) (citations omitted)The “crediting as
true” doctrine is not a mandatory rule in the Ninth Circuit, but leaves the caurte’
flexibility.” Connett vBarnhart, 340 F3d 871, 876 (dCir 2003), citingBunnell v.
Sullivan 947 F2d 341, 348" Cir 1991) en bang. That flexibility allows the courttt
remand for further proceedings when the record as a whole creates seubtussito
whether the claimant is, in fact, disabled within the meaning of the Sociatityekct.”
Garrison, 79 F3dat 1021.

Relying onTreichler v. Comnr of Soc. Sec. Admin775 F3d 10909" Cir 2014),
the Commissioner arguéisatthe court should natredit the medical opinions as true due to
the need to firstesolve inconsistencies between dpenionsof Drs. Conti and Perrillo and
Cochell’s ADL This court disagreesin Treichler, the ALJ foundthat Trichler was not
credible concerningis symptoms. fie Ninth Circuit held that the ALJ erred by failingp“
provide a discussion of the evidence and the reason or reasons upon which his adverse
determination is bas€d.ld at 1103(citationsand quotation marksmitted). Despite the
error, hie Ninth Circuit refused to crediireichler’'stestimony as true, finding “significant
factual conflicts in the recordetween Treichler’s testimony and objective medical
evidence.”ld at 1104.“These are exactly the sort of issues that should be remanded to the
agency for further proceedingsltl at 1105 citing Andrews v. Shalaléb3 F3d 1035, 1039
(9™ Cir 1995). Although Treichler argued there were no outstanding issues to be resolved
whenhis testimony wa credited as trugéhe Ninth Circuitadvised that it “assess|es]

whether there are outstanding issues requiring resolbBéoreconsidering whether to hold
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that the claimant’s testimony is credible as a matter of’lald, citing Garrison, 759 F3d at
1020;Connetf 340 F3d at 876.

This case is distinguishable frofmeichlerin severalcrucial respects First, in
Treichler, the court was unable to meanindjuteviewthe ALJs credibility finding
because the ALJ failed to providey reasonsHere,the ALJ gavespecificreasons for
rejecting theopinions of DrsConti and Perrillovhich, as discussed above, a
supported by the recordt is not appropriate to “remand for the purpose of allowing the
ALJ to have a mulligan."Garrison, 759 F3d at 1021Secondin Treichler, the claimant’s
testimony conflicted with the objective medical evidenétere,as discussed abovine
opinions of De. Conti and Perrillo do not conflict with Cochell’s ADLThird, as the
Commissioner points out, Cochell does not dispute the ALJ’s findirtgsoown credibility
but rather the weight given to the opinions of his physicigsthe Ninth Circuit has
repeatedly stated,[w]here the Commissioner fails to provide adequate reasons for rejecting
the opinion of a treating or examining physician, we credit that opinion ‘eett@mof
law.” Lester 81 F3d at 834, quimng Hammock v. Bower879 F2d 498, 502 (BCir 1989).

The record here is fully developed and free from ambiguities, conftctssues of
fact. No useful purpose would be served by further administrative proceedlingsALJ
failed to provide legally sufficient reasons for rejecting the opinior3refConti and
Perrillo, and mth physicians opined that the limitations from Cochell’'s severe impairments
render him incapable &ubstantial gainful employmentlr. 839 (Dr.Conti), 866
(Dr. Perrillo).

If thosemedicalopinionsare crediteds truethe ALJ would be required to find

Cochelldisabled. Dr. Conti expressed that Cochell’s difficulties would cause him to call in
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sick or go home early several times per month.8%0. The VE testified thahnemployee
who missed more than one day of work per month would be unable to sustain competitive
employment, and that an employer of unskilled workers would probably toleratef@wer
absences. Th859. The VEthus“answered a question describing a bthgetical person
with the RFC that the claimant would possess were the relevant testimonyatakee.”
Garrison, 759 F3d at 1021 n28, citingngenfelter 504 F3d at 1041Varneyv. Sec'y of
Health & Human Servs859 F2d1396,1401(9™ Cir 1988) Accordingly, a remand for an
award of benefits is appropriate.
ORDER

For the reasons discussed above, the Commissioner’s Motion to Remand (docket
#26) is DENIED, and the Commissionedscisionis REVERSED and REMANDED
pursuant to sentence four of 42 U§A@05(g) for an award of benefits.

DATED SeptembeB, 2015

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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