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UNITED STATES DISTRICT COURT
DISTRICT OF OREGON

PORTLAND DIVISION

CARLOS A. VASQUEZ-ESTRADA,
Plaintiff,
Case N03:14-CV-01422ST
V.
OPINION AND ORDER
COLLECTO, INC. ,

Defendant

STEWART, Magistrate Judge:

INTRODUCTIO N

Plaintiff, Carlos A. Vasquez-Estrada, filed this action on September 3, 2014ngllegi
claims againstlefendantCollectq Inc., for violatingthe Fair Debt Collection Practices Act
(“FDCPA’) and the Fair Credit Reporting ACtHCRA") in its effortsto collect from plaintiff a
$659.56 debt tAAT&T Mobility (“AT&T”) . The debt did not belong aintiff, but insteadvas
incurred by gerson named “Carlos Vazquazsingplaintiff's stolen birthdate and social
security number.

Plaintiff's claims stem from two separatellectionattempts by defendanDefendant

began its first effort in 2011 under the account number 4634Rlaintiff disputed the debt to
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the Consumer Reporting Agencié€RAS”), Experian, Trans Union and Eéax, prompting
two of the CRASs to send notice of plaintiff's dispute to defendant through an Automated
Consumer Dispute Verification (“ACDV”) (*2011 ACDV”)Thecollection temporarilyended
after defendanplaced a holenthe accounandsent a fraud packet fpaintiff andafterAT&T
recalled the deldtom defendant without providing a reason.

In late 2012, defendant began a second effort to collect the debtssdtdvsidiary, U.S.
Asset Management, purchased plaintiff's detin AT&T amorg a large portfolio and sent it to
defendant for collectionDefendant assignedgmntiff's debt a new account numbef3978147.
Plaintiff again disputed the debt, and defendant again received an ACDV (2013 ACDY¥"), thi
time only from Experiameferencing the new account. Defendant responded to the 2013 ACDV
without indicating that the debt was disputed and continued its collection effort.

Plaintiff alleges claims for(1) negligent noncopliance with§ 1681b(f)of the FCRA
for improperly obtaining his credit report amith 8§ 1681s2(b) of the FCRAfor failing to report
the debt as disputed to ti&RAs (First Claim); (2) willful noncompliance with the safi€RA
sectiongSecond Claim)and (3) violations of various sections of #BCPA including 15 USC
88 1692c —1692¢g, whattemptingo collect the debfThird Claim)

Defendant has filed a Motion for Summary Judgment (docket #35) against each of
plaintiff's claims and paintiff has filed a Motion for Partial Summadudgment (docket #37) on
his: (1) First Claim for violation o8 1681s-2(bpf the FCRAbased on defendant’s failure to
note that plaintiff's debt was disputed on the 2013 ACDV; and (2) Third Ctaimdlations of
8 1692c(cof theFDCPAbased on defendaocbntinuing to collect the debt even after plaintiff
requested a cease and desist and § 1692c(a)(1) of the FDCPA based on defendant telephoning

plaintiff before 8:00 am PST.
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All parties have consentdd allow a Magistrate Judge to enter final orders and judgment
in this case in accordance witREP 73 and 28 USC § 636(c). For the reasons stated below,
plaintiff's motion is granted in part on the First Claim; otherwieh motions are denied.

STANDARDS

Summary judgmeninay be granted “no genuine issue” exists regarding any material
fact and “the moving party is entitled iidgment as a matter of law.” FRCP 56(he moving
party must show an absence of an issue of material@atatex Corpy. Catrett 477 US 317,

323 (1986). Once the moving party does so, the nonmoving party must “go beyond the
pleadings” and designate specific facts showing a “genuine issue for tdalt’324, citing

FRCP 56(e). The coudioes‘not weigh the evidence or determine the truth of the matter, but
only determing whether there is a genuine issue for tridalint v. Carson City, Ney180 F3d
1047, 1054 (8 Cir 1999)(citation omitted) A “scintilla of evidence,’ or evidence that is
‘merely colorable’or ‘not significantly probative,” does not present a genuine issue of nlateria
fact. United Steelworkers of Am. v. Phelps Dodge C@&®5 F2d 1539, 1542T9Cir 1989),
guotingAnderson v. Liberty Lobby, Inet77 US 242, 249-50, 252 (1986). The sulista law
governing a claim or defense determines whether a fact is matkdidisu v. Fred Meyer, Inc.

198 F3d 1130, 1134 t(‘%ir 2000) (citation omitted). The court must view the inferences drawn
from the facts “in the light most favorable to the non-moving pamBravo v. City of Santa

Maria, 665 F3d 1076, 1083{@Cir 2011) (citations omitted).
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DISCUSSION

Causation

Defendant seeks summauwglgment on all claimsither becausk did not cause
plaintiff's damages obecaus@laintiff’s injuries have been fully compensated by others.

Defendanfirst argues that the damages plaintiff seeks to recover occurred before
defendant became involved in the collection of his .déintiff testified that he could only
remember his credit score falling2008 and 2010eforedefendant began collecting his debt in
2011. SeePlaintiff's Depo., pp. 32, 68 (plaintiff could ncemembemhether his credit score
decreased during theeriod of October 2011 to mid-2012)This is hardly evidence that
plaintiff suffered no damages to his credit score as a result of defendant’s abetfifoueto
collect the debtIn any event, plaintiff seeks relief beyond the damages that flow feoim b
credit, including economic loss, damage torbjgutation, emotional distresand invasion of
privacy. FirstAmended Complainf]143, 47, 51. Thus, this argument is rejected.

Defendant alsargues that plaintifias been compensated for these same damages
through hissettlement with the CRAs in separate litigation. However, the settlement with the
CRAs resolved only claims under the FCRA, not under the FDCPA, and for different conduct
Moreover, the settlement amount included attorney’s fees and compensation fdf phaife,
who was a cglaintiff in thataction Even if plaintiff sought duplicate damages, there is no
express or implied right to an offset of amounts that plaintiff may have redeigettlement
from other FCRA defendantsSeeThomas v. Trans Union, LL.Case No. O0@V-1150JE,at

*18 (D Or Jan. 29, 2003)rvin v. Mascott 94 F Supp2d 1052, 1058 (ND Cal 2000efendant

! The parties have submitted documents with various attachments. Citataffidavits, declarations, and
depositions are identified by the last name of the affiant, declarargponentand citations are to the paragraph(s)
of the affidavit or declaration or to the page(s) of the deposition transcript.
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has failed to produce evidence that defendant did not produce any of plaintiff's dam@ges a
cannot redue plaintiff's damages based on a settlement with the CRAs as a matter of law.
. FCRA (First and Second Claims)

A. § 1681s2(b)

In response to a request by a CRA, a furnisher of information (such as defemalsint

(C)  report the results of the investigation to the consumer reporting
agency;

(D) if the investigation finds that the information is incomplete or
inaccurate, report those results to all other consumer reporting
agencies to which the person furnished the information and that
compile and maintain files on consumers on a nationwide basis;
and

(E) if an item of information disputed by a consumer is found to be
inaccurate or incomplete or cannot be verified after any
reinvestigation under paragraph (1), for purposes of reporting to a
consumer reporting agency only, as appropriate, based on the
results of the reinvestigation promptly—

) modify that item of information;

(i) delete that item of information; or

(i)  permanently block the reporting d¢fat item of
information.

15 USC § 1681&(b)(1).

Plaintiff claims that as a result of defendant’s unreasonable procedureshiwead
inaccurately reported by the CRAs on his consumer replrgsarticular, plaintiff alleges that
defendant violated its duties under § 1621s}by failingto: (1) conducta reasonable
investigationupon receiving the 2011 ACDVs from all threé&Asand the 2013 ACDV from
Experian(First Amended Complaint, 11 8, 13, 23); and (2) report the debt as disputed in
respnse to the 2013 ACDV(, T 23) Defendant seekimmary judgment againtte
allegation thatit failed to conduct reasonable investigations, daohpff seeks summary
judgment on hisllegation that defendant failed to report tbt as puted.

I
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1. Defendant’s Motion

a. Statute of Limitations (2011 ACDVS)

Thestatute of limitationgor violations of the FCRAs “2 years after the date of
discovery [or constructive discovery] by the plaintiff of the violation that ido#ses for
liability.” Drew v. Equifax Info. Servs., LL.690 F3d 1100, 1109 {aCir 2012) citing 15 USC
8 1681p(1) andierck & Co., Inc. v. Reynold859 US 633 (2010)Defendant argues that the
statute of limitationgommenced no later than February 3, 2012, when plaintiff received a letter
from Enhanced Recovery Company, LLC (“Enhanced Recovery”), another aoilagincy,
attempting to collect the debt. First White Dédbcket #36), Ex. E. Because plaintiff did not
file this action until September 3, 2014, more than two years later, defendant conétinils t
claimsbased on the 2011 ACDVs for violation of 8 16&1{b)is barredby the statute of
limitations.

By the time plaintiff received thEnhanced Recovelgtter,he knew that efforts were
being made to collect on the debt whiehhadpreviously disputed witdefendantnd the
CRAs 1Id, Exs. F &D. However, the ultimate burden is on the defendant to demonstrate that a
reasonably diligent plaintiff would hawkscoveredhe facs constituting the violation. . . .
[defendant] must demonstrate how a reasonably diligent plaintiff . . . would have destthwe
violations.” Drew, 690 F3d at 111@iting Strategic Diversity, Inc. v. Alchemix Corp66 F3d
1197, 1206 (8 Cir 2012). Defendant fails to explain how the letter from Enhanced Recovery
would have led plaintiff to discover the facts constituting defendant’s failure to daaduc
reasonable investigation upon receipt of the 2011 AC[RJaintiff's noticeof continued
collection of his disputed debt is simply not evidence of constructive discoveryDireder

[A 8§ 1681s-2(lj)violation is tied to theeasonableness of an investigation
rather than the accuracy & results. . . . In short, “[a]n investigation is
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not necessarily unreasonable because it results in a substantive conclusion
unfavorable to the consumer, even if that conclusion turns out to be
inaccurate.” Thus,Gormanimposes fault, not for an investigation that
produces incorrect results, but for an unreasonable investigation.

Id, quotingGormanv. Wolpoff & Abramson, LL584 F3d 1147, 1162 {(<Cir 2009).
The Enhanced Recovelgtter may have put plaintiff on notice that the dispute process
hadfailed to yield the correct outcomleut not on noticevhy thatprocess had failed or which
party was to blameThe violation leading to continued collection of the debt could have been
committed bythe CRAsIn possibly relayingncorrect information to defendant that it simply
confirmed. Moreover, aplaintiff arguesthe Enhanced Recovelstter just alikely indicated
the investigation was ongoing or that defendant had suspended colledtienlelbt in response
to plaintiff's dispute in accordance with its FCRA duties #mt AT&T had assigned thdebt to
a newcollection companyUsing similar reasoning, the Ninth CircuitDrew found that
constructive discovery did natise wthout knowledges tohow the ACDV process unfolded.
Drew notes that he had no knowledge of what TransUnion relayed to FIA,
or even if the credit agency passedta relevant information. Even if
the CRA hadgpas®d on the relevant informatioDrew did rot know what
information was available to the bank for its investigation, and had no
basis in June 2004 to judge whether the investigation was reasolmble.
fact, the record falls short of shaowg even that Drew knew that FI&\’
investigation had concluded.

Id (internal quotation marks omitted)

Plaintiff claims that hevas equally unaware of the details regarding the ACDV process
between defendant and the CRAs on February 3, 2012. Setantff Decl. (docket #43),

11 3—4.As in Drew, defendant fails to meet its burden to conclusively show that plaintiff knew

or should have known of deficienciesitis investigatiorbased on another company’s efforts to

collect the same debfThus,defendant is not entitled to summary judgment prentiff's
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claimsunder the FCRA based on defendant’s failure to reasonably investigate the 2011 ACDVs
are barred by the statute of limitations.

b. Reasonable Investigation (2013 ACDV)

The 2013 ACDMrom Experiarrequested defendant to “[p]rovidemplete ID and
verify account information.” First White Decl., Ex. Defendant argues thatishrequesonly
requiredit to reviewits account to verify the consumer’s personal informationrapdrt aly
conflicts which it did. See Gormarb84 F3d at 1157-58Defendandid review its “file,”
consisting of the data entered in its FACS system, as well as information proyidé&.b.
Belmore Depo., p. 115. However, in response, defemdetdékenlyreported back the wrong
name (different than the nann its acount infamation). Id, pp. 47, 117-18lt alsoconfirmed
that the address was in Oregon, although the AT&T documerttsfile showa Kansas City
address.First Aflatooni Decl.(docket # 39)Ex. D. A reasonable juror could find that
defendant’s failure to discovand report accurate account information from itsdi@ounted to
an unreasonable investigation. Likewise, it is a genuine fdaetwhether defendant’s
mistake in reportin@laintiff's name is a minor differenaghich can be excusedSee Gorman
584 F3d at 1158.

Furthermorethe 2013 ACDV advised defendahat “THIS ACCOUNT HAS BEEN
DISPUTED BEFORE Although defendant had infmationaboutplaintiff's prior disputes in
its file from 2011t failed to crosgefeence that infomationor look at those papers in its 2011
file. Defendant rejects plaintiff's argument thtatvasrequired to investigate prior disputes
because th2013 ACDV did not specify that hetaimedidentity theft. Even though the 2013
ACDV did not specifythe natureof the dispute, it stilput defendant on notice of prior disputes

which defendantad onfile. “T he pertinent question is thus whether the furnisher’s procedures
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were reasonable in light of what it learned about the nature digpete from the description in

the CRA’s notice of dispute.Td at 1157. Just as a notation of “fraudulent charges” required the
furnisher inGormanto contact its fraud department to determine whether a fraud claim had been
submitted the notion on the 2013 ACDV required defendant to investigate itd¢distermine

if it had previouslyreceived a letterfalispute from plaintiff. See d at 1158. If defendaritad

done so, it would have discovengladintiff's letters in 2011 stating that thelat was fraudulent

and in 201Zequestinghatcollection cease First White Decl., Ex. F (2011 letter§)irst

Aflatooni Decl., Ex. | (2012 letter)See Gorman584 F3d at 1156 By its ordinary meaning, an
‘investigation’requires an inquiry likely to turn up information about the underlying facts and
positions of the parties.”).

Summary judgment is “generally an inappropriate way to decide questions of
reasonableness because the jury’s unique competence in applying the reasondbledai@his
thought ordinarily to preclude summary judgmend’at 1157 (internal quotation marks and
citations omitted). Accordingly, defendant is not entitled to summary judgmensatjaarirst
Claim for violation of § 16812{b) for failure to perform a reasoratnvestigationn response
to the 2013 ACDV.

2. Plaintiff's Motion

Plaintiff seeks summary judgmem its allegation that defendant violated 881s-2(b)
of the FCRADy failing to indicate thathe debtvasdisputed in its response to the 2013 ACDV.
In particular,plaintiff alleges thatlefendant failed tplace the XB” notation in the space
provided for the “consumer compliance code’tbaresponse returned to Experian on
February25, 2013.As a result, plaintif6 next Experian credit repogsued on February 28,

2013,still reflected the debt asmdisputed.First Aflatooni Decl., Ex. K. This omission was
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allegedly an abdication of a furnisher’s responsibility to investigateariky the dispute to the
CRA.

On December 12, 2012, defendaeteaived plaintiff'detter disputinghe debt. Belmore
Depo., p. 105; First White Decl., Ex. B, p. Catherine Belmore (“Belmore”), defendant’s
FRCP 30(b)(6) witnesgdmits hat defendant has no procedure to include the “XBAGDV
responses, buhsteadeports the debt as digiedthroughits FACS account systethat
automatically notifis all three CRAf disputed accounts every Friday. Belmore Depo., pp. 52,
118-19, 121, 128. The account notes stiat defendant set disputed flag on plaiifits
account on December 12, 2012. First White Decl., Ex. B, pAZto whythe ACDV did not
reflect defendant’s notification of the dispuBzlmoreexplainsthat “there was a glitch in this
case where this account in our system showed that we haoréeckit as disputed. However, the
bureaus are not showing it reported as disputed,” and defendant does not know how this mistake
occurred. Belmore Depo., pp. 119—-2®elmorefurtherexplains that iteceived th013
ACDV on February 18, 2013, and that tG&Asmay not have yet updatéloe credit report
which “does take 60 to 90 daysld, p. 121.

Defendant argues that akB “mark on the 2013 ACDV response would have been
redundant becaustehad alreadyotified Experian of the disputarough its FACS system.
Nonetheless, plaintiff argues that defendant was required to additiovhdgte the debt as
disputedn response to the 20¥8CDV. “Congress clearly intended furnishers to review
[ACDV] reports not only for inaccuracies in the information reported but also for omissions that
render theeported information misleading.Saunders v. Branch BankiggTrust Co. of Va.

526 F3d 142, 148 k*ZICir 2008). Accordingly, lintiff contends that a collection agency must
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correct the omission of a consumer’s dispute in an ACDV regardless of anyaticerthe
agency has giveto the CRAs.

When responding to an ACDV, a furnisher metrect acredit file that lackshe
notation ofabona fide disputé avoid misleadig the CRA. Gorman 584 F3d at 1162-63
(following Saunders Neitherof the collection agencies BaunderandGormanhadotherwise
notified the CRAs of the dispute, such as throagtomaticupdates. Nonetheless, the duty
under 8§ 1681s-2(b) is not a general duty to report a dispute at any time and in any way, but to
correct an inaccuracy when placeghon notice of disputefrom a CRA. Id at 1154.

Responding to the CR#ithout correctinganomission is “misleading in suéhwayandto such
an extent that [it] can be expected to have an adverse effdctiting Saunders546 F3dat
150.

Eventhough defendant had previously reported plaintiff's dispute to the CRAs, the 2013
ACDV did not contain the most current information, possibly because of the 60-90 day delay
described by BelmorePlaintiff's credit report would continue to show the debt as undisputed
until Experian processed defendant’s notification. Thus, responding to th&ZM\3 without
correcting the omission of th&XB” code was “incomplete or inaccurate” within the meaning of
the FCRA entitling plaintiffto summary judgment ohnis First Claim for negligent
noncompliance?

B. 8 1681Hf

Plaintiff also alleges that defendant violated 8§ 1681b(f) of the FCRA by obtaising hi
consumer report on August 21, 2012, “from Experian without a permissible purgposs.”

Amended Complaint, 1 16, 42. That statute provides as follows:

2 Whether defendant’s violation was willful und®1.681n, as alleged in the Second Claim, must be resolved at trial.
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A person shall not use or obtain a consumer report for any purpose
unless (1) the consumer report is obtained for a purpose for which
the consumer report is authorized to be furnished under this
section; ad (2) the purpose is certifiéal accordance with

[8 1681e] by a prospective user of the report through a general or
specific certification.

15 USC § 1681f).

1. Permissble Purpose

Defendant seeks summary judgmagainst this alleged violation becausehtained
plaintiff's consumer report “for a purpose for which the consumer report is authorized to be
furnished.” Id. That purpose is found in subsecti@) of the same statute which allows a CRA
to furnish a casumer report:

(3) To a person which ias reason to believe

(A) intends to use the information in connection with a credit
transaction involving the consumer on whom the information is to
be furnished and involving the extension of credit to, or reaew
collection of an account of, the consumer . . .

15 USC § 1681b(a)(3)(A)

Defendant argues that collection of a dslthe “collection of an account” and, thus,
permissible purposas a matter of lawnder§ 1681b(a)(3)(A, dting Pyle v. First Nat
Collection BureauNo. 1:12€V-00288-AWI, 2012 WL 5464357 (ED Cal Nov. 8, 2012).
However,Pyleis modified by the case on which it relibstexplainsthat ezen where the
purpose is clearly to collect a debt, 8 1681{3&A) requires that collectioeffort relate to “a
credit transaction involving the consumeB&e Hinkle v. CBE GrpNo. CV 311-091, 2012 WL
681468, at *3 (SD Ga Feb. 3, 201@port and recommendation adoptédéb. CV 311-091,
2012 WL 676267 (SD Ga Feb. 29, 20{3)hus, if a collection agency . is retained by a

creditor to collect a debt owed by a consumer, then it typically has a pétm@sipose for
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obtaining a consumer report in conjunction with its collection activities, so lohgeaks to use
information in connectio with a transaction that the consumer initiated with the cregitor
The Ninth Circuitalsohas heldhatdebt collection is a permissible purpose for obtaining
a credit report under 8§ 1681b(a8)(®) “only in connection with a ‘credit transaction’ in which a
consumer has participated directly and voluntarilyihtos v.Pac. Creditors Assi, 605 F3d
665, 674 (§‘ Cir 2010). Plaintiff argues tha& credit transaction resulting from fraud is never
one “involving” the consumer who is the subject of the consumer regomg Andrews v. TRW,
Inc., 225 F3d 1063, 1067 t(@C:ir 2000),rev’d on other grounds, TRW, Inc. v. Andre®&4 US
19 (2001). In Andrews the Ninth Circuit conclueldthat plaintiff, the victim of identity theft,
was not “involved’in the credit transaction initiated by the imposter posing as plaififén
though plaintiff's social security number and birth date were used to incur theldatiiff was
not “drawn in as a participant” citing the ordinary definition of the waddat 1064—-65.
Defendant argues that under the plain language of the stetyterpose is permissible
as longas it intended to collect a debt that it beliews valid and “involved” plaintiff.District
court casebave readhis sameexcusemto the statuteSeeCrehin v. ARS NatServs, No.
8:13-CV-01497-SVW, 2014 WL 104073, at *2 (CD Cal Jan. 9, 214 )good faith belief that a
debt exists is thus sufficient to satisfy these provisiongrikas v. Universal Card SesvCorp,
351 F Supp2d 37, 4EDPNY 2005) (“[T]he plain language of [15 USC 8§ 1684}§3)(A) ] . . .
focuses on thententof the party obtaining the consumer reportprotki v. Attorney Sesr
Corp, 931 F Supp 1269, 1276 (D Md 1996) (“[S]o long as a user has reakeheve that a
permissible purpose exists, that user may obtain a consumer report withouyitiiati

FCRA.”). However, these opinions do not discuss or foRamtosor Andrews

13 —OPINION AND ORDER



Plaintiff interpres PintosandAndrewsto deem the collection ofactim’s fraudulent
debtas anmpermissiblepurpose, regardless of theer’sintentor good faith belief However,
neitherPintosnor Andrewsaddressed how a collection agency’s good faith belief that the debt is
valid relates to whether it hagparmissiblepurpose under § 1681b(a)(8). Andrewsdid
address the issue of tRA’s “reasonable belief’ that the user had a permissible purpose, but
that standard applies only to tBRA. Likewise, the user’s intent was not an issuliirtos
because the defendant collection agency wasatmlteplaintiff's personal debt.

Nonetheless, 8§ 168(4)(3)(A) defines a permissible purpose in terms of “a person” who
“intends to use the information” for a permissible purpose stated by another district court
interpreting the same FCRA sectittie inclusion of the verb ‘intendss significant, because a
statute ought, upon the whole, to be so construed that, if it can be prevented, no clause, sentence,
or word shall be superfluous, void, or insignificantfikas 351 F Supp2dt42 (internal
guotation marks and citation omitted). Under the utradts of statutory interpretation, the
court must consider defendant’s intent in this case.

Pursuant to its routine, defendant obtained plaintiff's consumertrepassess plaintiff's
ability to pay what it believed wasshdebt. Belmore Depo., pp. 20-21, 38-40, 95-96.
Defendant argues that plaintiff cannot produce evidence thetdeait lackethat intent.

Recently, a district court in this circuit interpreg PintosandAndrewsallowed a similar claim
to survive a motion to dismiss based on plaintiff's allegation that the user of the consparer
Citibank, “either knew or should have known” that plaintiff was the victim of identity &reft
had notapplied forthe creditthatit was trying to collect. Rand v. Citibank, N.ANo. 14CV-
04772 NC, 2015 WL 510967, at *3 (ND Cal Feb. 6, 20X G}ibank argued that the intent

requirement for the user liswer than the “reasonable belief” standard requioecCRAs by
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Andrews The court did not agonize ovwiat distinction beause it found that plaintiff's
allegations met the higher standard.

Plaintiff hasproduced evidence that at the time defendant requested plaintiff's consumer
reporton August 21, 2012t was on notice thahe debt was fraudulent. A reasonable juror
could conclude that, based on the letters defendant received from plaintiff dispating t
collections efforts in 2011, defendant knew or should have known that this ae@suthte result
of identity theft andhatobtaining plaintiff's credit report was not authorized under the FCRA.
Accordingly, defendant is not entitled to summary judgment as to this violation.

2. Certification

Defendant also argudisat plaintiff cannot produce evidence that defendant failed to
certify its purpose as required by 8§ 16@Lb Defendant does not keep records of specific or
general certifications Third White Decl(docket #52, Ex. A, p. 2. Thusplaintiff's requests for
production of all documentglated to certification durg discovery yielded nothing other than
one document containing only cursory information about the August 12, 2012 credit score
request.ld, Ex. B. Becausealefendant hasoved for summary judgment that itriet liable for
violating 81681b(f),it bears the burden of submitting fapt®ving that it complied with that
statute Defendant argues that it has meturden simply by pointing to the absence of facts
essential to an element of plaintiff's clairBeeCelotex Corp.477 USat 323(“[T]here can be
‘no genuindssue as to any material facjhce a complete failure of proof concerning an
essentiaklement of the nonmoving parsytase necessarily raard all other facts immaterial.”).
However, certification is not an essential element of plaintiff's FCR#tlnder § 1681b(f).
Plaintiff may prove a violatioeitherwith proof that defendant’s purpose in obtaining plaintiff's

consumer report was improparwith proof it failed to certify that purg. Even without
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evidence of certification, plaintiff may succeed on this claim on the basisetiesti@nt’s
purpose, whether certified or not, was impermissible. Thus, the lack of evidenckrggar
defendant’s certification process does not dgfantiff's claim underg8 1681b(f).

IIl. EDCPA (Third Claim)

The FDCPA is a strict liability statute that regulates the conduct of plairty debt
collectors. Clark v. Capital Credit & Collection Servs., Iné60 F3d 1162, 1175-76"(T:ir
2006). As defined by the FDCPA, plaintiff is a consumer, defendant is a debt collector, and
defendant was attempting to collect a debt. 15 USC § 1691a(3), (6), & (5). Although the Third
Claim alleges that defendant failed to comply with the requirements of 88§ 1692c-cf@b2g
FDCPA plaintiff seeks summary judgment only on two of those requirements.

A. 8§ 1692c(c)

Plaintiff first moves for summary judgment s claimthat defendant violated
8 1692c(c)of the FDCPAwnhich prohibits a debt collector from continuing to communicate with
a consumewho “notifies a debt collector in writing that the consumer refuses to pay a debt or
that the consumer wishes the debt collector to cease further communicatidmevagmsume”
On April 19, 2013, plaintiff mailed defendant a letter in which he both refused to pay the debt
and told defendant to “not attempt to collect on it ever agdirst Plaintiff's Decl., 112; First
Aflatooni Decl., Ex. L. Defendant received that letter on April 23, 2013. Belmore Depo.,
pp. 135-37. Although defendant admits that it should have stopped collection of the debt, it
continuedts collection effots through May 2014 Belmore Depq.pp. 140-41, 151-53, 158
59; First White Decl., Ex. Baaccount activity log)

To avoid liability, defendant relies on thena fideerror defensehich exempts debt

collector who “shows by a preponderance of evidence that the violation was nobikatid
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resulted from a bona fide error notwithstanding taintenance of procedures reasonably
adapted to avoid any such error.” 15 USC § 1692ké®McCollough v. Johnson, Rodenburg
& Lauinger, LLG 637 F3d 939, 948 {oCir 2011). To qualify for the bona fide error defense,
the defendant must prove thdfl) it violated the FDCPA unintentionally; (2) the violation
resulted from a bona fide error; and (3) it maintained procedures reasonabgdadaptoid the
violation. McCollough 637 F3d at 948.

Belmoreexplainedhat the representative made a “mistalg’failing to put the account
in the “cease communigah status”after receiving @intiff's letter. Belmore Depo., pp. 142—
44. With the right coding (“3600"gefendant would have made collection #empts.

Although the account already had been cod#RW’ (a hold pending the receipt of the fraud
packet) on April 8, 2013hat code was changed April 24, 2013 to 3GPH” based on
someone’s review of the fraud packet and determination that tlasréne fraug’ causing
collection to continueld at p.147. Regardless of that changke hold on collection should
have continued if the account was properly coded based on plasrgtter.

Even ifdefendantmistakenly failed tocode the “cease communication stdtypsaintiff
argues thiadefendant had no procedures in place to avoid the error that occurred here and,
therefore cannot meet the third element of the bona fide defémsecording to Belmore,
defendant has a clear poliofcoding accounts as “3600” after the consumer “requests no more
calls and letters.” Belmore Decl.5& Ex. B, p. 10. Additionallydefendant safeguarded
FDCPA compliance by providing “ongoing trainind3€lmoreDepo., pp. 14, 108), “[quality

control] on some of the correspondenad;, p. 108), and an #wnhual FDCPA exam certification.

% The parties ats dispute whether defendant’s violation was unintentional. Plaihtiffacterizes the violation as

the multiple acts of sending collection letters and telephoning plaintift ahewdebt, which defendant knew was
happening. Defendant, on the other harwhtends that the correspondence was the direct result of the mistaken
coding, an unintentional act of the representative who read and processsff' pletter. The parties may argue
their different theories at trial.
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Belmore Decl., § 6 & Ex. C. However, these procedures mustebhsdnably adapted toas

the specific error at issfiavhich means that thepfocedures themselves must be explained,
along with the manner in which theyere adapted to avoid the erroReichert v. Nat'Credit
Sys., Inc.531 F3d 1002, 1007 {<Cir 2008). This requires a showing of a nexus between the
procedures and the errors, swhredundancies safeguardstd catch the stunning employee
errors.” SeeWebster v. ACB Receivables Mgmt., ,Ia&. F Supp3d 619, 629 (D Md 2014).

Defendant’golicy of coding “3600” was obviously intendéalensure compliance with
8 1692c(c). Howevefpr several reasong,reasonable juror could also find that the policy was
not reasonably adaptedgaaranteehat collection would stoj, as here, the account already
was coded to halt communication for some reason other than the plaintiff's request. E
Belmoredoes not knowvhy thatthe representative failed to code the acc68600” in addition
to “3FRW.” Belmore Depo., p. 143Also, Belmore does not explain how the policy applies
when, as was the case here, collection was almaghended under tikede“3FRW” pending
the return of plaintiff's fraud packet. Finaliere isno evidence as to what tbagoing
trainingand quality control consistd or what thecompliance exam require®ue to a genuine
issue as to whether defendant’s policies were reasonadybyeatito avoid the mistake that
caused collection to continpglaintiff is not entitled to summary judgment on this claim.

B. § 1692(a)(1)

Plaintiff alsomoves for summary judgment s claimunder 8 1692c(a)(1) of the
FDCPA based on defendant makthgee collection callbefore 800 a.m.PST. First Aflatooni
Decl., Ex. B, p. 4 (January 14, February 21, and February 26, 2014). The statute prohibits debt
collectors from communicating with a consumer regarding a @elatrty unusual time or ga

or a time or place known or which should be known to be inconvenient to the cohtwaher
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presumed to include the period after 9:00 p.m. and before 8:00 a.m. 15 USC § 1692c(a)(1).
Belmore testified that the absence of the letter “P” next to takentries indicates that they
occurredbefore noon in thed:m” and did not know what the notation “GMT"” indicated next to
the time stamps. Belmore Depo., p. 160. Howe®elmore later clarifiedn her declaration
thatdefendant’s call data entry policies require calls be recorded under “GMT,eenich
Mean Time. Belmore Decl., 1 4. In GMT time, all three calls were made between 8:00 p.m. and
9:00p.m. PST, within the allowable time frame un8er692c(a)(1).Basal on this evidencehe
undisputed facts do not support plaintiff'siola precluding summary judgment.
ORDER

Defendant’s Motion for Summary Judgment (docket #35) is DENIED, and plaintiff's
Motion for Partial Summary Judgment (docket #37) is GRANTED ofrinss Claim for
violation of § 1681s-2(b) the FCRA based on defendant’s failure to note that plaintiff\wakebt
disputed on the 2013 ACDV, and is otherwise DENIED.

DATED October 20, 2015.

s/ Janice M. Stewart

Janice M. Stewart
United States Magisdte Judge
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