Minger v. Hood Community College District et al

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

DAVID L. MINGER ,
Plaintiff,
V.
HOOD COMMUNITY COLLEGE
DISTRICT , operating aMOUNT HOOD
COMMUNITY COLLEGE ; MICHAEL
HAY ; andCHRISTIE PLINSKI ,

Defendants.

Case No. 3:14-cv-01460-SI

OPINION AND ORDER

Craig A. Crispin and Shelley D. Russ€lRISPIN EMPLOYMENT LAWYERS, 1834 SW 58th
Ave., Suite 200, Portland, OR 972Z1f Attorneys for Plaintiff.

Barrett C. Mersereau, THE LAW OFFIGBF BRETT MERSEREAU851 SW Sixth Ave.,
Suite 1500, Portland, OR 97204. Of Attorneys for Defendants.

Michael H. Simon, District Judge.

Plaintiff David L. Minger (“Minger” or “Plaintiff”) brings three claims against his former

employer, Defendant Mount Hood Communityliége (“MHCC”), the former President of

MHCC, Defendant Michael Hay (“Hay”), and Nger’s former colleague Defendant Christie

Plinski (“Plinski”) (collectively “Defendantg’ Minger alleges that Defendants committed the

following violations: (1) MHCC retizated against him in violatn of Oregon Revised Statutes
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("ORS”) 8 659A.199 and 8§ 659A.203; (2) MHCC disginated against him based on sex in
violation of Title VII of the Civil Rights Act of 1964 (“Title VII") 42 U.S.C. § 2000e-2, and
ORS 8§ 659A.030; and (3) all Defendants deprived b his right to Equal Protection under the
Fourteenth Amendment inalation of 42 U.S.C. § 1983Defendants move for summary
judgment on all three claims. For the reasonsftilw, the Court ders summary judgment on
the retaliation claim under ORS § 659A.203 and granmmary judgment on all other claims.

STANDARDS

A party is entitled to summary judgmenttiie “movant shows that there is no genuine
dispute as to any material fact and the movaettitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). The moving party has thelén of establishing the absence of a genuine
dispute of material facCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The court must view
the evidence in the light most favorable to tloe-movant and draw all reasonable inferences in
the non-movant’s favocClicks Billiards Inc.v. Sixshooters Inc251 F.3d 1252, 1257
(9th Cir. 2001). Although “[c]reibility determinations, the vighing of the evidence, and the
drawing of legitimate inferences from the facts mry functions, not those of a judge . . . ruling
on a motion for summary judgment,” the “mere exiseeof a scintilla oévidence in support of
the plaintiff's position [is] insufficient . . . Anderson v. Liberty Lobby, Inet77 U.S. 242, 252,
255 (1986). “Where the record takas a whole could not lead a matal trier of fact to find for
the non-moving party, therem® genuine issue for trialMatsushita Elec. Indus. Co. v. Zenith

Radio Corp, 475 U.S. 574, 587 (1986) (citati and quotation marks omitted).

1 On November 23, 2015, the Court granteah@éir's motion to voluntarily dismiss his
claims for retaliation in violation of 42 UG. § 2000e-3 and ORSG%9A.030(1)(f), protected
medical leave interference, wrongtlischarge, and intentiohiaterference wh economic
relations.
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BACKGROUND

Minger alleges that Hay eliminated Mingeposition at MHCC because Minger reported
allegedly “bullying” behavior by Plinski. Dendants respond that MHCC eliminated Minger’s
position due to ongoing budget cuts at MHCC, dmdording to Minger, when MHCC eliminated
female employees’ positions, the college usuabssigned them to another position rather than
terminating the female employees permanently. Minger argues that MHCC refused to reassign
him because he is male and that MHCC'’s axsticonstitute unlawful gender discrimination.
Regarding these allegations, the following farts supported by the record and presented in the
light most favorable to Minger, the non-moving party.

A. Efforts to Balance the Budget at MHCC

Hay served as President of MH®Gm July 1, 2011, to June 30, 201%/hen Hay
assumed the office of President, MHCC faced a budigfecit of as much as $7.8 million in total
for the fiscal years of 2012-2013 and 2013-2014 ddllege charged Hay with delivering a
balanced budget to MHCC'’s Board of Directors.

Surveys of the MHCC community showed that students, faculty, and employees felt that
MHCC spent too much on administration and had too many vice presidents. In response to the
surveys, Hay, serving as interim presidentt seletter to the MBC community on April 18,

2011. The letter stated that budget cuts wouldtliote a “reduction of Vice President positions
and Dean positions” that would “lead to a r&ige of the administrative structure and a
redistribution of responsibilities among botle tAresident’s Cabinegxisting staff, and
Instructional Administrators.” Dkt. 29-4 at #he letter emphasized that the redesign was “still

under developmentld.

% Hay served as interim president from March 11 to July 1, 2011.
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In May of 2012, Hay estimated that fixed personnel costs made up approximately 75
percent of MHCC'’s budget. Dkt. 29-2 at 2. Hagmntified some of the vice president positions
created by former President Sygielskpasential sources of savings for MHGElay and his
team of advisors set a goal of achieving 30 percent (approximately $2.3 million) of the total
required budget cuts througkiministrative reductions.

B. Minger’s Interactions with Plinski

Minger worked as a paid employee at MHCC from January 2010 to July 5, 2013. He
served as Vice President of Student SucaadsEnrollment Management, charged with, among
other duties, ensuring that MHGfet accreditation standards, cseeing the student judicial
and conduct system, and hearing student appeghrding accessiliificoncerns. During
Minger’s employment with MHCC, Plinski servad Vice President of Instruction. Minger’s and
Plinski's departments collaborated on variougjgets, including Agilegrad, an online student
advising system. Hay believed Minger and Slirhad “a difference of professional opinion
about the product [Agilegrad].” Dkt. 40-2 at 10.

Minger testified that he had éaflict” with Plinski. Dkt. 40-1 at 6. According to Minger,
this conflict took the form of “ongoing putdowrexclusion, cold shoulder treatment, different
types of rudeness. It was—ongoing treatmentwzes having a—quite an effect on [him].”

Dkt. 40-1 at 6. Minger testified that heddiot receive “respectful collaboration and
communication” from Plinskild. at 7. Minger furthetestified that Plinski “would intentionally
avoid any direct addressing of [him] or eyataxt with [him],” referred to the people who
reported to Minger as “little people,” and adnitthat “she had been deliberately roadblocking

[him] on getting [his] job done.Id.

3 President John Sygielskkganded the number of vice pigant-level positions at
MHCC from two to six.
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In August 2012, Gale Blessintipe Affirmative Action Offcer, questioned Minger about
Plinski. Ms. Blessing requested that Minger ctetgan intake questionnaire form on August 3,
2012, but Minger did not fill out the questionnaire nigler testified that, dhe time, he did not
think he should fill out any written report because he was not one of “the initiators” of the
complaint against Plink&iOn August 14, 2012, Ms. Blessinget with Minger to question him
about the conflict with khski. Minger told Ms. Blessing th&linski was “difficult to work with
at times” but that he did not consider her a “bully.” Dkt. 40-3 at 32. When asked at deposition if
he believed, in August 2012, that Rlknwas not a bully, Minger testified:

| was trying to be as hopefas$ | could be. And | also make a
distinction between calling someoadully, when all | know is a
slice of their personality. Whilewould not have called Christie
Plinski a bully at that point itime, had Miss Blessing said, ‘Do

you think she’s engaged in any lutg behaviors,’ | would have
said, ‘Yes, but I'm hopeful that we can resolve this.’

Dkt. 40-1 at 9.

On February 28, 2013, Plinski reported Mingazbnduct to Hay. In an email to Hay,
Plinski stated her belief that Ktjer had “intent to undermine [feand referenced an email in
which Minger accused her of making “snide’huments. Dkt. 40-3 at 8. Additionally, Plinski
wrote, “I am feeling bulliecnd called out in publictd.

On March 3, 2013, Minger sent an enta MHCC employee Travis Brown about

Plinski. Minger wrote that he receiveddwn-putting and off-putting communications” from

* In Minger’s response to Defdants’ motion for summary judent, he asserts that he
denied involvement in the complaint becausédaged retaliation from Plinski and others.
Dkt. 38 at 4. In the portions of Minger’s deposition submitted with the parties’ filings, however,
Minger stated that he did not fill out a comptaiecause he was not one of “the initiators.”
Dkt. 40-1 at 8. When asked why he might wany ltathink that he had not filed a complaint,
Minger answered, “Because | had not.” Dkt. 48t5. When asked why it was important that
Hay know that Minger had not filed a complaiktinger answered, “Because there was already
so much conflict with Christie Plinski, | did not want to exacerbatedt.”
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Plinski. Dkt. 40-4 at 2.Minger also stated that Plinski’s behavior was “horrendous” and gave
examples of her “trying to surrefpbusly take over alcollege room scheduling, of trying to gain

authority to kick instruction out of classroonos,trying to take over athletics and get Kim Hyattt
moved out of a job.Td. According to Minger, “some sbof mediation is neededld. Minger

sent another email about Plinski to Mr. BroamMarch 4, 2013, stating that his “role has been

bypassed, [his] input not sought” atidit he had “been excluded from communications directly
involved with [his] duties.” Dkt. 40-3 at 6.

Minger testified that “[t]he triggering evenfddr his reports to Mr. Brown “had been that
two of [Minger’s] direct reportsRobert Cox and John Hamblin, had come to [him], distraught
over how Christie Plinski had treated John Hamatian Instructional Achinistrators meeting.”
Dkt. 30-1 at 4. According to Mger, “John Hamblin described it as the worst he’d ever been
treated in his whole careetd. Minger felt that the compiats by those under his direct
management required him to make a formal dampabout Plinski. According to Minger, his
own experience of “ongoing harassment for ovgear at that pointivas one thing; but
complaints by those he managed about “noind&eated so poorly” by Plinski were quite
anotherld. Minger believed that his own failure teport such incidents “would have violated
college policy” because administrative regulasioequire witnesses to report “bullyindgd:

Mr. Brown forwarded Minger’s emails to MBlessing. Ms. Blessing stated in a letter to
Plinski, dated August 13, 2013, that in respondditmer’s allegations, Ms. Blessing had begun
an investigation. According to Ms. Blessimsfpe met with Minger on March 28 and April 3, 4,

and 5, 2013. Ms. Blessing found that Minger could“podvide details related to his allegations

® Minger asserts that he made other complaints abowikPimFebruary 2013. Neither
party has made these complaints part of éeend on summary judgment, but Minger’s March 3,
2013 email states that he “wantedwrite a kinder sort of nesage, too,” alluding to earlier
emails to Mr. Brown. Dkt. 40-4 at 2.
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to a majority of Ms. Blessing’s questions.” Dkt. 40-3 at 33. Minger did not complete a
guestionnaire about the alleged bullying. After interviewing multiple employees, including Mr.
Cox and Mr. Hamblin, Ms. Blessing found no misconduct by Plinski.

C. MHCC'’s Anti-Bullying Policy

MHCC’s Administrative Regulation AR-116A states that MHCC has “specific
procedures designed to maintain an atmospineeeof bullying, discrimination and harassment
and one that allows for free and effective caimimation between individuals.” Dkt. 39-6 at 1.
Anyone at MHCC who experiences bullying or disgnation is “urged to contact the College’s
Affirmative Action Officer or the appropriate administrator of the College to facilitate resolution
of such complaints.ld. Any retaliation in response to complaints “is expressly prohibited.”

The regulation defines “bullying” as follows:

[R]epeated, unreasonable, inapprafeibehavior or infliction of
verbal or written abuse, suchthg use of derogatory remarks,
insults, and epithets; verbal, it#en or physical conduct that a
reasonable person would find#latening, intimidating or
humiliating; and the gratuitousabotage or undermining of an
employee’s work performance or cresfa risk to health and safety
of any employees, group of @loyees, or students. Covert
bullying includes subtle intimideon that undermines, treats less
favorably or disempowers others.

Id. at 1-2.
The regulation also states:

Individuals in positions of authority such as faculty, administrators,
managers and coaches are legal agents of the College. A person in
a position of authority who is made aware of, or in the exercise of
reasonable care should have knowa efolation of this regulation

by a person under their authoritysupervision and fails to take
appropriate action is also subjeéetdisciplinary action and may be
subject to legal action.

Id. at 2-3.
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Board Policy 1100 cites multiple Oregon and fatlstatutes in support of its statement
that “[i]t is against district policy for any managsupervisor, faculty, staff or student to engage
in bullying, harassment or discrimination afyamember of the College community based on but
not limited to race, color, religion, ethnicity, natiboagin, age, sex, maritatatus, disability or
sexual orientation.Id. at 6-7.

On March 12, 2012, MHCC Director of LabBelations, Mary Elizabeth Harper, emailed
MHCC staff, including Minger and Plinski, to info them that “bullying” violates state and
federal laws. Ms. Harper sent the email regay@ “student of concern.” Dkt. 39-4 at 1.
According to Minger, the email reinforced his belief that bullying violated state law, rules, or
regulations.

D. Elimination of Minger’s Position

Looking to make cuts in March 2013, Hay told Minger that he was looking to eliminate a
manager in Minger’s department and asked Mirfgr volunteers from his department for
layoffs. Minger, however, did not volunteer anyoAecording to Minger, Hay threatened that
Minger’s position would be considered f&imination during the reorganization.

Around the same time that Hay discussedfigywith Minger, Hay asked his team to
survey other community colleges in Oregotiinal out whether those colleges had separate
positions for Vice President of Instruction, the position Plinski held, and Vice President of
Student Success and Enrollment Managemeatpdisition Minger heldThe surveys showed
that although some community colleges hadlmftthese positions, Portland-area community
colleges did not; these colleges combined the redgbiiss for student services and instruction
into one vice president position.

In March 2013, Hay eliminated Minger’s ptisn of Vice Presidentf Student Services

and Enrolliment Management. Ms. Blessing’s haritisvr notes, dated March 12, 2013, describe
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a discussion between Hay and “Bill” (presumaBlly Farver, who became Vice President of
Administrative Services) about eliminating Maxgs position. The notes mention a “[b]ullying
complaint.” Dkt. 40-3 at 7. Ms. Blessing alsoot@ notes on the email from Plinski concerning
Minger's behavior. The notestate: “Reorg—not a reasondtiap plan.” Dkt. 40-3 at 8.

After the elimination of Minger’s position, tf@ffice of Instruction and Student Services
underwent reorganization. Hay rapéd Minger’s position with aassociate vice president
position (titled “Associate Vice President®fudent Success and Enrollment Management”),
that Robert Cox, former Dean of Studentedi. Hay also assigned some of the duties of
Minger’s eliminated position to Plinski. Her tittlhanged to “Vice President of Instruction and
Student Services.” Dkt. 29-7 At Ursula Irwin, the Associate & President of Instruction, took
on a greater role in managemeninstruction. MHCC also reassigned Ms. Blessing and another
female employee, Sherry Mosher, during theganization with no compigitve hiring process.

In addition to eliminating Minger’s positioMHCC eliminated the positions of Manager
of Benefits and Payroll Systems (held by a woman, Debbie Leingang), Manager of Advising,
Retentions and Testing Services (held by a mais, luarz), and Manager of Custodial Services
(held by a man, Lance Belna@eeDkt. 3902 at 2. In a letter to MHCC staff, Hays explained
that the eliminations “were ien by the need to enhance ogieng efficiencies and address
budget issues.” Dkt. 29-7 at Phe elimination of these four management positions, in addition
to restructuring Student Seceis, Human Resources, and Facsitiesulted in savings of

$380,000.

® The notes do not identify the author.dkal argument on February 2, 2016, however,
the parties agreed—for purposes of summadgment—that Ms. Blessingrote the notes dated
March 12, 2013, and the notes on Plinski's email.
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On April 5, 2013, Minger received a formatter from Hay advising Minger that MHCC
was eliminating the position of Vice PresidehStudent Success and Enrollment Management.
Dkt. 39-1 at 1. The letter refereed a conversation regarding tmatter that had occurred the
previous month. The letter also informednger that although MHCC did not require him to
perform his normal job duties so that he couldehgreater flexibility” in his job search, MHCC
would continue to pay his salafiyr three months. Dkt. 33 at 1.

Minger asked if MHCC would reassign himdgosition as customer service coordinator
or program leader in the IT Department. Mengestified that he believed he had the
gualifications for these positions because of his experience installing and using some software
programs, including student information systeMBlCC denied his requektr reassignment. In
response to questions about why MHCC did moistder Minger for the combined position of
Vice President of Instruction and Student SexsjdHay testified that MHCC decided to create
that position after the collegedhalready laid off Minger. Aftethe elimination of his position,
Minger took another full-time johat Klamath Communitfollege (“KCC”) as Vice President of
Student Affairs. Although his annual salatyMHCC had been $116,000, his salary at KCC was
$75,000.

During the reorganization, MHCC eliminated the positions of Vice President of College
Advancement, Vice President of InfornmatiTechnology, and Vice President of Research,
Planning and Institutional Effectiveness. Tamale employee who held the position of Vice
President of College Advancement, Cassie Bly, voluntarily vacated her position. The male
employee who held the position of Vice Prestdarinformation Technology, Jay Crowthers,
left his position, and a woman replaced him agfdinformation Officer. It is unclear why the

female employee who held the office of Vice Rtest of Research, Planning and Institutional
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Effectiveness, Nancy Szofran, left her pagitibut MHCC did not fillMs. Szofran’s position
after she left. By May 2013, MHCC had threee president-level posins. Women held two
of the positions, and a man held the thirdifpms. MHCC had two associate vice president
positions, one held by a woman and the other held by a man.

In May 2015, approximately twyears after eliminating Mings vice president position,
MHCC invited applications for the position ¥fce President of Student Development and
Success. The job description exactly matchedgdr’'s former job responsibilities with the
exception of two new responsibilities. The position’s top annual salary was $41,245 more than
Minger made at MHCC.

DISCUSSION
A. Retaliation Claims under § 659A.199 and ORS § 659A.203

ORS 8§ 659A.199 provides that an employer maty“retaliate against an employee . . .
for the reason that the employee has in gadd reported information that the employee
believes is evidence of a violation of a statéealeral law, rule or regulation.” ORS § 659A.203
bars a public employer from “[p]rohibit[inghg employee from disclosing, or tak[ing] or
threaten[ing] to take disciplinary actionaagst an employee for the disclosure of any
information that the employee reasonably bageis evidence of Among other things, “[a]
violation of any federal or seataw” or “[m]ismanagement, gross waste of funds or abuse of
authority or substantial and spicidanger to public health ars@fety resulting from action of
the state, agency or politicelibdivision.” ORS 8§ 659A.203 algoohibits public employers from
attempts to “[d]iscourage, restrain, dissuan®rce, prevent or otherwise interfere with
disclosure or discussionssigibed in this section.”

To establish a prima facie case under eitft&tute, “a plaintifimust show that he

(1) engaged in a protected activity, (2) suffemedadverse employment decision, and (3) there

PAGE 11 — OPINION AND ORDER



was a causal link between the protected dgtand the adverse grloyment decision.”
Neighorn v. Quest Health Cgr870 F. Supp. 2d 1069, 1102 (D. Or. 20BH)epard v. City of
Portland 829 F. Supp. 2d 940, 965 (D. Or. 2011).

1. Applicability of ORS § 659A.199

The parties do not provide, and the Cous baen unable to find, any Oregon appellate
decision specifically addressing the questiorthibr a plaintiff mayring claims under both
ORS 8§ 659A.199 and ORS § 659A.203 against a public employer. Gothis district,
however, have concluded on multiple occasibias “[t{jhe Oregon lgislature enacted ORS
8§ 659A.199 in 2009 to extend ‘whistleblowing'gpections to private sector employees.”
Neighorn 870 F. Supp. 2d at 1101 (D. Or. 201s8e Peters v. Betaseed, Inc.

2012 WL 5503617, at *4 (D. Or. Nov. 9, 20X @)stinguishing between ORS § 659A.203,
“which applies to public employers,” a@RS 8659A.199, under which the plaintiff properly
brought a claim against a private employ@josz v. Farmers Ins. Ex¢l2010 WL 5812667,
at *7 (D. Or. Nov. 9, 2010)eport and recommendation adopt&d11 WL 587555 (D. Or.
Feb. 10, 2011) (noting that ORS § 659A.198bse|s] liability for whistleblowing
discrimination by private employers”). This Cbafso has previously held that a former
employee could not bring a claim agsti a public employer under ORS § 659A.1198dsey v.
Clatskanie People’s Util. Dist2015 WL 6443290, at *11 (D. Or. Oct. 23, 2015) (“The
legislative history establishes that ORS § 6398 does not apply to public employers.”).

On October 21, 2015, the Oregon Court of Appeals de¢i@tid/,. Oregon 2015 WL
6164436 (Or. App. Oct. 21, 2015). In that case aihygellate court reversed the trial court’s
dismissal of the plaintiff's three whisthlower claims under ORS 8§ 659A.199, ORS 8§ 659A.203,
and ORS 8§ 659A.230. One of the defendantsQhegon Youth Authority, was a public

employer. The court did not specifically adsgs the question whetheeplaintiff may bring
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claims under both ORS § 659A.199 and ORS 8§ 6803 against a public employer. Because
the court reversed summary judgment on both claims, the answer could impliedly seem to be
“yes.” The court, however, stressed thatike ORS § 659A.199, ORS 8§ 659A.203 “is addressed
specifically to public employers” andgiects public employees “only foobjectivelyreasonable
whistleblowing.” 2015 WL6164436, at *4 (quotingove v. Polk Cnty. Fire Dist209 Or.

App. 474, 492 (2006)) (emphasis in original). tmtrast, ORS 8§ 659A.199 requires only that an
employee have “a subjective, good faith belie&tthe or she is reporting unlawful condudt.

at *5.

In its decision, théall court cited_ove 209 Or. App. 474, a case concerning the
requirements of a different whistleblonatatute, ORS 8§ 659A.233 (formerly ORS §
659.035(1)). Theédall court stated that it saw “no reagordistinguish [the good faith standard
in ORS § 659A.199] . . . from the good fagtandard in ORS 659A.233.” 2015 WL 6164436, at
*4. TheLovecourt found a “striking” differece between ORS 8§ 659A.203 and ORS §
659A.233. 209 Or. App. at 492. The court.mveemphasized:

[T]he legislature knew how to spéca ‘good faith’ threshold, but
it did not do so. Rather, ¢hcontent and design of

ORS 659A.203(1) evince a conscsgpolicy choice to strike a
different balance, in this contgXetween the competing interests
that we addressed McQuary[a case involving reports of
significant violations of gatient’s statutory rightsee McQuary v.
Bel Air Convalescent Home, In€é9 Or. App. 107, 111 (1984)].
That is, the legislature intendi¢hat the “threshold” for the
generality of public employee whistleblower claims be different,

and more demanding, than with respect to whistleblowing claims
based on reports of patient abuse.

Id. TheHall court similarly found that threshiblequirements of ORS § 659A.203 and ORS
8 659A.199 differed. 2015 WL 6164436, at *4.
As the Oregon Court of Appeals hapeatedly noted, the Oregon legislature

intentionally omitted the good faith standard foumather whistleblower statutes from the
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public employer whistleblower statute. In costydahe Oregon legislature included the good faith
standard in ORS § 659A.199, enacted afte6@R659A.203. The legislature also omitted the
word “public” from ORS 8§ 659A.19%ee Hearing on H.R. Bill 3162A before the S. Comm. on
Commerce & Workforce Developmenbth Legis. Assemb. (O2009) (statement of Rep. Judy
Steigler) (stating that the bitlodified as ORS 8§ 659A.199 “brirgj[private employees more in
line with the remedies available to them—wohtdavailable to them as public employees”).
The differences between the two statutes inditaat the legislature specifically intended
different threshold requirements to applyatbistleblower claims in the public and private
sectors. It would therefore make little serie subject a public employer to competing
requirements by allowing a plaintiff toibg claims under bot®RS § 659A.199 and ORS

8 659A.203.

A public employer is “[t]he state or any aggrof or political subdivision in the state”
and “[a]ny person authorized to act on behalthef state, or any agency of or political
subdivision in the state, with respect to cohtntanagement or supervision of any employee.”
ORS 8§ 659A.200(3). MHCC is a public communitylege and receiveslarge portion of its
funding from the State of OregaBeeDkt. 29-3 at 20. Additionally, by alleging a violation of
ORS 8§ 659A.203, Minger concedes that MHCC falls under the definition of “public employer.”
Because ORS 8 659A.199 does not apply to paotiployers, Minger cannot bring this claim
against MHCC.

2. ORS § 659A.203

a. Protected Activity

As a threshold matter, the Court must decide whether Minger’s reports of Plinski’s
behavior constitute “disclosures” and thus doubtentially qualify aprotected activity under
ORS § 659A.203. IBjurstrom v. Oregon Lotteryhe Oregon Court of Appeals held that
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“disclosure” under the whistleblower protection statuicludes a report rda within an agency
or a department. 202 Or. App. 162, 169-71 (2005hdtheless, Defendants argue that Minger’s
reports are not protected under the statute forreasons: (1) Minger diabt report a “violation
of any federal or state law, rule ogrgation,” ORS § 659A.203{(b)(A); and (2) the
“mismanagement” and “abuse of authority” Mingeentified did not rise téhe required level of
seriousness to qualify for protection untiee statute, ORS 8§ 659A.203(1)(b)(B).

Minger argues that he had an objectivelgisonable basis for believing that bullying
constituted a violation of a fedd or state law, rule, or galation. ORS 8 659A.203 “requires an
objectively reasonable basis for the report daseinformation known to the employee at the
time of the claim.’Hall, 4452015 WL 6164436, at *4. Hall, the plaintiff reported to the police
that a juvenile at the Oregdfouth Authority had slipped pas into his beverage when he
turned his back. The Oregon Youth Authority dirde plaintiff when his report proved false. A
surveillance video clearly showdaat no one had touched thaiptiff's beverage during the
time he asserted that he was poisoned. ©het concluded, however, that the “plaintiff
presented evidence to create a genuine issuetefialdact that he . . . had an objectively
reasonable belief for purposes of ORS 659.203diaieone had tampered with his bottld.”
at *5. To make this determination, the court lookedy to what the plaintiff “knew at the time”
of his reportld.

MHCC argues that the “objectly reasonable” standard ajgs only to a plaintiff's
factual mistakes, rather thdagal mistakes. Therefore, argues @B, if the conduct complained

of did not violate the lawMinger’s reports do not qualify as “disclosures” no matter how
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reasonable his beliefs were. Oregon appellatetstave not specifilig opined on the issuéln
the context of a retaliation claim under Titlel \However, the Ninth Circuit has explained:
The reasonableness of [a pl#its] belief that an unlawful
employment practice occurred migt assessed according to an
objective standard—one that makes due allowance, moreover, for
the limited knowledge possessed by most Title VII plaintiffs about

the factual and legal bases of th@aims. We note again that a
reasonablenistake may be one of fact or law.

Moyo v. Gomez0 F.3d 982, 985 (9th Cir. 1994) (emphasierginal). In the absence of any
Oregon appellate case to tentrary, the Court followMoyoand considers the objective
reasonableness of any mistake made by Mingdnether one of fact or law—regarding the
lawfulness of the allegkconduct he reported.

At the time of Minger’s March 2013 regerto Mr. Brown, Minger knew of the
March 12, 2012 email from Ms. Harper, which imfeed MHCC staff that “bullying” violates
state and federal laws. Mingesalasserts that he knew of \@&’s anti-bullying policies; those
policies, citing to Oregon statutes and administearules, state thahgone who fails to report
violations of the policies codlbe subject to disciplinary a@h and legal action. The policies
also characterize as “bullyingihy “subtle intimidation that undaines, treats less favorably or
disempowers others.” Minger reported to Erown what Minger perceived as “horrendous”
conduct by Plinski, including her attempts aiddblocking” Minger's wak and “exclud[ing]
[him] from communications” necessary for himperform his duties. Viewed in the light most

favorable to Minger, these facts would allow asenable jury to conclude that Minger had an

”In Love the court upheld the trial court’s decision to grant summary judgment on the
plaintiff’'s whistleblowing claim because the plafhcould “not identify any case, statute, rule,
or constitutional provisin that compelled any of her [repottsher coworkers and supervisors.]”
209 Or. App. at 492-93. There, however, theifglff admitted that she was completely
unfamiliar with what, if any, training standardsr&én place on the state, federal, or industry
level.” Id. at 493. The plaintiff never asserted thla¢ had any objective reason to believe that
the practices of which she complained violated the law.
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objectively reasonable basis to believe that Plisst@nduct violated a federal or state law, rule,
or regulation. This is all that the law regs on this point for withstanding a motion for
summary judgmentall, 4452015 WL 6164436, at *5.

Minger also argues that ther@uct he reported to Mr. Brown rose to a level serious
enough to qualify for protectioinder ORS 8§ 659A.203. The courtBurstromconcluded that
the term “disclosure” is subject to certain limitets when viewed in light of the legislature’s
intent that “the reported activity must rise ingnédude to a level of public concern in order for
complaints about it to be peatted.” 202 Or. App. at 172. Forample, a “disclosure” does not
include “a reaction to an appatkrroutine employment procegbe results of which plaintiff
did not approve.1d. at 174. A “disclosure” alsdoes not include critisms of “a temporary
error.” Id. To constitute a “disclosure,” the repantist concern conduct that “undermines the
agency'’s ability to fulfill its mission.1d. at 172.

Minger’s reports to Mr. Brown concernedadiner employee “deliberately roadblocking”
Minger’s efforts to perform his job. Plinski’'s behar was having “quite an effect on [Minger]”
and, according to Minger, persisted for over a yitnger’s belief that fski bullied two of
his subordinates triggered hegports to Mr. Brown. In contrast to some of the conduct
complained of irBjurstrom which included reports of pracés such as selling decommissioned
ladders, Minger’s reports me closely resemble tHgjurstromplaintiff’s complaints about
demeaning comments from a colleague. Thwrtcfound that these comments could have
“indicate[d] an inappropriate intaction” rising to the level ahismanagement if the employer

had not “quickly remedied” the situatiolal. at 174. MHCC did not quickly remedy the situation

8 Because the Court concludes that a jury could find that Minger had an objectively
reasonable belief that MHC@olated a federal or state lavule, or regulation, the Court need
not decide whether “bullyingdr the conduct described by Mjer is in fact unlawful.
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involving Plinski, as there is no evidence thkiCC held any mediatiothat Minger requested.
Minger has created a genuine s&d material fact regardinghether his comments concerned
MHCC'’s “ability to perform its function.d. 174.

b. Causal Link

Defendants do not dispute that Minger stgtean adverse emplment decision when
MHCC eliminated his position. EnCourt must still decide, n@ver, whether a causal link
existed between the protected activity arelddverse employment decision. The question
“[w]hether an employer who discharged anpdmgee was motivated by an impermissible reason
is a question of factHuber v. Or. Dep’t of Edug235 Or. App. 230, 240 (2010). Under Oregon
law, to meet the causation element, a plaintifstrastablish that his ¢rer protected activities
“were substantial factors in defemdsl adverse employment decisioid’ at 241.

Protected activity satisfies the substantial fatast if the activity is “a factor that made
a difference’ in the discharge decisioksStes v. Lewis & Clark CoJl152 Or. App. 372, 381
(1998) (quoting\elson v. Emerald People’s Util. Disi.16 Or. App. 366, 373 (1993ff'd in
part, rev'd in parf 318 Or. 99, 862 (1993)). Oregon courts hewestrued the substantial factor
test as a “but for” standar8ee, e.gJoshi v. Providence Health Sys. of Or. Cod®8 Or. App.
535, 539 (2005)ff'd, 342 Or. 152 (2006) (“When employed as a standard for determining
cause-in-fact, the phrase ‘substahtactor’ generally does not elimate the concept of ‘but-for’
causation.”)Hardie v. Legacy Health Syd.67 Or. App. 425, 435-36 (200@Yyperseded by
statute on other grounds as stated.ansford v. Georgetown Manor, Ind.92 Or. App. 261,
275 n.2 (2004) (concluding that theapitiff raised a genuine isswé material fact regarding

whether the defendant would haued her “but for” her protected activity). Close temporal

proximity of an employee’s protected activitydaiie termination of employment may serve as
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circumstantial evidence that the protected @gtiwas a substantial factor in the adverse
employment decisiorHerbert v. Altimeter, In¢.230 Or. App. 715, 724-25 (2009).

Here, Minger reported Plinski’'s behaviorMarch 2013. MHCC eliminated his position
that same month and refused to reassign Mitgganother position at the college. Before
Minger’s complaint, Hay had not informed Mingéat MHCC was considering eliminating the
position of Vice President of Student SuccessBnrollment Management. Furthermore, Ms.
Blessing’s notes about Minger niem a bullying complaint, althoughis unclear whether this
is Minger’s complaint about Plinskr Plinski’'s complaint about Miger. Dkt. 40-3 at 7. Finally,
Ms. Blessing’s notes also sugg#stt reorganization was “notraason” for the elimination of
Minger’s positionld. at 8. Taken together, this evidence could allow a reasonable jury to find
that Minger’s bullying complaint constituted a substantial factor in MHCC's adverse
employment decision.

B. Sex Discrimination Claims under Title VIl and ORS § 659A.030

Minger asserts that MHCC reorganized gioss based on gender and did not take
appropriate action to prevent and promptlyrect discriminatory treatment of Minger.
According to Minger, the reorganization resultedhe disproportionate retention and promotion
of females, resulting in disparate treatmentnade employees such as Minger. MHCC responds
that Minger cannot show that the college treaiedlarly situated females more favorably or
that the reorganization favored women.

Under Title VII, it is “anunlawful employment practice for an employer . . . to
discriminate against any individual with regpto his compensation, terms, conditions, or
privileges of employment, because of suatividual's . . . sex.” 42 U.S.C. § 2000e-2. ORS
8 659A.030 makes it unlawful “[flor an employer, becaakan individuals . . . sex . . . to refuse

to hire or employ the individual or to bar osdnarge the individual from employment.” Because
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Oregon modelled ORS 8§ 659A.030 after Title VII, courts analyze the claims todgtleee.q.
Heller v. EBB Auto C98 F.3d 1433, 1437 n.2 (9th Cir. 1993) (“Courts construe Oregon’s
statutory counterpart, [ORS] § 659.03®92), as identical to Title VIL.").

Although federal courts and &gon state courts “have adegtdifferent methodologies
for evaluating evidence in disparate treatnwaims,” federal and state disparate treatment
claims ultimately require an answer to the s@uestion: “Whether, on the record as a whole,
the evidence permits a reasomainiference that the plaintifas the victim of intentional
discrimination.”Durham v. City of Portland181 Or. App. 409, 421, 424 (2002). Any
“differences in methodology lie more in form than in substarndedt 425.

Moreover, the Ninth Circuit has hetldat the burden-shifting framework ®fcDonnell
Douglas Corp. v. Greert11 U.S. 792 (1973), applies to SR 659A.030 claims tried in federal
court, regardless of whether federal jurisidic arises from diversity or supplemental
jurisdiction.Dawson v. Entek Int’1630 F.3d 928, 935 (9th Cir. 2011) (holding t8atad v.
Metro. Prop. & Cas. Ins. Cp237 F.3d 1080, 1090-93 (9th Cir. 2001)—which stated that
McDonnell Douglasurden shifting, and not Oregon’sriima-facie only” rule, applies to
Oregon Chapter 659A claims in federal courdiversity cases—"reprents the law of this
circuit and applies in all casesfederal district court in wibh the choice between federal and
state procedural law is presed.”). The Court thus analyz&inger’s claim under the federal
framework to reach the ultimate question whetheeasonable jury could conclude that MHCC
eliminated Minger’s positiondrause of sex discrimination.

To establish a Title VII pma facie case of disparateatment under the federal
McDonnell Douglagurden shifting framework, a plaintiff mtishow that: (1) the plaintiff is a

member of a protected class) (Be plaintiff was qualified for Bior her position and performing
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the job satisfactorily; (3) the plaintiff sufferedme adverse employment consequence; and (4)
similarly situated individuals, outside of the plaintiff's protectedg|avere treated more
favorably.McDonnell Douglas411 U.S. at 802. After a plaintéfstablishes a prima facie case,
the burden shifts to the emplaoyte articulate a nondiscriminatory reason for the adverse
employment actionid. at 802.

If the defendant shows a nondiscriminatory reasleen the burden returns to the plaintiff
to prove that the defendant’s nondistinatory reason is mere pretelt. at 804. A plaintiff
may establish pretext “either datly by persuading the court thadiscriminatory reason more
likely motivated the employer or indirectly byasking that the employer’groffered explanation
is unworthy of credenceTex. Dep’'t of Cmty. Affairs v. Burding50 U.S. 248, 256 (1981). A
showing of pretext requires “we little’ direct evidence of discriminatory motive,” but a case
based on “circumstantial evidence” requitfepecific’ and ‘substantial’” evidencéVinarto v.
Toshiba Am. Elecs. Components, 1274 F.3d 1276, 1284 (9th Cir. 2001) (quotidgdwin v.
Hunt Wesson, Inc150 F.3d 1217, 1222 (9th Cir. 1998)). Adzhally, in a disparate treatment
case, “[p]Jroof of discriminatorynotive is critical, athough it can in some sations be inferred
from the mere fact of differences in treatmeit’l Bhd. of Teamsters v. United Stgtd81 U.S.
324, 335 n.15 (1977%ee also Hazen Paper Co. v. Biggi87 U.S. 604, 610 (1993)
(“Whatever the employer’s decisionmaking pregea disparate treatment claim cannot succeed
unless the employee’s protected trait actualidyed a role in that process and had a
determinative influence on the outcome.”).

1. Minger’'s Prima Facie Case

MHCC does not dispute that Minger, as a maédongs to a protected class. MHCC also
does not dispute that Minger performed hisgabisfactorily and that he suffered adverse

employment consequences durthg reorganization. MHCC disputesly the last element of
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Minger’s prima facie case, whether MHCC treasedilarly-situated women more favorably
than men. To meet this element of his primed case, Minger must show that other female
employees received more favorable treatmedtvegre similarly situated “in all material
respects.’Moran v. Selig447 F.3d 748, 755 (9th Cir. 2006).

Minger asserts that MHCC eliminated theiposs of more men than women during the
reorganization process. Men hétalee out of the four vice gsident-level and manager-level
positions eliminated by MHCC. Additionally, Mingasserts that Plinksi remained in her
position and received additional responsibilitiespite the reorganization and despite having
less experience in higher education and studatrs than Minger. MHCC also reassigned
Ms. Blessing and another female employe@&r8hMosher, during the reorganization with no
competitive hiring process, yet MHCC denied Minge opportunity to move to an already-
funded vacancy.

The only employee situated similarly to Mimge all material respects is Plinski.

Ms. Blessing and Ms. Mosher did not hold viresident-level positiongand Ms. Mosher did
not even hold a managerial-level position. Still, in contrast to its tezdtai Minger, MHCC did
not eliminate Plinski’s position and gave herrmcesponsibilities, icluding Minger’s former
responsibilities. Thus, one dilarly-situated female employee did receive more favorable
treatment than Minger.

2. MHCC'’s Reasons for Terminating Minger

MHCC asserts that it eliminated Minger’s ms for budgetary reasons. According to
Hay, the college did not offer Minger the opporturidyapply for the position of Vice President
of Instruction and Student Services becads#CC had already laid off Minger by the time the
college decided to create the new position. Syevidence supports MEC’s contention that

the college had too many vice president-lgpaditions and needed cut costs through
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administrative reductions. These reasons comsti@gitimate, nondiscriminatory reasons for
terminating Minger’'s employment with MHCGee Aragon v. Republic Silver State Disposal,
Inc., 292 F.3d 654, 661 (9th Cir. 2002), as amer(daty 18, 2002) (holding #t a reduction in
workforce due to seasonal downturns cont&fia legitimate, nondiscriminatory reason for
terminating an employee).

Because MHCC proffers legitimate reasons for laying off Minger, the burden now shifts
back to Minger to put forth evidence that KB’s nondiscriminatory reasons are really a pretext
for sex discrimination. Minger asserts that MHC@ dot truly eliminate & position but rather
renamed it “Associate Vice President” and motrezlposition under the supesion of Plinski.
MHCC assigned one of Minger’s former male subaatis, Mr. Cox, to that position, and then
just two years later, MHCC posted an openinmgafposition substantiallgimilar to the one
Minger formerly held. Minger ab asserts that MHCC initiatedmore robust response to
Plinski’'s complaints that Minger bullied her than it did for Minger's complaints of Plinski’s
bullying.

Minger’s evidence is circumstantial, and the context of summary judgment, Title VII
does not require a disparate treatment plairiying on circumstantial evidence to produce
more, or better, evidence than a ptéf who relies on direct evidenceCornwell v. Electra
Cent. Credit Union439 F.3d 1018, 1030 (9th Cir. 2006).\Méetheless, the circumstantial
evidence Minger presents, even construed itighé most favorable tdinger, does not allow
the inference that MHCC terminated Minger'spgayment because of his sex. Although Plinski
received more favorable treatment than Mingemdér’'s former responsibilities went, in part, to
a man who previously reported ditly to Minger. The reorganizatn also left Mr. Faver in one

of the three remaining vice presiit-level positions. Men held lhi@f the president or vice
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president-level positions May 2013. Finally, although M&Ilessing’s notes state “Reorg—not
a reason,” the evidence suggedhtst the most likely wrongful ntive, if there was a wrongful
motive, on the part of MHCC arose from Minger'poets of bullying rathethan his sex. Minger
has not presented evidence showing that aidis@atory motive more likely motivated MHCC
or that MHCC'’s proffered reasons are not worthy of credence.

C. 42 U.S.C. §1983 Claim

Minger asserts that Defendants deprived hirhigfconstitutional ghts in violation of
the Equal Protection Clause of the Fourteenth Amendinemiaintiff may use 42 U.S.C.
§ 1983 to remedy a violation tiie Equal Protection Claudese v. City of L.A.250 F.3d 668,
686 (9th Cir. 2001). In general, to establish aJ42.C. § 1983 claim, a plaintiff must show: (1)
that the defendant violated a right secured by the Constitution or laws of the United States; and
(2) that a person acting undée color of state law comitted the alleged violationVest v.
Atking 487 U.S. 42, 48 (1988 ampbell v. State of Wash. Dept. of Soc. & Health S&v&.
F.3d 837, 842 n.5 (9th Cir. 2011). To state a climna denial of equagdrotection, “a plaintiff
must show that the defendants acted with an ieptirpose to discrimina against the plaintiff
based upon membership in a protected clds®"250 F.3d at 686 (quotirgarren v.
Harrington, 152 F.3d 1193, 1194 (9th Cir. 199&)uotation marks omitted).

The Ninth Circuit has made clear that “thgual Protection Clause proscribes purposeful
discrimination by state actors, in the workpland alsewhere, based solely on an individual's
membership in a protected clasBé&tor v. State of HawaiB9 F.3d 1021, 1027-28

(9th Cir. 1994)see Lindsey v. Shalm30 F.3d 1382, 1385-86 (9th Cir. 1994) (holding that

% In his response to Defendants’ motidinger clarifies that he has not alleged a
deprivation of procedural dueqmess or substantive due procédmger also asserts that he
bases his § 1983 claim only on intentional disanation in violation of the Equal Protection
Clause.
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denial of a promotion, adverse alteration of jesponsibilities, and ber hostile treatment are
clear violations of the §ual Protection Clause). Bator, the Ninth Circuit also explained that
sex discrimination claims brought under both Title VIl and the Equal Protection Clause “address
the same wrong: discrimination,” but are different because “a plaintiff must show intentional
discrimination and state action for equal pratectlaims (but not for Title VII claims).”
39 F.3d at 1028 n.7.

The “intentional discrimination” requirementrfan equal protection claim is in addition
to the “personal particagtion” requirement appdable to all § 1983 claim&iba v. Cook232 F.
Supp. 2d 1171, 1179 (D. Or. 2002) (quotireylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989))
(quotation marks omitted). A defendant participatben the defendant “does an affirmative act,
participates in another’s affirrtige acts, or omits to perform act which [that person] is legally
required to do that causes the deprivation of which complaint is mes¢hooler 1l v. Clark
Cnty. Sch. Bd. of Trustee$79 F.3d 1175, 1183 (9th Cir. 2007) (quotiudinson v. Duffy588
F.2d 740, 743 (9th Cir. 1978)) (quotation marks omitted). The Ninth Circuit explained that a
plaintiff may establish the requisite causahrection by showing thatdefendant “set[] in
motion a series of acts by others whichdb#or knows or reasonaldjould know would cause
others to inflict the constitutional injuryTibbetts v. Kulongoskb67 F.3d 529, 539
(9th Cir. 2009) (quotindohnson588 F.2d at 743). Therefore, Minger must establish his prima
facie sex discrimination claim and show that défnts intended to and did participate in the
discrimination in order to show a vioiaih of his equal ptection rights.

As discussed above, the evidence presesgtablishes that & MHCC eliminated
Minger’s position, men occupied two of the fquresident or vice president-level positions. A

male employee took on some of Minger’s formesponsibilities under éhtitle of Associate
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Vice President of Student Success and Enrollitlarmtagement. Defendants have also presented
evidence that budgetary concerns motivated #ogsgbn to eliminate Minger’s position. Further,
Minger has shown that his ownllying complaints better explain his termination than sex
discrimination, if there was a wrongful motivehe only evidence that gender motivated any
decision MHCC, Hay, or Plinski nde is Plinski’'s more favorable treatment. This one instance
of a similarly-situated female receiving mdeeorable treatment does not suffice to show
intentional sex discrimination wmiolation of the Equal Protectn Clause. Minger has not created
a genuine issue of material faegarding whether MHCC, Hay, olifski acted with an intent or
purpose to discriminate amst him based on his sex.

Hay and Plinski also argue that they antitled to qualified immanity. A plaintiff may
not recover money damages fromimadiividual state offical unless a plaintifthows “(1) that the
official violated a statutory oranstitutional right, and (2) thatelright was ‘clearly established’
at the time of the challenged conduéshcroft v. al-Kidg 131 S. Ct. 2074, 2080 (2011)
(quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). An “offalis conduct violates clearly
established law when, at the time of the cmgjéel conduct, ‘[tlhe contours of [a] right [are]
sufficiently clear’ that every &asonable official would hawenderstood that what he is doing
violates that right.”1d. at 2083 (quoting\nderson v. Creightqr83 U.S. 635, 640 (1987))
(alterations in original). There need notdaesse law “directly on point, but existing precedent
must have placed the statutory or constitutional question beyond ddbalénis doctrine
“gives government officials breathing roomnake reasonable but mistaken judgments about
open legal questionsld. at 2085. A court has discretion to decide which of the two prongs of
the qualified immunity angkis to address firsGee Pearson v. Callahab55 U.S. 223, 236

(2009).
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Minger asserts thanhg reasonable official would hak@own that terminating a person
because of his sex violates the Constitution. figi to be free of sex discrimination in the
workplace, argues Minger, has been clearly estadd since the passage of the Civil Rights Act
of 1964. Because the Court findscanstitutional depriation, however, the court need not reach
the question whether Haya Plinski violated a clely established right.

CONCLUSION
Defendants’ Motion for Sumary Judgment (Dkt. 27) BENIED IN PART and
GRANTED IN PART. The Court DEIES the motion with respect to Plaintiff’'s claim against
Defendant MHCC under ORS 8§ 659A.203. The CAGRANTS the motion oall other claims.
IT IS SO ORDERED.
DATED this 4th day of February, 2016.
&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge
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