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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

CINDY LOU McKINLEY,
No. 3:14ev-01931HZ
Plaintiff,
OPINION & ORDER
V.

UNITED STATES OF AMERICA; ROBERT
A. McDONALD, in his capacity as Secretary
of Veterans Affairs; ANNETTE M.
MATTHEWS, MD; CAROL S. UTTERBERG,
PMHNP; ROBERT A. TELL, LCSW;
LORRAINE T. ANGER, RN; DANIEL SPINAS;
JOHN DOES #43,

Defendants.

Cindy Lou McKinley
Pro ® plaintiff

I
I

! pursuant to Federal Rule of Civil Procedure 25(d), Robert A. McDonalkt&escof Veterans Affairs,
is substituted for former Acting Secretary Sloan D. Gibson.
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Billy J. Williams
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District of Oregon

James E. Cox, Jr.

Assistant United States Attorney
United States Attorney’s Office
District of Oregon

1000 S.W. Third Ave., Ste. 600
Portland, OR 97204

Attorneys for Defendants

HERNANDEZ, District Judge:

Pro se plaintiff CindyLou McKinley is a veteran who receives medical care at the

Portland Veterans Affairs Medical Center (“VAMC?”) in Portland, Oregdre Brings claims

againsthe United States Department of Veterans Affairs (“\OA'the “Governmen)’and

numerous/A employeegcollectively “Individual Defendants’n their individual capacities

arisingfrom two incidents at the Portland VAMC on January 3 and 10, 2014.

McKinley alleges fives claims against the various defendants, includingahedic

malpractice, violations of the False Claims Act, the Americans with DisabilitieS/ADA”) ,

the Privacy Act, and her constitutional rights under the Fourth and Fifth Amendmeats. T

Government and the Individual Defendants have moved to dismoissofthese claims

This Opinion & Ordeladdressethe VA’'s motion to dismiss for lack of jurisdiction and

for failure tostate a claim [29], the Individual Defendants’ motion to ésrfor failure to state a

claim [34], and McKinley’s motion for leave to file an amended complaint 33]the reasons

statedthe VA’s motion to dismiss is granteithe Individual Defendaat motion to dismiss is

granted and McKinley’s motion for leave to file a second amended complaint is denied.

McKinley's medical malpractice claim survives, however, in slightly defieéiform—the law
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requires her to bring that claim against the Government, not against individuehhpedviders
at thePortlandvAMC.
BACKGROUND

On January 3, 2014, McKintevisited with Carol Utterberg, a PsychiatMental Health
Nurse Prattioner(*PMHNP”) at the Portland VAMC. Amended Complainf¢hd. Compl?),
ECF No. 28, at 8. Although McKinley disputes exactly what transpired, there is no disgiuae
somepoint during their meeting, Utterberg became concerned that McKinley posed atdange
herself and others. Amd. Compl. at 8. According to Utterberg’s notes of the appointment,
McKinley expresseduicidal ideation and a plan to attack members of a spiritual center
McKinley once attended. Cox Declaration (“Decl.”) Exhibit (“Ex.”)BCF No35-1, at 32
McKinley allegedUtterberg’s note&falsely characterize [her] as dangerous and homicidal.”
Amd. Compl. at 9After discussing McKinley's willingness to engage ifesy planning,
McKinley left Utterberg’s office. Plaintiff's Response to Motion to Dismiss (“Pl. ResgQF
No. 39, at 9.

Utterberg alerted VA police and Dr. Annette Matthews, a VA psychisaitisiut he
situation. Amd. Compl. 8- McKinley was “cornered” by the VA police in a stairwell at the
Portland VAMC when Dr. Matthews arrived on the scene. Amd. Compl. at 11. Afteafa b
meeting with McKinley, Dr. Matthews signed an order to hold McKinley involugtatithe
Portland VAMC, based on McKinley’s threats to “kill self [with] a gun,” her ggdible

psychotic ideation of another staff member,” and that McKinley posed a “[d]emgelf [and]

%2 To give a complete narrative background of the January 3 incident, the €erstto certain exhibits,
but notes where McKinley's version of the facts departs from them. Inzmgiye legal sufficiency of
her claims, the Court assumes the truth oKMtey’s alleged factsAm. Family Ass'n, Inc. v. City &
Cnty. of S.F., 277 F.3d 1114, 1120 (9th Cir. 2002)
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others.” Amd. Compl. at 12; Cox. Decl. Ex. 2, ECF No. 35-2, at 1. McKinley disputes Dr.
Matthews’s report, and alleges that the mental health hold violated her constitugiotsa

During the encounter, McKinley was accompanied by hertpagtnatic stress disorder
(“PTSD”) service dog. Amd. Compl. at 11; Cox Decl. Ex. 2 at 2. The VA police informed her
that her service dog would not be abletay withher during the mental health hold, andd to
work with her to find kennel accommodations. Cox. Decl. Ex. 2 at 2. McKinley allegef¢hat t
VA police “threatened to take my service dog to the pound.” Amd. Compl. BtcKliinley then
admitsthat, while in police presencgheingested twelve Klonopin tablets “manage the
extraodinary stress . . . placed on her by the entire incident.” Pl. ReSpAftershe told the
VA police that she had ingested so many pills, the officers conswuitied VA doctorand
escorted her to the VA emergency departm@ok. Decl., Ex. 2 at IShe wasadmitted for
treatment, but she wastallowedto bring her service dog into the emergency room with her.
Amd. Compl. at 14McKinley claims that this violated the Americans with Disabilities Act and
her Fourth Amendment rights against unreasonable sefzure.

McKinley also assertthat various medical providers at the Portland VAMC were able to
access her complete medical records, includotgs from hefprivate therapysessions,”
without her consent. Amd. Compl. at 20—32eclaimsthat the VA'’s policy of sharing medical
records among providers at the VA violates her rights under the Privacy Actra fadehat
restricts government agencies from sharing certain information tamllabout individals.

She filed her initial complaint on July 28, 2014, and subsequently filed her First

Amended and Supplemental Complaint, now the operative pleading, on December 10, 2014.

¥ McKinley’s complaint also alleges constitutional violations for an eneswmith an unnamed VA
police officer on January 10. However, those evané not at issue in either the Government’s or the
Individual Defendants’ motions, and therefore the Court does not addresatttas time.
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ECF No. 28. The Government now moves to dismiss McKinley’s claims under tiee(Haiss
Act, the ADA, and the Privacy Act. Defendants’ Motion to Dismiss (“Def. MpEQF No. 29.
The Individual Defendants move to dismiss McKinlayialpracticeclaims, constitutional
claims, and Privacy Act claims against them in their individuphcgies. Individual
Defendants’ Motion to Dismiss (“Indv. Def. Mot.”), ECF No. 34.

McKinley conceded that her claims under the False Claimgchai 11) and the ADA
(claim1ll) fail as a matter of law. Séd. Motion to Amend Complaint (“PI. Mot. to Amd.”),
ECF No. 33, at ZHer remaining claims include allegations of medical malpractice against
several of the Individual Defendants pursuant taRdgeral Tort Claims Act (claim),Icivil
rights violations for unlawful detention, unlawful seizure, and denial of due procsstag
numerous individuals (claim V), andolations of the Privacy Act (claim Vagainst the VA and
individual defendant Robert Tell. Amd. Comat.6-19. Her motion for leave to amend
primarily attempts to address deficiencies in her Privacy Act claimsPSé&éot. to Amd. at 1.

STANDARDS
A motion to dismiss under Federal Rule of Civil Procedure (“Rule”) 12(b)(6) lasks t

court to test the sufficiency of the plaintiff's clainavarro v.Block, 250 F.3d 729, 732 (9th

Cir. 2001). Allegations of material fact are taken as true and construed in thadigitavorable

to the nonmoving party. Am. Family Ass’n, Inc. v. City & Cnty. of S.F., 277 F.3d 1114, 1120

(9th Cir. 2002). The court is not, however, required to assume the truth of mere conclusory

allegations. Warren v. Fox Family Worldwide, Inc., 328 F.3d 1136, 1139 (9th Cir. 2003). A

complaint that alleges grounds for relief based on nothing “more than labels andioas¢clus
and a formuic recitation of the elements of a cause of action” will be dismigsgidAtl. Corp.

v. Twombly, 550 U.S. 544, 555 (2007).
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To survive a motion to dismiss, the complaint “must contain sufficient factual matter,
accepted as true, to state a claim teefehat is plausible on its face,” meaning the plaintiff must
plead “factual content that allows the court to draw the reasonable inference tthetethdant is

liable for the misconduct alleged.” Aschcroft v. Igbal, 556 U.S. 662, 678 (2009) (internal

guotation marks omitted). The complaint must state-plethded facts that “permit the court to
infer more than a mere possibility of misconduct . Id.’at 679. See also Twombly, 550 U.S. at
555 (“Factual allegatizs must be enough to raise a rightdlef above the speculative léve .

on the assumption that all the allegations in the complaint are true (even if doukafu)'in f
(citations omitted).

The Ninth Circuit instructs courts to “construe pro 8eds liberally.” Hebbe v. Pliler

627 F.3d 338, 342 (9th Cir. 2010). A pro se complaint “must be held to less stringent standards

than formalpleadings drafted by lawyerdd. (quoting_Erickson v. Pardus, 551 U.S. 89, 94

(2007) (per curiam)). A pro sdiiant will be given leave to amend his or her complaint unless it

is clear that the deficiencies of the complaint cannot be cured by amentopsz.v. Smith,
203 F.3d 1122, 1130-31 (9th Cir. 2000).
DISCUSSION
1. Federal Tort Claims Act, Medical Malpraatic
McKinley alleges thabn January 3, 2014, “Annette Matthews, MD and Erick Turner,

MD signed a twephysician hold on [her] without performing the ‘fatteface’ examination
required by law and in accordance with the ethics and evaluation guidelineshsby ftire
American Psghiatric Association.” Amd. Compl. at KicKinley alsobrings tort clains for
malpracticeunder theé=ederal Tort Claims Act (“FTCAagainst individual defendar®viHNP

Utterberg and Md.orraine Anger a registered nurseho treated McKinley in the emengey
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room at the Portland VAMC. PIl. Resgt.10-11, 1722. These defendants have all moved to
dismiss McKinley’s tort claims against them in their individual capacities.

“When federal employees are sued for damages for harms caused in the course of thei
employment, the Federal Tort Claims Act (FTCA), 28 U.S.C. 88 1346, 2671-2680, generally

authorizes substitution of the United States as the defendant.” Hui v. Castaneda, 559 U.S. 799,

801 (2010). Furthermore, Congress has granted individual VA medicadl@rs immunity from
liability for “damages for personal injury, including death, allegedly arising from maderact
negligence of a health care employee of the Administration in furniskalthicare or treatment
while in the exercise of that employseluties in or for the Administration[.]” 38 U.S.C. 8
7316(a)(1) (hereinafter the “VA Immunity Statute”). That statute explgnat a tort claim
against the Government brought under the FTCA is the exclusive remedy fortdf pldio sues
a VA health care employee for negligeraremalpractice

All of the individualsagainst whom McKinley brings an allegation of malpraetidés.
Anger, Ms. Utterberg, Dr. Matthews, and Dr. Turneveremedical providers of some kind
working at the Portland VAMCSeeComphint, ECF No. 1, at 1. All of the underlying events
took place at the Portland VAM@nd were connected with medical treatment McKinley
received thereThese defendants assert that they are VA employees aedastiag within the
scope of their employment. Indv. Def. Reply, ECF No. 41 at 3, Bk®only reasonable
inference to draw is that all of these individuals wepeercising [his or her] duties . . . for the
[Veterans] Administration” duringhe events that precipitated McKinley's medical matpca
claim, and are thus entitled to the protection of the VA Immunity SteB#e38 U.S.C. §

7316(a)(1) ThereforeMcKinley's FTCA claims for malpractice against these VA medical
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providers for treatment furnished at a VA medical center must be bragagimst the
Government, not against the individuals.

McKinley argues that Anger and Utterberg acted outside the scope ofntipdiryenent
by “falsifying” and “omit[ing] critical information from” her medical records. PIl. Resp. at 10,
17-18. Everaccepting that allegation as true, the Mdmunity Statute instructs thalaims
against individual VA medical providers fortentional torts, such as “assault, battery, false
imprisonment, false arrest, malicious prosecution, abuse of process, libel,,slander
misrepresentation, deceit, or interferencevith contract rights” must be brought against the

Government. 38 U.S.C. § 7316(8mphasis added); see alsgram v. Faruque, 728 F.3d 1239,

1248-49 (10th Cir. 2013gxplaining thaCongress specificallgassed the VA Immunity Statute
to “expand the circumstances under which the Federal government accepty fabilie acts

of its employees acting within the scope of their employreeras to cover actions of VA
healthcare employees that atharacterized as intentional tousder the laws of various

states’) (quoting Franklin v. United States, 992 F.2d 1492, 1500 (10th Cir. 1993); H.R.Rep. No.

100-191, 100th Cong., 2d Sess. 19 (1988),inted in 1988 U.S.C.C.A.N. 502-03).

Therefore, McKnley’s medical malpractice claims agaibst Matthews Dr. Turner,
Anger, and Utterberg are dismissed. Moreover, because McKinley’'s proposed secnddcame
complaint fails to state any facts from which the Court can draw the redésanfabence that
anyof these individual defendants were acting outside the scope of their ereptaprtheir
interactions with McKinley, the Court denies McKinley's motion for leave to anaant relates
to these claims.

That does not mean, however, that McKinley’s mdditapractice claim islismissed

altogether. ldr FTCA claim against the Government for medical malpractice by its employees
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still standsSeeDef. Reply, ECF No. 41, at 13 (“[McKinley] has pled an AT@aim in her
Amended Complaint, and the government has not mtwvdsmiss that clairf.
2. Civil Rights Violations

McKinley’s fourth claim for relief alleges that her constitutional rights wevkated in
the following ways{(1) unidentified VA police officers unlawfully detained her at the Portland
VAMC on January 3, 2014; (2) unidentified VA police officers unlawfully seized her service
animal at the emergency room at the Portland VAMC on January 3, 2014, (3) an unnamed VA
police officer unlawfully detained her for questioning at the Portland VAMC on daf0a
2014; (4) an unnamed VA policdficer unlawfully seized her cell phone at the Portland VAMC
on January 10, 2014; and (5) the two-physician psychiatric hold authorized by Drs. Matthews
and Turner on January 3, 2014, violated her due process tights.

The Court construes her claims against these individual defend@iteasclaims.In
Bivens, the Supreme Court recognized a private right of action for money daagagest
federal officials alleged to have violated a citizeodnstitutional rights despite the absence of

any federal statute creating liabiliBivens v. Six Unknown Named Agents of Federal Bureau of

Narcotics 403 U.S. 388 (1971).

The Individual Defendants move to dismiss McKinlegf@msbased on her January 3,
2014, involuntary hospitalization on the basigjoélified immunity.Theyargue that, even
assuming McKinley’s allegations are trtlee unidentified VA police officerare not
individually liablebecausé¢heir actiongdid not violate one dficKinley’s “clearly established”

constitutional righd. Indv. Def. Mot. at 5-6.

* As mentioned above, neither the VA’s motion nor the Individual Defendantwmeddress
McKinley's claimsarising from the January 10 incident. Accordingly, the Court doesnatyzethose
claims at this time.
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“Qualified immunity shields federal and state officials from money damagessuale
plaintiff pleads facts showing (1) that the official violated a statutory astitational right,and

(2) that the right was ‘clearly established’ at the time of the challenged@dh@éishcroft v. al-

Kidd, 131 S. Ct. 2074, 2080 (2011) (quotiktarlow v. Fitzgerald457 U.S. 800, 818 (1982)). In

other words, a government actor who reasonably believes that his or her conductscatiplie

the law is entitled to qualified immunity from a lawsuit for money damdgesk v. Cascade

Healthcare Cmty., IncNo. 6:11€V-06402-AA, 2014 WL 793073, at *9 (D. Or. Feb. 23, 2014)

(citing Pearson v. Callahab55 U.S. 223, 244 (2009)).

a. Unlawful Detention on January 3, 2014

McKinley alleges thatinidentifiedVA police officers improperly took her into custody
on January 3, 2014, based on a “two physician hold form that did not have [McKimiayis]
on it anywhere.’Amd. Compl. at 16Even assuming McKinley’s allegations are true, they are
not sufficient to show the VA police officers who implemented the hold violated one of her
“clearly established” constitutional right

There is no dispute that Dr. Matthews issued the psychiatric hold for Mckanéethat
the VA officers were acting pursuant to that authorization. McKinley doeallege that the VA
police mistakenly ideified heras the subject of the hol/hether McKinley’'s name was
immediately added to her paperwork does not have any bearing on the lawfulness/f the V
police officers’ actions in detaining her as she attempted to leave thenBAAMC. The VA
policeofficer's conduct was not so “patently violative” of McKinley’s constitnibrights that
the officers “would have known without guidance from the courts” that their actieres w

unlawful. Landry v. Berry, 533 F. App'x 702, 702—03 (9th Cir. 2013) (quoting Boyd v. Benton

OPINION & ORDER-10



Cnty., 374 F.3d 773, 781 (9th Cir. 2004). Therefore, the VA officers are entitled to qualified
immunity against McKinley’s claims that they unlawfully detained herasudry 3, 2014.
b. Unlawful Seizure of McKinley’'s Service Animal on January 3, 2014

McKinley alleges that VA police officers seized her PTSD service dog prioert
admission to the emergency room at the Portland VAMC, “thereby violating A@Aateons
and Department of Justice clarifications regarding introduction of seavitnals in emergepc
rooms” and her rights under the Fourth Amendment. Amd. Compl. at 14 17.

She relies on language fronbapartment of Justigeublicationwhich states the “[a]
service animal may accompany its handler to such areas as emehgency room[.]Pl. Resp.

at 16-17(citing Nondiscrimination on the Basis of Disability by Public Accommodatansin

Commercial Facilities28 C.F.R. Part 36, U.S. Department of Justice, Civil Rights Division,

published Sept. 15, 201However, thatanguage merely establishes that the Department of
Justice believes a service animaybe allowed in such areas consistent with CDC guidelines
regarding infection control. It does not create an obligation on hospifadsrtotservice animals
in the emergency room every circumstance. Federalgulationsallow a hospital to limit
service animals to only those places where the public is allowed 8eg@8 C.F.R. 8§
36.304c)(7) (“Individuals with disabilities shall be permitted to be accompanietidiydervice
animals in all areas of a place of public accommodation where members of the paghamp
participants, clients, customers, patrons, or invitees, as relevant, aredaiogae”).

Therefore McKinley cannotnot demonstrata “clearly established” constitutional right
to have her service animal accompany her to the emergency room at the Portld@d S&e

Pool v. Riverside Health Servs., Inc., No. 94-1430-PFK, 1995 WL 519129, at *5 (D. Kan. Aug.

25, 1995) (explaining that Bpital policy against allowing service animals in the emengenc
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room did not violate the ADA'Service animals provide to thousands of Americans a critical
means of access to the world. Federal policy as reflected in the ADA isel@sogsupport this
acess. This policy, however, is not unlimited; it does not compel hospitals to jeopardize the
health and safety of their patients.”). Accordingly, the VA police offieeesentitled to qualified
immunity against McKinley’s claim for unlawful seizure of lservice animal.

c. DueProcess

McKinley allegesthat Drs. Matthews and Turner violated her due process rights by
authorizing the two physician psychiatric hold without conducting a “fadaceexaminatioras
required by law and the American Psychiatricd@ation.” Amd. Compl. at 18 (internal
guotation marks omitted).

The Oregon statuthatauthorizes a practitioner to institute an emergency psychiatric
hold does not mention any fateface examinatiorSeeORS 426.232. The Oregon regulations
thatcontrol the standards for the salled “hospital bld” provide that “[o]nly a physician with
admitting privileges or on staff at a hospital approved by the Division and who haseteuipl
faceto-face examination of the person may retain the person in custody in the hospital as
provided by ORS 426.232.” Or. Admin. R. 309-033-0250. The regulations only require the
physician to complete a fate-face examination; it does not require the physician to conduct the
examination in any particular way.

There isno dispute that Dr. Matthews met faceface with McKinley. McKinleys
complaintdescribes amteraction with Dr. Matthews of about ninetgconds in a stairwell at
the Portland VAMC. Amd. Compl. at 11-12. McKinley admits that she met Dr. Matthews and
McKinley’'s description of the encounter shows that Dr. Matthews had the opportunity to

examine McKinley in person. Amd. Compl. at 11-TRose factestablisithat some facéo-
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face examination occurred, and that is all that Oregon law requires. Whilmlghknay believe
the examination should have been more extensive, she fails to plead any faatg gietvidr.
Matthewss authorization of the emergency hold after consulting with Nurse Practitioner
Utterberg and conducting an in-person examination of McKinley was a violatter ‘@iearly
establishedtonstitutionakights.

McKinley’s claims against Dr. Turner are also dismissed because he was therely
“consulting” physician to Dr. Matthews’s hold authorization, and thus he was not required t
conduct an additional “face-face” examinationWhile two physicians are involved in the
hospital hold process, the Oregon regulations and statues that authorize the hospitay hold onl
require that one physician conduct an in-person examination. ORS 426.232; OAR 309-033-0250
(defining“hospital hold” as “the taking of a person into custody by orderptfysician
pursuant tdORS 426.232.”Jemphasis added)

Furthermore, to the extent McKinley argues that Drs. Matthews and Tarieer tb
comply with professional standards as set forth by the American Psychissiociation, that
a medical malpractice claisounding in negligence. As explained above, Congress has granted
VA medical providers with immunity from suibr malpracticeunderthe VA Immunity Statute.

38 U.S.C. § 731@&)(1) The VA Immunity Statute requires that any claim against VA medical
providers related to their treatmdyg brought against the Government, not againstdividual.

Additionally, where an individual defendant is immune from suit, the plaintiff cannot
pursue an implied cause of action under Bivens against him diine659 U.Sat 806—08
(holding thata federal statut@rovidingimmunity from suitfor Public Health Services

employeescting in the scope of theamploymenprecludeda Bivensclaim against the
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individual providers). Because Drs. Matthews and Turner are immune from suit, ¢Kinl
Bivensclaims against them fail as a matter of law.

As explained above, the Government has not moved to dismiss Mygkimalpractice
claims agaist it. McKinley must pursue her claimboutthe treatment she received at the
Portland VAMC against the Government, not against the individuals. Accordingly, individual
defendants Drs. Matthews and Turner are dismissed.

3. Privacy Act

Finally, McKinley’s fifth claim for relief alleges that the VA violated her rightsler the
Privacy Act codified at 5 U.S.C. § 552a. Amd. Compl. at 2012 Privacy Act was designed
to ‘protect the privacy of individuals’ through regulation of the ‘collection, maantee, use,

and dissemination of information’ by federal agencies.” Rouse v. U.S. Dep't of 58ate.3d

408, 413 (9th Cir. 2009) (quoting 5 U.S.C. 8§ 552a note). To succeed on a Privacy Act claim, a
plaintiff must show 1) the agency disclosed information contained within a syStecoads; 2)
the disclosure was improper; 3) the disclosure was intentional or willful, and glatheff was

adversely affected by the disclosufengjunyatham v. Johanns, 500 F. App'x 686, 689 (9th Cir.

2012) (citing Swenson v. U.S. Postal Service, 890 F.2d 1075, 1077 (9th Cir.1989)).

McKinley alleges Privacy Act claims against the VA in four separate cddatdirst
countalleges that her “private therapy session notes were explicitly Sheaitbdzarious health
care providers at the Portland VAMC. Amd. Compl. at 20 s€ldésclosures were not
“improper” under thd’rivacyAct, because these types of disclosures fall under the “need to
know” and “routine use” exceptions to the prohibition of disclosure under 5 U.S.C. § 552a(b)(1)
and (3).Moreover, McKinley has failed to plead facts showing that these disclosaresmade

“without grounds for believing [they were] lawful” or in “flagrant[] disregard[]” far rights
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under the Privacy Act. Tungjunyatham, 500 F. App'x at 689 (clioxert v. Harrington, 876

F.2d 751, 756 (9th Cir.1989)).
“Under 5 U.S.C. § 552a(a)(7), the use of the information disclosed under the routine use
exception must be compatible with the purpose for which the information was colléuiedd

v. Dep't of Health & Human Servs., 229 F.3d 1158 (9th Cir. 2000). The disclosure must be

“within the scope othe agencys routine use regulations as published in the Federal Register.”
Id. (citing 5 U.S.C. § 552a(e)(4)(D)). The agency invoking the routine use exception meist ha
informed the individual on the form used to collect information or on a sepanatéHar can be
retained by the individual about the routine uses that may be made of the inforidaf@ting

5 U.S.C. § 552a(e)(3)(C); Covert v. Harrington, 876 F.2d 751, 755-56 (9th Cir. 1989)).

The disclosures at issue here met those requirements. The information contained i
McKinley's treatment, counseling, and psychotherapy nwtescollected in an effort to provide
her medical treatment, and the records were disclosed to other VA heattbspoéls for that
same purpose. VA regulations provide that patient records can be useddoiptirposes as:
[0]ngoing treatment of the patief@nd] providing clinical and administrative support to patient
medical care.” Privacy Act of 1974; System of Records, 69 FR 18428-02. Furthermore, those
same regulations provide that the VA can disclose “relevant health care indorma to health
and welfare agencies . . . in situations where the VA needs to act quickly in order ¢ie provi
basic and/or emgency needs for the veteran.” Privacy Act of 1974; System of Records, 69 FR
18428-02, Routine Use No. 40. There are numerous other “routine uses” that allow the VA to
disclose a veteran’s health informatiorotber government agenciesjtside contractorgnd

individuals with whom the VA works to provide health care to veterans.
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In hercomplaint and motion to amend, McKinley alleges that the VA wrongfully
disclesed her VA medical records YA employees. Amd. Compl. at 20; PI. Mot. to Amd.
Compl. at 8-10. The Court finds that theser-departmental disclosusdit well within the
allowable scopef routine uses set forth in the VA Privacy Act regulations.

Finally, the VA hagjivenall veterans notice that medical records can be shared among
VA medicalproviders and employees in this way. VHA Handbook 1605-1, entitled “Privacy and
Release of Information,” states that “individualtientifiable information ray be used on a need
to know basis within the VHA for purposes of treatment, payment, and/or bagedtloperations

without the written authorization of the individuaPtivacy and Release of Informatjddept. of

VeterangAffairs, Veterans Health Administratiddandbook 1605-1, May 17, 2006, available at
http://www.va.gov/VHAPUBLICATIONS/ViewPublication.asp?pub_ID=
1423.

McKinley specificallytakes issue with the disclosure of information in her medical
records taVir. Gabriel Fields, the facilitator of the DBT prograRi. Mot. to Amd. Compl. at 7—
10.McKinley states that Mr. Fields was never part of her treatment team, and thus“diekdot
to know” the full details contained in her medical records. Pl. Mot. to Amd. Compl. at 10.
However, her motion also states that she was considering participating ireMs'$DBT
program, but was reluctant to do so because Mr. Fields was a member of a relgamisation
from whichMcKinley had been excommunicated. PI. Mot. to Amd. Compl. at 3k8.also
admits that her therapy notes indicate that McKinley had a “transference of anggdgdr.
Fields, though McKinley claims that this is a misinterpretation of her statements\ébou

Fields’s involvement in the DBT program. Pl. Mot. to Amd. Compl. at 8.
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There are numerous legitimate reasons why a medicaterowithin the VA would
need access to VA medical records abquatantialVA patient And again, this type of inter-
departmental sharing of medical information among providers, even laefafficial treatment
relationship was established, is well viithhe “routine uses” set forth in the relevant VA
regulations. Therefore, McKinley has not pledéhcts showing that the disclosures were

“improper” under the Privacy AcBeeTungjunyatham, 500 F. App'x at 689.

Even if the disclosure to Mr. Fields did not fit under the “routine use” or “need to know”
exceptionsMcKinley offers nothing other than a bare conclusory allegation that the disclosure
of her records to Mr. Fields was “willfully negligent.” Pl. Mot. to Amd. at Be Bas not alleged
any factsshowng thatdisclosureof her medical record® Mr. Fields was done “without
groundsfor believing it to be lawful,” or with flagrant[] disregdrébr her rights under the Act,

and thus her Privacy Act claim fails a matter of lawTungjunyatham500 F. App'x at 689

(citing Covert v. Harrington, 876 F.2d 751, 756 (9th Cir.1989)).

The same is true for her allegations about the disclosure of her recottsrtonedical
providers at the Portland VAMC. McKinley's third count under the Privacy Aagedi¢hat
Computerized Patient Record System (“CPRS”) in use at the Portland VAME fidbe
adequately protect personal information.” Amd. Compl. at 21. The primary problém wit
“current implementation of th€PRS,” McKinley alleges, is it “does not separate mental health
notes and medical notes.” Pl. Mot. to Amd. Compl. at 16. Her motion for leave to amend lists a
number of VA medical providers who accessed her mental health records whilaiaegamer
for various physical ailment$I. Mot. to Amend Complaint, ECF No. 33, at 16-19.

While McKinley may subjectively believe that these VA medical care providensadid

need to know information about her mental health, her allegations make clear thadaafsli
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accessed her medical information to facilitate treatment of her healthionadithereforethe
disclosures were not made in “flagridrdisregard” for her rights under the Privacy Agte

Tungjunyatham, 500 F. App'x at 689.

McKinley’s second count ainst the VA under the Privacy Act alleges that a VA
security officer told her information about another patient, which “was of course tionaé
that man’s right to privacy.” Amd. Compl. at 21. This count fails because she does not have
standing to assert a Privacy Act violation on behalf of another individual. McKialeedes in
her motion for leave to amend her complaint that this count fails as a matter Btf.|&tot. for
Leave to Amd. Compl. at 15.

McKinley’s fourth count under the Privacy Aalleges that unidentified individuals at the
VA “responsible for policies and implementation of those policies related to, butnitedito,
VA employee support, staffing, and training” violated the Privacy Act by faibrepequately
train or syport other VA employees in “what constitutes a violation of privacy.” Amd. Compl.
at 22.

Although not pleaded as such, the Court construes this allegation as a tort claim for
failure to supervise and train employees. As explained previously, the FTGAdes a limited
waiver of the sovereign immunity of the United States for torts committed brafemheployees

acting within the scope of their employmerititirse v. United States, 226 F.3d 996, 1000 (9th

Cir. 2000) (citation omitted). “However, the FTGAVaiver of immunity is limited by a number
of statutory exceptions. Jthe] causes of action fall within one or more of these exceptions, then
the federal courts lack subject matter jurisdiction to hear her claidagciting 28 U.S.C. 8

2680).
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One ofthese exceptions is the-salled “discretionary function exception,” codified at 28
U.S.C. § 2680(a)d. at 1001. “The discretionary function exception precludes claimssadha
United States which aréased upon the exercise or performance oratheé¢ to exercise or
perform a discretionary function or duty on the part of a federal agency or aryempfdhe
Government, whether or not the discretion was abuséd. (citing 28 U.S.C. § 2680(a)).
Allegations that a policynaking defendant wasgligent or reckless in supervising of training

employees “fall squarely within the discretionary function exceptioh (citing Gager v. United

States 149 F.3d 918, 923 (9th Cir.1998) (government’s decision to forego employee training

was a discretiong one);Tonelli v. United States0 F.3d 492, 496 (8th Cir.1995) (“Issues of

employeesupervision and retention generally involve the permissible exercise of policy
judgment)).

Thereforgthe Court lacks subject matter jurisdiction oMaKinley’'s FTCA claim
based on the alleged failure to train or supervise employees on the requiremearofacy
Act.

Finally, althoughher amended complaint specifically allegeBrivacy Act claim against
Robert Tell, Manager of the Outpatient Martealth Clinic, her reply brief conceded that a
claim under the Privacy Act can only be brought against the agency. Pl. RepINEQG®, at

12;seeUnt v. Aerospace Corp., 765 F.2d 1440, 1447 (9th Cir. 1885)4ining that “the

private right of civilaction created by the Act is specifically limited to actions against agencies
of the United States Governm@ntThereforeMr. Tell is dismissed.

In sum, McKinley’'s Amended Complaint and motion for leave to file a second amended
complaint fail torecitefacts sufficient to state a claim that the VA violated her rights under the

Privacy Act.Thereforethe Government’s and the Individual Defendants’ motitmdismiss
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McKinley’'s Privacy Act claims argranted. Moreosr, McKinley’s motion to amend does not
contain any additional facts from which the Court can constiegally sufficient claim uref
the Privacy Act. Accordingly, her motion is denied because any amendment wouldebe futil

Johnson v. Buckley, 356 F.3d 1067, 1077 (9th Cir. 2004).

4. Tort ClaimsAgainst VA Police Officer Daniel Spinas

Finally, McKinley asserts an FTCA claim for “breach of duty of care” or “negligence”
against Daniel Spinas, the VA police officer who wrote the police report of JaBuasident.
Pl. Resp. at 13—-14. McKinleglaims that Spinas’seport “has too many errors, inconsistencies,
and omissions, to list.” Amd. Compl. at 2®he specificallyakes issue with the portion of the
reportwhich indicates thaDr. Matthews reported to Officer Spingmat “McKinley told her
(Matthews) she (McKinley) had a gun and threatened to kill herself or somserieGax
Declaration, Exhibit 3, ECF No. 3%-at 2. McKinley claims that she “specifically told [Dr.
Matthews] that$he] did not have a gun.” Amd. Compl. af®erefore, she alleges, “either [Dr.
Matthews] lied in her statement to the police or the police lied in the incident repord.” A
Compl. at 9.

Even assming that McKinley's allegatiothat Officer Spinas falsified the police report
is true, her clainagainst OfficeiSpinas must be dismissed. The mere existence of a false police

report does not, by itself, violate any of McKinley’s federal rigeeLandrigan v. City of

Warwick, 628 F.2d 736, 744 (1st Cir. 1980) (“For purposes of recovering damages at least, we
do not see how the existence of a false police report, sitting in a drawer in ssfaiime, by
itself deprives a person of a right secured by the Constitution and laws.”) f @rdyfalsified
police report was the basis of some future action or was disseminated in somewarte

McKinley’s rights have been violateldl.
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Here, Officer Spinas wrote the police report after Drs. Matthews aneiTpliaced
McKinley under the hospital hold and after the VA police had taken her into cubtolinley
does not allege any future action based on that false report, and therefore gylckimot show
that Officer Spinas violatedne of McKinley’s “clearly establishedonstitutional rights.
Therefore, to the extent that McKinley alleges a claim against Offiacea$m his individual
capacity, that claim fails as a matter of law because Officer Spirasitied to qualified

immunity. Ashcroft 131 S. Ct. at 2080.

Additionally, to the extent that McKinley seeks to sue the Government for Office
Spinas’s alleged fraud, the FTCA specifically “exempts the United Statedifbility for fraud

committed by an employeeJbhnson v. United States, No. C-13-2405 EMC, 2013 WL 6502818,

at*5 (N.D. Cal. Dec. 11, 2013) reconsideration denied, No. C-13-2405 EMC, 2014 WL 93948

(N.D. Cal. Jan. 9, 2014) (citing 28 U.S.C. § 2680(Whnee Grazing Ass'n Inc. v. Fieldi37

F.2d 694, 697 (9th Cir. 1981 Accordingly, all of McKinley’s claims against Officer Spinas are
dismissed.

I
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ORDER
For the reasons statdtle IndividualsDefendantsmotionto dismisg34] is GRANTED.
Individual defendants Dr. Matthews, Dr. Turner, Ms. Utterberg, Ms. Anger, Mr.arel
Officer Spinas are hereby dismissed. Gwvernment’s motion to dismiss [29]&GRANTED,
and McKinley’'s second, third, and fifth claims for relief are hereby dishiddeKinley’s
motion for leave to file a second amended complaint [33] is DENi&tawuse it is futile.
McKinley's medical malpractie claim against the United States for the conduct of the various

VA medical providers remains.

IT IS SO ORDERED

Dated this 6/ day of %/LW , 2015.
J _
Mty o

]

MARCO A. HERNANDEZ

UnitedStates District Judge
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