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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

ROSS DRESS FOR LESS, INC. Case No. 3:14-cv-1971-SlI

Plaintiff, FINDINGS OF FACT AND
CONCLUSIONS OF LAW
V.

MAKARIOS-OREGON, LLC , and
WALKER PLACE, LLC ,

Defendants.

Thomas V. Dulcich and Rebecca A. Boyettelt®ABE WILLIAMSON & WYATT, PC, 1211 S.W.
Fifth Avenue, Suite 1900, Portland, OR 972G4egory D. Call and Tracy E. Reichmuth,
CROWELL & MORING, LLP, 275 Battery Street, 23rd Flo@an Francisco, CA 94111. Of
Attorneys for Plaintiff.

Jeffrey M. Edelson and Molly K. Honoré,AdkowITz HERBOLD, PC, 1211 S.W. Fifth Avenue,
Suite 3000, Portland, OR 97204. Of Attorneys for Defendant Makarios-Oregon, LLC.

Darian A. Stanford and Keith A. PittLSDE NELSONSTANFORD, 111 S.W. Fifth Avenue, Suite
1940, Portland, OR 97204. Of Attorneys for Defendant Walker Place, LLC.

Michael H. Simon, District Judge.
This case involves a dispute over a lessebligations upon the expiration of two
leases—negotiated with two segi@ landlords for two conjoidebuildings—that have spanned

more than 50 years. Plaintiff Ross Dress For Less, Inc. (“Ross” or “Plaintiff”) is the successor in
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interest to the original lessee. Defendank®tas-Oregon, LLC (“Makarios”) and Walker Place,
LLC (“Walker Place”) (collectivef “Defendants”) are the successors in interest to the original
lessors. Ross brings this actiagainst Defendants, seekingudipial declaration that Ross’s
proposed end-of-lease plans sgtiRbss’s obligations under thdeeant leases. Makarios and
Walker Place both assert countargis for a judicial declaratioeiarifying the extent of Ross’s
end-of-lease obligatiorend breach of contract. The partiesesgl to bifurcatéheir declaratory
actions (“Phase 1”) from Defendants’ breactcohtract claims for daages (“Phase II”).

To address the matters at issue in Phase I, the Court held a bench trial from May 2 to
May 13, 2016. Having weighed and evaluated athefevidence in the same manner that it
would instruct a jury to do and having fullgresidered the legal arguments of counsel, the Court
makes the following Findings of Fact and Conclusions of Law pursuant to Federal Rule of Civil
Procedure 52(a) and DENIES IN PART AND GRASITN PART all three parties’ requests for
declaratory relief.

FINDINGS OF FACT

The Court finds the following facts laypreponderance of the evidence.

A. Stipulated Facts
1. Ross

1. Ross is a Virginia corporation thatesptes discount retail department stores
across the country.

2. Ross is currently a tenant in two atedtibuildings in downtown Portland located
at 618 SW Fifth Avenue (the “Richmond Buildit) and 620 SW Fifth Avenue (the “Failing
Building”).

3. Ross leases a portion of the Failing Buigd{specifically, the basement, first, and
second floors) and the entiyeatf the Richmond Building.
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4. Ross operated a “Ross Dress for Letsfe at the location from 1996 until the
summer of 2014. Ross has operated a “dd’s Discostisg at the locain from the summer of
2014 through the present.

2. The Richmond Building

5. The Richmond Building is owned by defenti®akarios. Makans is an Oregon
limited liability company, owned by members of the Calomiris family.

6. The Richmond Building was construciadts present form between 1951 and
1953 and consists of five floors and a mezzanine.

7. Persons related to Makarios purchasedRichmond Building from New York
Life Insurance Company (“New York Life”) in approximately 1986.

8. New York Life owned the Richmoriguilding from approximately 1956 to 1986.
J.J. Newberry Company (“Newberry”), the anigl lessee, owned the Richmond Building for a
brief period in 1956.

9. From completion of construction 1953 until the transfer of ownership to
Newberry, the Richmond Building was owned by aesedf related entities that the parties refer
to as the “Failings.”

10. The predecessor to the Richmondduog (also known as the “Richmond
Building”) was also owned by the Failings frats original construction until it was razed

sometime before 1951.

! Members of the Calomiris family quired the Richmond Building in 1986. In
approximately 2011, Makarios, organized by members of the Calomiris family, acquired the
building.
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3. The Failing Building

11. The Failing Building, which is also sotimes referred to as the “620 Building,”
is owned by defendant Walker Place, an Oregon LLC.

12. The Failing Building was originallyoastructed in approximately 1907 as a six-
story building. An additional gifloors were added in 1913.

13. The Failing Building today consiststafelve floors and is listed on the National
Register of Higtric Buildings.

14. The Failings owned the Failing Building from 1907 until 1976, when it was
purchased by Henry A. Miller, who oged the building as “Pacific 620.”

15. On February 1, 1997, Pacific 620 sihld Failing Building to 620 Associates.

16.  Walker Place purchased the Ridnd Building from 620 Associates on
December 1, 2006.

4. Newberry

17. Newberry was a national retail chain opiaga“variety” stores across the country.
It operated a store in downtovortland, Oregon, from 1927 to 1996.

18. Newberry’s parent corporation, Maty Corporation, filed for Chapter 11
bankruptcy in 1992, which resulted in Newbésrgiosure of the Rtland store in 1996.

19. Newberry and Ross negotiated the teaina Lease Assignment and Assumption
Agreement (“Assignment”), dated January 25, 1288jgning Ross all of Newberry’s rights and
obligations under the respectivases. The bankruptcy courethapproved the assignment.

5. The Leases

20. On August 20, 1946, at a time when thidirigs owned both the Failing Building
and the original Richmond Building, the Failingstered into a lease with Newberry (the
“1946 Lease”).
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21. The 1946 Lease (Ex. 8 and Ex. 304églled for Newberry to raze the original
Richmond Building and construct a new Richma@hdlding consistent with various design
mandates.

22. Newberry razed the original Richmond Building sometime before 1951 and
oversaw the construction of the new Richm&uilding, which was completed and dedicated
in 1953.

23. The basement, first, and second #oairthe Failing Building connected
seamlessly with the basement, first, and second floors of the adjacent new Richmond Building.
Those combined floors spanning the buntgs created Newberry’s retail space.

24. The 1946 Lease was amended twice, in wayselated to this lawsuit. The first
amendment occurred on April 5, 1954 (Ex. 532)d the second togitace on June 23, 1955
(Ex. 533).

25. In August 1956, the Failings sold the new Richmond Building to Newberry
(Ex. 107). In September 1956, Newberry ghiel Richmond Building to New York Life
(Ex. 108)°

26. Newberry entered into a lease for Riehmond Building with New York Life on

September 24, 1956 (the “1956 Richmond Lease,” Ex. 1 and Ex. 301C).

2 Exhibits received in evidee at trial are referred to 48x.” followed by the number of
the exhibit and, if applicable,specific page number. Docketteas in the court record are
referred to as “Dkt.”

% The parties stipulated thtite sale to New York Life occurred in October 1956. The
undisputed evidence, includingliibit 108, establishes, howevénat the sale occurred in
September 1956. The Court therefore assumes thattties’ stipulation included a scrivener’s
error.
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27. On August 31, 1956, approximately anth before the 1956 Richmond Lease,
the Failings entered into a new lease with Neswpfor the Failing Building (the “1956 Failing
Lease,” Ex. 91 and Ex. 301B).

28. The 1956 Failing Lease was amended five additional times: on
September 30, 1983 (the “Fourth Amendmenk’ & and Ex. 301D); on February 21, 1990 (the
“Fifth Amendment,” Ex. 93 and Ex. 301E); &farch 1, 1996 (the “Sixth Amendment,” Ex. 94
and Ex. 301F); on October 20, 2006 (the “Seventh Amendment,” Ex. 95 and Ex. 301G); and on
May 6, 2009 (the “Eighth Amendment,” Ex. 96 and Ex. 301H).

29. The Fourth Amendment in 1983 and the Fifth Amendment in 1990 were between
the Failings and Newberry.

30.  The Sixth Amendment in 1996 was between Pacific 620 and Ross.

31.  The Seventh Amendment in 2006 Wwasveen 620 Associates and Ross.

32. The Eighth Amendment in 2009 was between Walker Place and Ross.

33. Both the 1956 Richmond Leamad the 1956 Failing Lease expire on
September 30, 2016.

B. Facts the Court Finds Established at Triaf
1. The Richmond Building Construction and Failing Building Remodel

34. To accomplish the connection between the Richmond Building and the Failing
Building at the basement, first, and secondf$, Newberry perfectly aligned the Richmond

Building'’s floor structure with the existing floomratture of the Failing Biding at those levels.

* The Court’s findings of fact regarding the physical appeardayeyt, and conditions
of the Richmond Building and the Failing Buid are based on, in addition to the evidence
received at trial, a judiciaite visit to the two buildigs that took place on May 10, 2016.
Representatives and counsel for the three partiespresent for the entirety of the judicial site
visit and documented the visit with photographs.
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After aligning the floors, Newberry poured new cagte slab floors that cross from one building
to the next and span the gap between the buildatgsl framing. The concrete slabs are four to
six inches thick on each floor.

35. In contrast to the basement, first @econd floors of the Richmond Building, the
third, fourth, fifth, and mezzanine floors oktiRichmond Building are not connected to the
Failing Building. The third floor of the Richmond Biing directly touchespr abuts, the Failing
Building. At the fourth floor and above, howey#re Richmond Building “steps back” from the
Failing Building. Thus, although the buildings altithe northwest staiower all the way to
roofline of the Richmond Building, the RichmoBdilding does not abut against the Failing
Building along most of the foth, fifth, and mezzanine floors.

36. At the basement, first, and second #owofrthe buildings, there are six columns on
each side of the property line. thte basement level, the colas in the Richmond Building are
separated from the columns in the Failing Buigdby 28 inches. On the first and second floors,
the columns on each side of the property limesmparated by 19 inches. The twelve columns on
each floor are encased in concrete “fireproofiagéh that the columns of the buildings are
connected and the space between tles®is of columns is not visible.

37. Newberry built escalators between thedmaent, first, and second floors of the two
buildings. The escalators—including escaldteams also encased in concrete fireproofing—
crossed the property line. If the beams, wistith cross the property line today, were to be

severed, the beams would requirditidnal support in each building.

> The stated distances betweba columns are per the 1951 plans. Because the columns
are encased in concrete fireproofing, the @atlistances between the columns cannot be
confirmed without destructive testing. Nach destructive testing has taken place.
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38. At the end of construction, the Riatina Building had three elators (two freight
elevators and one passenger eleyaerving all of the floors, inading the basement. As part of
the 1951-53 construction, Newberry did not addemnove any elevators in the Failing Building.
The Failing Building continued tikave a separate lobby and elevdiank, with service to the
basement and office space on the third floos @ove, which Newberry did not lease. The
Failing Building did not have its own set okehtors for service between Newberry’s retail
floors.

39. Several staircases, including ad@d Staircase” in the Failing Building,
connected the basement, first, and secamat$l of the Richmond Building and the Failing
Building.

40. Both buildings had restrooms that customers could access in the basements and on
the second floors. There were also restroomthe third, fourth, and fifth floors of the
Richmond Building.

41. Both before and after the 1951 congtaug the Failing Building did not have its
own loading door or street loading area. Réteitling occurred througihe Richmond Building.

42. On the Failing Building side, the basmt extended under the sidewalk. Newberry
had access to the area under the sidewadkered to as the “sidewalk vaults.”

43. Also on the Failing Building side, Newitoy had access to a steel exhaust stack,
referred to as the “vent stack,” that preddlbes1951 construction. The vent stack is supported
by the second floor of the Failing Building apenetrates the seconddk ceiling. Where the
vent stack penetrates the second floor ceilingfitist and second floors of the Failing Building
jut out from the rest of the building such tpatit of the Failing Building’s second floor has its

own roof that is exposed to the elements. Témt stack extends through this second floor roof
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and continues up the southeast corner of ext&agade, past the parapet on the twelfth floor.
Newberry used the vent stack to vent exhawshfrestrooms and the hood of a lunch counter in
the store. The Failing Building landlord coulddt have sealed of§evered, or otherwise
decommissioned the upper levels of the venkstathout interfering with Newberry’s use of

the vent stack. No other tenant i thailing Building used the vent stack.

44. The Richmond Building’s exterior wallgelctly abut against the adjacent Caplan
Building, a building on the same block theds built in approximately 1910. The Failing
Building’s exterior walls directly abut agairthe adjacent Kress Building, another building on
the same block that predates tlastruction of the Richmond Building.

2. The Leases and Deeds
a. The Richmond Building

45, In August 1956, the Failing Landlordeeded the Richmond Building to
Newberry. According to the deed (the “NewbelDged”), “the foundations and footings” of the
Richmond Building and the Failing Buildinghall be and remainommon foundations and
footings for the mutual use and benefit of theipa hereto, their heirs, successors and assigns,
so long as said foundations and footings sttalhd, and this agreement shall be deemed a
covenant running with the land.”

46. Notwithstanding the commdoundations and footingthe Newberry Deed also
created an easement allowing the parties terexach other’s property, exercisable at the time
Newberry or its successors ceased to occupyRribhmond Building or Neberry’s leased space
in the Failing Building,

to the extent reasonably requitedemove the escalators crossing
the property line and properly close up the openings in the floors

®Ex. 107 at 1.
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which accommodate such escalators, construct such good and
sufficient masonry curtain wallong the property line between
the Failing Building and the preses hereby conveyed as may be
required to physically separataid structures, and make such
alterations and changes in andhe electrical, plumbing and other
systems and apparatuses as may be necessary to completely
separate said buildingds.

47. In September 1956, Newberry entered into a “sale leasé{baugaction with
New York Life. On the same day, Newberrylibdeeded the Richmond Building to New York
Life and signed the 1956 Richmohdase with New York Life.

48. Similar to the Newberry deed, the déedNew York Life (the “New York Life
Deed”) required that the fountilans and footings of the Bimond Building and the Failing
Building remain in common “so long ascéufoundations and footings shall stafid.”

49. Further, the New York Life Deexthoed the Newberry Deed’s easement
provision, granting New York Life an easemenetder the Failing Buildlig, exercisable at the
time the grantor or its successors should ceasediapy the Richmond Buiildg or leased space
in the Failing Building,

to the extent reasonably requitedemove the escalators crossing
the property line and properly close up the openings in the floors
which accommodate such escalators, construct such good and
sufficient masonry curtain wallong the property line between
said ‘Failing Building’ and [th&Richmond Building] as may be
required to physically separataid structures, and make such
alterations and changes in andhe electrical, plumbing and other

systems and apparatuses as may be necessary to completely
separate said buildings.

"Ex. 107 at 2.
8Ex. 108 at 1.

®Ex. 108 at 1.
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50. The 1956 Richmond Lease to Newberry also contained a provision for separating
the Richmond Building from the Failing Buildirag the end of the lease. In § 16.02, the 1956
Richmond Lease states:

The Tenant [Newberry] agrees thatior to the expiration of this
lease or, in the event of termination of this lease for any reason
whatsoever, promptly after such terminatithg Tenant, at the
Tenant’s sole cost and expenshall make such alterations to

the buildingthen erected on the demised premisasshall be
necessary to constitute such buihd) an entirely independent and
self-sufficient structure.Such alterations shall includgwithout

in any way limiting the generality of the foregoing, the removal of
escalatorsthe construction of footings and a masonry curtain
wall along the westerly boundary linéthe demised premises, the
removal of any facing encroacigi upon adjoining premises, the
removal of signs, the relocation of plumbing, drain pipes,
sprinklers, electrical wiring, lightig fixtures and exhaust ducts, the
installation of a new soil connectiom the city sewer, a new steam
connection and new electrical siee/conduits and equipment and
provision for a new toilet and resiom. The provisions of this
Section 16.02 shall survive thepgsation or any termination of

this leasé?

51. Additionally, the 1956 Richmond Leasmntained provisions relating to the
condition in which Newberry promised tauwen the building. In § 16.01, the lease states:

The Tenant shall, upon the expiration or termination of this
leasefor any reason whatsoevsyrrender to the Landlord the
buildings, structures and building equipment then upon the
demised premises, together walhalterations ad replacements
thereof then on the demised premisegood order, condition
and repair, except for reasonable wear and teprovided,
however, that if the Tenant dhhave made any alteration or
alterations adapting the buildjs, structures and building
equipment upon the demised premises for multiple occupancy,
then, in such event, prior to the expiration or termination of this
lease, the Tenant, at the Landlsrrequest, shall restore said
buildings, structures and building equipment to the order and
condition which existed prior tsuch alteration or alterations.

19 Ex. 1 at 42-43 (emphasis added).

1 Ex. 1 at 41 (emphasis added).
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52. Newberry also agreed to sever&destprovisions in the 1956 Richmond Lease
that are relevant to this lawis. In 8 4.01, Newberry agreedathit would not, without the
landlord’s prior permission, use the Richmondl&ung “for any purposether than mercantile
purposes?

53. In 8 4.02, Newberry agreed that it wahutthroughout the demised term, and at no
expense whatsoever to the Landlord,” enslia¢ the condition of the Richmond Building
complied “with all laws and ordimees and the orders, rules, redigdns and requirements of all
federal, state, county and maipal governments, and appropriate departments, commissions,
boards and officers theredf"Newberry agreed to ensure cdrapce with all laws, ordinances,
rules, and regulations, bothoteseen and unforeseen, ordinasywell as extraordinary, and
whether or not the same shall presently be wittencontemplation of thegarties hereto or shall
involve any change of governmental policy ajuige structural or dxaordinary repairs,
alterations or additions-* Moreover, Newberry agreed toseme compliance “irrespective of the
cost thereof

54. Section 7.01 obligated Newberry‘throughout the demised term, at no expense
whatsoever to the Landlord, take good care ofitiaised premises . . . and . . . not do or suffer
any waste with respect theret8.This requirement meant that Newberry agreed to “promptly

make all repairs, interior and exterior, stiral and non-structurabrdinary as well as

12Ex. 1 at 9.
BEx. 1ato.
“Ex. 1ato.
B Ex. 1ato.

¥ Ex. 1 at 15-16.
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extraordinary, foreseen as well as unforeseecessary to keep said buildings and
improvements in good and lawful order and conditiiiThe lease expressly defines “repairs’
as applied to building equipment” as includiingplacements, restoration and/or renewals when
necessary’® The section further requires Newberryteep and maintain all portions of the
demised premises, including, without limitatiaf, building equipment, heating plant and
system, air conditioning plant and system, andstiewalks adjoining the same, in a clean and
orderly condition, free of accumulatiaf dirt, rubbish, snow and icé®

55. In 8 9.01, the 1956 Richmond Lease requires Newberry to “make no structural
alterations to the building douildings now or heeafter erected upon the demised premiées.”
Section 9.01 further requires Newberry to refifaom “mak[ing] any other alterations which
would change the character of said buildindpwitdings, or which would weaken or impair the
structural integrity, or lessen the value of daidlding or buildings, whout the prior written
consent of the Landlord, which consshall not be unreasably withheld.**

56. The 1956 Richmond Lease is a “tripledeeise,” meaning that the tenant is
responsible for taxes, insurance, and all otix@enses for the operatiaepair, and maintenance
of the leased premises.

57. The Richmond Lease’s original term was for 30 years, expiring in

September 1986. The Richmond Lease providedekiewy that Newberry had the option to

"Ex. 1 at 16.
BEx. 1 at 16.
YEx. 1 at 16.
2Ex. 1 at 20.

21 Ex. 1 at 20.
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exercise three ten-year extenss, with the term of the lasktension expiring on September 30,
2016. Newberry and its successors could exercesethenewal options provided that the tenant
“shall not be in default, at the time whemyasuch option shall be exercised by the Tenant
hereunder, or at the expirationtb® current ternof the lease®?

b. The Failing Building
58. The 1946 Failing Lease provided ttet Richmond Building “shall be so
constructed that by the instdltan of partition walls betweeibh and the Failing Building, it can
be used as a self contained [sic] buildingexgards plumbing, heating, wiring and vertical
transportation
59. On August 31, 1956, the Failing landloatisl Newberry amended and restated the
1946 Failing Lease with the 1956 Failing LeaHais latter lease, among its many provisions,
stated that at the termination of Newberryisaiecy in the Failing Building, Newberry would “at
[Newberry’s] sole cost and experde and perform such work as shall be necessary to
physically separate, and constitute entirelydependent and self-sufficient, the [Failing
Building] from the adjacent ‘Richmond Building’ premise¥* The lease, “[w]ithout limiting
the generality of the foregoing,” stak that this work must include:
removal of the escalators and ttlesing in of the openings in the
floors and walls of the Failing Building which accommodate the
same; construction of footings and masonry curtain walls along the
easterly boundary line of the demised premises; and such
appropriate alterations, changeslaelocations of portions of the
plumbing, electric, and other systems and apparatuses as may be

necessary to make the ‘Failing Building’ space independent of the
‘Richmond Building’. The material used in said work shall

22§ 21.01 of the 1956 Richmond Lease, Ex. 1 at 46.
ZEx. 8 at 17.

24 Ex. 301B at 4 (emphasis added).
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conform to the material of sakhiling Building, and the work
shall be done in a good and workmanlike marner.

60. Among its other provisions, th856 Failing Lease contained requirements
relating to the condition in which Newberry covereghto return the premas at the end of the
lease. Newberry agreed, amongestthings, to “at its own coand expense keep the leased
premises in good condition and repauring the term of the leasand, at the expiration of the
term of the lease, to “surrend@e premises to the Lessors in the same condition as that in
which the Lessee is, by the terms of this leaskgatied to put the premises, reasonable use and
wear thereof, . . . exceptetf Newberry also agreed “[n]ot tbmmit or suffer any strip or waste
of the leased premise$’”

61. The 1956 Failing Lease further requiNsvberry to comply with, “at its own
expense,” all relevant federal, state, and daws, ordinances, ruseand regulations . . .
pertaining to the leased premisescasioned by or affecting the use of the leased premises by
Lessee.® Under the lease, however, Newberry wasresponsible for compliance “in so far as
such laws, ordinances, rules and regulations meqyire structural changes in or additions or
improvements to the foundation, extenealls, roof or silewalks thereof?® The lease
prohibited Newberry from makindtarations that “change the genlesituctural character of the

130

building.

> Ex. 301B at 4.

26 Ex. 301B at 8-9.
?"Ex. 301B at 9.

8 Ex. 301B at 9-10.
29 Ex. 301B at 10.

30Ex. 301B at 6.
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62.

Under the Premises Clause of thdifialease, Newberry leased “certain space

in the building,” defined as:

63.

64.

65.

All of the first or ground floor ofthe Failing Building] except the
building entrance, elevator lobbyeghtors and main stairway; all

of the basement under said building except the space occupied by
the heating plant and necessarga@mnow used by Lessors in the
operation and management of shidlding . . . ; and all of the

second floor of said building egpt the portion thereof used for
elevators and stairways.

The “heating plant” for ¢hFailing Building is not lodad in the sidewalk vaults.
The 1956 Failing Lase also specifies:

The Lessors do not warrant teethessee a continued use of the

open space under the sidewalks adjoining the leased premises, but
the Lessee shall have the use of this space and shall enjoy all the
rights to such space as would accrue to the Lessors had they
remained in full possession of the premi¥es.

The 1956 Failing Lease is a “triple-net lease,” meaning that the tenant is

responsible for taxes, insurance, and all oix@enses for the operatiagepair, and maintenance

of the leased premises.

66.

The 1956 Failing Lease’s original term was for 36 years, expiring in

February 1987. The lease was amended about September 30, 1983; February 21, 1990;

March 1, 1996; October 20, 2006; and May 6, 2008ngithe tenant the option to extend the

lease up to January 31, 2043. The current term is set to expire on September 30, 2016, and Ross

does not seek to extend the lease beyond that date.

31 Ex. 301B at 2.

32 Ex. 301B at 10-11.
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3. Ross’s Tenancy
a. Ross’s Acquisition of the Leashold Rights and Obligations

67. Newberry and Ross negotiated tirens of the Assignment, dated
January 25, 1996, and submitted that Assignneetite bankruptcy court for approval on
February 9, 1996.

68. The Assignment provided that Rossd assume frolewberry “all of
Assignor’s leasehold estate amght, title, interest and obligi@ns in, to and under [the 1946
Failing Lease as restated by the 1956 Failiagde] and [1956 Richmond Lease] and [the
Failing Building] and [the Richmond Buildingi} their respective esting ‘AS IS’ physical
conditions.®?

69. Under the Assignment, Ross, as tlssignee, retained the right to void the
Assignment on or before February 15, 1996, if Nesodid not satisfy a number of conditions
before closing the transaction. One of the cooias was “[ijnspection and approval by Assignee
of the physical condition of [the premis@s¢luding, without limitation, structural matters,
mechanical and utility systems, roof and degje systems and environmental considerafidn.”

70.  Another condition in the Assignmentsmie receipt by Rosd “[a]n estoppel
certificate, in a form satisfactory to Asseg executed by each landlord/lessor in form
reasonably satisfactory to Asseg verifying, among other thingkat there are no defaults
under the respective Lease bgsfignee and no circumstancesahhif uncorrected, would

become a default, other than defaults which belicured by Assignor at the close of escrow as a

%3 Ex. 8 at 2 (emphasis in original).

34Ex. 8 at5.

PAGE 17 — FINDINGS OF FACRAND CONCLUSIONS OF LAW



result of this Assignment® Such certificates are commonlyedgsin the industry to effect
waivers of lease rights.

71. Newberry never obtained and, thusyer provided to Ross any estoppel
certificate from the landlords of either the Riatrd Building or Failing Building as discussed in
the Assignment. Ross did nosigat on receiving any estoppmdrtificate and accepted the rights
and obligations of the Assignment diishe failure of this condition.

72. Ross took no steps to void the Assigmt. On February 15, 1996, the bankruptcy
court approved the Assignment.

73. On March 1, 1996, Ross entered intoxdtSAmendment to the Failing Lease.
Ross affirmed that it had assumed alNa&wberry’s existing obligationsjricluding specifically,
but not by way of limitation, the obligation to pRically separate and restore the premises at
the expiration or uportermination of the Leasgas described in the paragraph entitled
‘Severance’ on page 3 oféhAugust 31, 1956 amendment anstaéement of the Leasé>”

74. The Sixth Amendment also gave Ross the right to remodel the Failing Building
after obtaining written approval of the planarfr the landlord. “In altering or remodeling the
leased premises,” Ross agreed that it would ifjate or change the gera structural character
of the leased premises or the building of vahlce premises are a part” and that Ross would do
all work “in full compliance with all federal, state and municipal laws and regulatféioss
further agreed that it would “bear any respotigjbior costs and expenses associated with any

modifications to the building wibh, as a result of Lessee’s work or other activities in the

% Ex. 8 at 6.
3 Ex. 94 at 1 (emphasis added).

3TEx. 94 at 3.
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building, may be required by feds, state or local laws®™® Such laws included but were “not
limited to the Americans with Disabilities Adeismic laws, fire and life safety laws,
environmental or hazardous tedal laws and regulations®

b. Ross’s Modifications to and Use of the Buildings

75. In June 1996, Ross submitted remodel piatise City of Portland (“the City”).
Ross proposed renovating the twaldings’ first and second floot® make the new Ross store
look consistent with Ross’s other retail stoiRaess did not propose any renovations or repairs to
the upper floors of the Richmond Building. Planstfee remodel were plibly on file with the
City.

76.  As part of the remodel plans, Rossgmsed removing one staircase and covering
the Grand Staircase between the first floor twedbasement of the buildings. Ross wanted to
remove or close these staircases because Rbsastdplan to use the basement space for retalil
purposes.

77. In its plans submitted to the Ciioss designated the unused area in the
basements as “VACANT NO OCCUPANCY — NO STORAGE SEPARATE PERMIT
REQUIRED FOR OCCUPANCY® The “vacant” designation meant that Ross would not have

to meet certain code obligations required for areas with occufancy.

¥ Ex. 94 at 3.
¥ Ex. 94 at 3.
“0Ex. 111 at 6 (emphasis in original).

“1 As discussed in the Court’s Opini and Order dated March 25, 2016 (Dkt. 99),
in 2004, the City added Chapter 24.85, Seidb@sign Requirements for Existing Buildings
(“Title 247), to the Portland City Codé&ee Dkt. 60-6. Title 24 estables baseline occupancies
for all buildings based on the permit drawingsreoord with the Cityn 2004. If, after 2004, the
baseline occupancy increases by 150 occumantsore, Title 24 requires seismic upgrades so
that historical buildings meet current codanstards. Because the 1996 remodel to the Richmond
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78. The basements of the two buildingniated accessible by elevators and a small
staircase for storage and office space.

79. The City approved Ross’s plansgdine Ross store opened for business on
October 17, 1996.

80. During Ross’s tenancy, Ross electeddcommission or remove certain heating,
ventilation, and air conditioning (“HVAC?”), ettrical, and plumbing systems and building
equipment, particularly in the unused portiafishe basements and in the third through
mezzanine floors of the Richmond Building.the spaces that no long had heating, Ross
installed freeze-protection systems. These changée buildings were not shown in the plans
submitted to the City in 1996.

81. Ross left systems, equipment, and other elements of the buildings that were
already decommissioned by Newberry or detatiog (such as the restrooms on the unused
floors of the Richmond Buildingh their then-existing statés of May 12, 2016, the portions of
Failing Building leased by Ross had no working restrooms.

82. Additionally, Ross decommissioned one of the freight elevators in the Richmond
Building. As the other two elevators in thecRinond Building wore down from use, Ross used
the decommissioned elevator for spare partepair the othetwo elevators.

83. In 2004, with the knowledge and consertheflandlords, Ross removed most of
the escalator structures thateped the property line. Ross did netnove the escalator beams.

These beams still cross the property lineMeen the two buildings. Nothing in Ross’s

Building and the Failing Building basements ad&sed the allowable occupancy by more than
150 occupants, restoring the basementse@th-1996 occupancy capacities would require
seismic upgrades.
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correspondence with the landlords indicates,wag or the other, whether the landlords
expected that Ross would remove or sever thala®r beams at the expiration of the leases.

84. During its tenancy, Ross did not use the¢ipos of the basementhat it specified
as “vacant” in the plans submitted to the Citys®did, however, occasionally use the sidewalk
vaults of the Failing Building for storage. Rds®l continuous access to the sidewalk vaults.

85. Ross did not use the third floor and above of the Richmond Building. Nor did
Ross use the vent stack in the Failing Building. Ross did, however, have unlimited access to all
floors of the Richmond Building. Ross also had actes$ise vent stack on the second floor of
the Failing Building, such that Ross could hathesen to make use of that apparatus.

86. Separate gas meters for both buildiaugslocated in thRichmond Building. The
Failing Building does not have its own gas meter.

c. Ross’s Communications with its Landbrds Regarding Modifications and
Lease Obligations

i. Correspondence and Interactions with the Richmond Building
Landlords

87. On February 5, 1997, Ross sent a letténedCalomiris family’s representative,
Bradley Miller. The letter stateithat Ross had previously “odeoked” any requirement to send
construction plans to the Richmond Building landitt@he letter added that Ross was sending
copies of the plans for the landlord’s recorse letter also stated that Ross would provide
copies of any certificate of occupancy whebatame available. Makarios offers no evidence
that Ross failed to send to Mr. Miller the ctrastion plans in Februg 1997, and the Court
finds that Mr. Miller, serving athe Calomiris family’s agent, did receive Ross’s construction

plans in February 1997.

“2Ex. 542 at 1.
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88. On April 14, 1997, Mr. Miller notified Rss that the Calomiris family believed
that Ross had made unauthorized alteratiotisedrichmond Building basement that changed
the character of the building and decreabedouilding’s value. On April 23, 1997, Ross
responded to Mr. Miller, stating that the changethe basement did nobnstitute structural
changes and did not decrease the value of the building.

89. On April 17, 1998, Mr. Miller notified Roskat Ross needed to make repairs to
the Richmond Building because the Calomiris farttilggs a very serious concern regarding the
repair and maintenance of the Building, its ddad and whether it is structurally sountf.The
letter stated that if Ross did naire the lease violations, “thendlord will pursue its remedies
under the Lease™

90. On December 22, 1998, Ross replieditizd hired structural engineers to
evaluate the building and that it ‘fis excellent conditins structurally.** Ross added that it
“consider[ed] this matter to be close€.Between 1998 and the commentent of this litigation,
neither the Calomiris family nor Makarios n@idl Ross that any alterations to the Richmond
Building basement would still need to be remeditthe lease’s expiration or that the landlord
considered the matter still open. When the time came to renew Ross’s lease in 2006, the

Calomiris family allowed Ross to do so and did not mention this subject.

43Ex. 45 at 3.
44 Ex. 45 at 3.
4 Ex. 46 at 2.

4 Ex. 46 at 3.
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ii. Correspondence and Interactions with the Failing Building
Landlords

91. On June 20, 1996, Gary Brannan, Ross’s direxdtreal estatesent a letter to
Charles Fettig, the representatofehe Failing Building landlordPacific 620 at the time). The
letter stated that Ross’s aratt was delivering a set of platessMr. Fettig that day for the
proposed remodel and alteratidnghe Failing Building. Mr. Branan requested that Mr. Fettig
contact the lessor and obtain apl of the plans. The lettéurther stated that Ross would
deem such plans approved if Mr. Fettig did notify Ross of a reasonighbasis for withholding
approval within ten days. The letter was fduste Mr. Fettig, anéa communication report
confirms receipt!

92. On July 16, 1996, Mr. Fettig responded to Mr. Brannan. Mr. Fettig stated,
“Enclosed are the construction drawings whielve been approved blye ownership of the
620 Building.”® The letter makes no mention of angms that the landid did not approve,
indicating that Pacific 620 approved the entirety of the construction plans that Ross submitted to
the City in June 1996. The Court draws teasonable inference that the Failing Building
landlord approved the entirety of Ross’s submitted plans.

93. Before Walker Place’s purchaselod Failing Building in 2006, Walker Place
undertook a due diligence process. As part of phatess, Waterleaf Architects and T.M. Rippey
Consulting Engineers analyzed the building forlk@aPlace. Walker Place also hired a property
management group to do a “lease digest,” amadythe leases of alénants in the Failing

Building, including Ross.

4" See Ex. 266.

“8Ex. 267 at 1.
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94. After this due diligence process, Walkéace undertook structural repairs to the
building. As part of the repairs, Walker Placstalled a “shear wall” on the basement, first, and
second floors of the Failing Building. The sheall is a load-bearing wall that provides seismic
support to the Failing Building. Because the concskb floors of thduildings are continuous
and the columns of the buildingse connected, the shear walthe Failing Building also
provides some seismic support to the Richmond Building.

95. At no time during the due diligence process or structural repairs did Walker Place
notify Ross that Ross would be required toorsthe occupancy capacity of the basement to
pre-1996 levels.

96. In October 2006, Ross and Walker Plapegslecessor in inteseentered into a
Seventh Amendment to the 1956 Failing Lease. Saventh Amendment stated, “Lease in Full
Force and Effect® On May 6, 2009, Ross and Walker Placgered into an Eighth Amendment
to the Failing Lease. Again, the amendmsated, “Lease in Full Force and Effett.”

97. On May 17, 2013, Brandon Anderson, the ppalcof Walker Plae, sent a letter
to Ross concerning Ross’s sepiamaobligations. The lettdisted concrete masonry unit
(“CMU") walls at the basement, first, and secdlwbrs as a separation requirement. The letter
also discussed “[s]aw-cut[ting] amemov[ing] concretslab-on-grade™ which is the concrete
floor at the basement level. This saw-cuttingcdssion was in the section of the letter in which
Mr. Anderson discussed the installation of a mdswator pit. Mr. Andeson made no indication

that he expected Ross to cut through the findtsecond floors in ordéo install a multi-story

O Ex. 95 at 1.
S0Ex. 96 at 4.

*1Ex. 11 at 4.
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wall. The Court infers that Walker Place did nnt2013, interpret the lease to require such a
wall or even desire such a wall.

4. Separating the Buildings
a. Ross’s Initial Separation Analysis

98. In 2009, Ross began exploring how topty with its separation obligations
under the leases. A contractor, Camco ConstmdtiCamco”), began analyzing what types of
walls Ross should construct. On March 16, 2009, Gen Grover of Camco sent an email to Ross’s
Vice President of Construction for the PortlangeaMichael Post, stating, “I'm figuring double
masonry walls because, if sepga one future owner may hathee option to demolish *his’
building without the whle thing coming down> Camco also came up with a list of work
necessary to separate the Richmond Building fiteerFailing Building and an estimated cost for
each work item.

99. On June 11, 2012, Mr. Post forwardee March 16, 2009 email from Mr. Grover
to Ross’s new Portland-area Vice Presider@ostruction, Benjamilivheeler. Mr. Post
attached to the June 11, 2012 email the esttnate that Camco had completed in 2009.

100. On June 15, 2012, Dave Parry of Causent Mr. Wheeler an updated cost
estimate for separating the Richmond Building from the Failing Building. The cost estimate
included a masonry wall on both sidef the property line. The sbestimate also included a
“saw cut” of the concrete slab floors andn@val of the section of the slabs between the

buildings. Camco estimated that cutting tieecrete slabs wouldvolve sawing through 400

S2Ex. 547 at 1.
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lateral feet of concrete. Both the sawing andaeal of the concrete would cost an estimated
$2,500>°

101. OnJune 19, 2012, Mr. Wheeler respondédrtdParry that he “need[ed] creative
ways (if they exist) to satisfy the ledsat reduce the cost as much as possitile.”

102. OnJuly 19, 2012, Mr. Wheeler shaig boss, John Haskins, an email
summarizing the scope of woftr separating the buildings. MiWheeler stated that the work
“include[d] reinstallatbn of masonry walls>®

103. By the fall of 2013, Ross had stopped working with Camco in connection with the
Richmond Building and Failing Building proje¢tstead, Ross hired MCG Architects (‘MCG”)
to come up with construction plans for separating the buildings.

104. On September 4, 2013, Mr. Wheeler emailed Brian Bowles at MCG. Mr. Wheeler
explained that the Ross storeFartland “is specifically occupied two separate buildings and
we have a lease obligation to do a demising aadl utility split to return the space to two
separate buildings® Mr. Wheeler continued, “The wall @ssumed to be a double masonry wall
but [we] are open to not doing that if code allow/s.”

105. On September 23, 2013, MCG completesurvey report describing an

alternative to masonry walls. MCG propogehstructing metadtud gypsum walls.

>3 Ex. 548 at 1-2.
> Ex. 30 at 2.
>>Ex. 551 at 1.
°Ex. 101 at 1.

> Ex. 101 at 1.
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b. The Parties’ Respective Separation Proposals

106. MCG drew up a set of constructioans for Ross for separating the buildings.
The plans include metal stud gypsum wallsMeen the Richmond Building and the Failing
Building instead of masonry walls. The platsnot include any prosions for severing the
continuous concrete slab floarsremoving or cutting the escalator beams. Ross submitted the
plans to Defendants as Ross’s pregddor separating the buildings.

107. As an alternative to its metaldtgypsum walls, Ross now proposes metal stud
gypsum walls with masonry veneer. A metal sgygsum wall with a masonry veneer would not
have masonry as the primary construction material.

108. Defendants have proposed their own walls. Catena Consulting Engineers, an
engineering firm hired by Defendants, came up wéteral options for separating the buildings.
“Option A” is equivalent to the metal stgypsum wall proposed by Ross but also involves
severing the escalator beams that cross the pgydpes. “Option B” calls for a masonry wall on
both sides of the property line with severed esoaladams and a reinforced concrete shear wall
that provides seismic support for the Richmond Buoggdsimilar to the shear wall in the Failing
Building. “Option C” provides for the same faats as Option B, but, in addition, Option C
involves cutting through the comte slab floors and columngmoving the concrete between
the buildings, and thereby cteay a 12- to 18-inch gap, 6seismic joint,” between the
Richmond Building and the Failing Building to ensihat the buildings meet current seismic
code requirements. Options A, B, and C all callthvee one-story walls at the basement, first,
and second floor levels, rathan a single, continuous multiesy wall on both sides of the
property line.

109. In April 2016, Waterleaf Architects, the architecture firm hired by Defendants,

came up with another option for separating the mgtsl This option reflds the “best guess” of
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architect William Bailey, Defendants’ expert,what the parties to €11956 leases meant by
“masonry curtain walls.” At trialthe parties referred to thaption as the “1956 Fit” Option. The
1956 Fit Option entails cutting through the concsdéd floors and installing a single, multi-
story masonry wall on both sides of the propére. Each wall would pass through the severed
floors and would be positioned outside the steehfng of the buildings in the 19- to 28-inch
gap between the buildings’ columns.

110. Mr. Bailey also discussed a “1956 Fus” Option that would have all the
features of the 1956 Fit Option plus seveesdalator beams andshear wall built in the
Richmond Building. At trial, Defenads argued that the leasegu@e this 1956 Fit Plus Option.

c. Comparison of the Proposals

111. “Masonry” consists of modular blockcéuas brick or concrete masonry units
(CMU), held together by mortar.

112. Masonry walls have several advaetagver light-weight, metal stud gypsum
walls. First, masonry resists tea intrusion better than gypsum board. The material on the
outside of gypsum board is paper, which is sabjo mold and decay. Masonry is not subject to
such problems. Second, masonry is morergeitian gypsum board. Unlike masonry, gypsum
board can be penetrated withiaaxpensive, hand-held jab saw. Third, masonry generally has
superior acoustical properties to gypshoard, providing morsound-protection.

113. Even when a metal stud gypsum wall irexea waterproofing finish, such as
masonry veneer, that wall still does not htéhee same level of water resistance as a wall
constructed entirely of masonry.

114. Cutting the concrete slab floors i agrohibitively expensive activity. Cutting
the concrete floors could costldtle as $2,500. Such cutting coldé done if and when either

the Richmond Building or the Failing Building is demolished.
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115. Defendants’ structural engineeringert, Christopher Thompson, testified that
with the exception of separatitige seismic loads of the buifdjs, cutting through the floors of
the buildings offers no structural benefits.

116. Both a multi-story, non-load-bearimg,non-structural, wall and a single-story,
non-load-bearing wall may require footings wdéne wall reaches the grade, or the soil.
“Footings” are features that support waltglkeep the walls from sinking. A multi-story, non-
load-bearing wall would require footings tapport its weight. A sees of single-story, non-
load-bearing walls might or might not require@fimgs depending on whedr the walls are light
enough for the floor plates to support the wemfithe walls. Such a series of walls would
require footings in the basement if the weighthe upper-story walland construction design
(such as the omission of deflection heads thetqt the structure above from putting a load on
the non-structural wall) causecetiveight to be transferredrdugh the floor beams down to the
wall in the basement. The installation of footingsuld require cutting theoncrete slab floors at
the basement level.

d. The Meaning of “Curtain Wall” in 1956

117. In 1956, architects and engineers had the technology to construct both masonry
and light-weight metal stud walls that araieglent to modern metal stud gypsum walls.
In 1956, architects and engineers also would have known the technology of veneers on the
outside of walls.

118. One of Ross’s expert witnesses, Kevipl&a, testified that a curtain wall is an
exterior wall that keeps the elements oua difuilding and the occupants in the building.
Additionally, Mr. Kaplantestified that a curtain wall isreon-load-bearing wall. Another expert

for Ross, Brian Bowles, also testified that a @amrivall is an exteriowall. Defendants’ expert
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witnesses, Mr. Bailey and Mr. Thompson, agreed ¢hcurtain wall ign exterior, non-load-
bearing wall.

119. The 1942 Building Code of the Cdf/Portland (“1942 Code”) governed the
construction of the Richmond Building and wa®ffect at the time the two 1956 leases were
signed. The 1942 Code defines “aintwall” as “a wall runnindpetween columns which carries
its own weight but no other loads aextends through more than one stoty.”

120. The Fifth Edition oArchitectural Graphic Sandards from 1956 depicts a curtain
wall as an exterior outer-most wall extendingptigh multiple stories. The curtain wall is wider
at the base in order to accommodate the incrglgdneavier load of the wall as it extends past
multiple floors>®

121. TheArchitectural and Building Trades Dictionary, published in 1950, defines
“curtain wall” as “[a] thin wall,supported by the structuraést or concrete frame of the
building, independent of the wall belo®’ This definition does natequire that a curtain wall
extend multiple stories.

122. TheDictionary of Architecture, published in 1952, defise'curtain wall” as “a
wall supporting no more than its own weight tioof or floor above being carried by the
framework of the structuré® This definition does not require that a curtain wall extend multiple

stories.

S8 Ex. 169 at 6.
9 Ex. 580 at 3.
0 Ex. 279 at 4.

1 Ex. 280 at 3.
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123. The preponderance of the evidence supploe conclusion that in 1956, the term
“curtain wall” meant simply an exterior, non-strucl wall that supports only its own weight. In
1956, a curtain wall could either be multi-storysorgle story. Both types of curtain walls may
require footings at the basement level.

5. The May 2015 State Court Forcible Entry and Detainer (“FED”) Action

124. In January 2015, Makarios served Ruoi$is a notice of default, and in May 2015,
Makarios commenced eviction proceedings ie@dn state court. Makarios’s notice to Ross
invoked Makarios’s rights under®01 of the 1956 Richmond Lease.

125. The patrties tried the case befordtvamah County Circuit Judge Jerry B.
Hodson, and the trial lasted approximately six dAydrial, Makarios presented evidence of the
condition of the Richmond Building.

126. At the conclusion of trial on July 29, 2015, Judge Hodson determined that
Makarios was not entitled to evict Ross and Bas$s was entitled to retain possession of the
Richmond Building until the end of the 1956 Richmond Lease.

6. Procedural Background

127. Ross, Makarios, and Walker Placeibdtfmotions for partial summary judgment
in this case. The motions focused on Rossfgaration obligations, including whether the
severance provisions require “moving” the builgh apart and complying with current seismic
codes, whether the judgment in the FEDceexing bars Makarios’s § 16.01 claims based on
issue or claim preclusion, whethgoss is obligated to restore allable occupancy levels to the
buildings’ basements, and whether Ross has aidgse to support its affirmative defenses of
waiver, laches, breach of conttaestoppel, and unclean hands.

128. Regarding Ross’s separation obligatidefendants argued that the current

Portland Building Code requires Ross to ¢ong a seismic joint between the Richmond
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Building and the Failing Building to ensure thia¢ buildings meet current seismic requirements.
According to Defendants, creating the joirdwld require Ross to sever and move existing
columns and beams in the Richmond Building away from the Failing Building, such that when
two masonry curtain walls are constructethi@ space between the lolimgs, there is an

additional 12 inches of space between the buildings.

129. After hearing argument from the partibg, Court determinethat the original
parties to the 1956 leases inteddhat the buildings be septed by abutting masonry curtain
walls that physically touch each other. Theu@ therefore granted Ross’s motion on separation
insofar as the leases do not require the eliminaifeshared lateral forces or the creation of a
new joint or gap between the buildings.

130. The Court ruled against Ross on its m&oh arguments. The Court held that the
8 16.01 obligations are distinct from the 8§ 7.01 ddilgns and therefore@not the same claim
that Makarios pursued in the FED action. Ttoei@ also held thassue preclusion does not
apply because the FED court did not ruleRmss’s duties under 8 16.01. Further, the Court
determined that the FED action was limited dor@ssing the tenant’s rigto possession and did
not fully address issues relevant to damages.

131. The Court also determined that raduge of limitationdars Defendants’
surrender claims because surrender obligations do not arise until thetbadeaspective leases.

132. Additionally, the Court determined that Defendants consented to Ross’s
alterations to the basement that reduce the afiteAlavel of occupancy and that such alterations
do not constitute statutory waste.

133. The Court ruled in favor of Defendants on all of Ross’s affirmative defenses with

the exception of waiver. The Court determineat fRoss did not present evidence to support its
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defenses of laches, estoppel, breach of contadtunclean hands. In contrast, the Court held
that a genuine issue of material fact existghrding Ross’s affirmiave defense of waiver.

134. The parties proceeded to Phase | of thedaited trial to determine the extent of
Ross’s obligations under tiseparation provisions of ti®56 leases, including, among other
things, (1) whether Ross’s proposed walls argtalyy masonry curtain walls with footings; and
(2) whether Ross correctly interprets the scopésadbligation to surrender the premises in
“good order, condition, and repair, except fasenable wear and tgaas required by the
leases.

CONCLUSIONS OF LAW %
A. Contract Interpretation Under Oregon Law

1. In this case based on diversity jurcsthn, Oregon’s substantive law goverBse
Getlin v. Maryland Cas. Co., 196 F.2d 249, 250 (9th Cir. 1952) (“The case is in federal court by
diversity of citizenship onlyThe law of the state in whidhe court sits must apply.”gook v.
S. Paul Fire& MarinelIns. Co., 220 F. Supp. 314, 316-17 (D. Or. 1963)his being a diversity
case, jurisdiction is grounded tmat fact and the [insurancedlicy must be interpreted and
construed in accordance with thaws of Oregon, the place wieethe contract was made.”).

2. Because the resolution of the partigispute turns upon the interpretation of a
phrase in the parties’ leasesdinary principles ofantract interpretation applidarold
Schnitzer Props. v. Tradewell Grp., Inc., 104 Or. App. 19, 23 (1990) (“Oregon treats a

commercial lease as a contract and, in the alesafr@ provision in thiease to the contrary,

%2 There can, at times, be a fine line betwiedings of fact and conclusions of law. A
court makes a conclusion of law wheneverttled court arrives aits conclusion by “the
selection and application of a rule of law to the established fadtséd Sates v. One Twin
Engine Beech Airplane, 533 F.2d 1106, 1108 (9th Cir. 1976). “[T]tx&l court’s ‘conclusions of
law’ stand or fall according to legal rulesd.
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ordinary contract principles pfy.”). Under Oregon law, the “cénal issue” in interpreting a
lease is “the intent of the partiasthe time of the execution of the lea5&ark . Props., Inc.

v. Teufel, 277 Or. 649, 658 (1977) (emphasis added). In addition, the Ninth Circuit recently
confirmed that the “fundamental goal of contraxterpretation is to giveffect to the mutual
intent of the partieasit existed at the time of contracting.” This fundamental axiom is widely
accepted and uncontesteBduma Band of Luiseno Mission Indians of Pauma & Yuima
Reservation v. California, 813 F.3d 1155, 1165 (9th Cir. 2015) (citation omitted) (emphasis in
original).

3. The leading Oregon case antract interpretation ’fogman v. Parrott,

325 Or. 358 (1997). Ivogman, the Oregon Supreme Court edistied a three-step process for
interpreting a disputed contractyeovision. First, the court mudetermine whether, as a matter
of law, the relevant provision is ambiguotgs.at 361. A contractual provision is ambiguous if it
can “reasonably be given morathone plausible interpretatiotWilliams v. RJ Reynolds

Tobacco Co., 351 Or. 368, 379 (2011). “The court must, ispible, construe the contract so as
to give effect to all of its provisionsld. Further, when construingaantract provision, the court
is “not to insert what has been omitted, oooit what has been inserted.” Or. Rev. Stats.
(“ORS") § 42.2303ee also Yogman, 325 Or. at 361 (citing ORS § 42.230 at step one of the
analysis).

4, The analysis ends if tmeaning of the provision is clear from the text and
context of the contractMlliams, 351 Or. at 379-80. The court thapplies the contractual term
to the factsSee Yogman, 325 Or. at 361. If the provisiaa ambiguous, however, the court
proceeds to the second sthp.at 363. At the second step, thiertrof fact examines extrinsic

evidence of the contracting pagiéntent and construes the caadtual provision consistent with
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that intent, if such a resolution can be determihgdOregon follows the objective theory of
contracts, and relevant evidence at step twp imaude actual “manifestations of intent, as
evidenced by the parties’ communications and aktsldner v. Holdner, 176 Or. App. 111, 120
(2001) (quotation marks omitted). If, after examgniextrinsic evidence, the “provision remains
ambiguous,” the court applies appropriatexmmes of construction at the third stéfogman,

325 Or. at 364.

B. Physical Separation ofthe Buildings at Surrender
1. Construction of “Masonry Curtain Walls”

5. Both 1956 leases call for “masonry curtaialls” or “a masonry curtain wall”
with footings at the time afeparation. Both 1956 leases atsdl for making the buildings
“entirely independent and self-sufficient.” Rosguws that at the time of separation, the parties
to the 1956 leases intended “magoaurtain wall” to mean a lightveight exterior wall, possibly
covered with masonry veneer, that extendafthe floor to the ceiling on each floor.
Defendants argue that the pastistended exterior masonry walksuilt entirelyof brick or
CMU, that are multi-story, extending continuously from the basement to the third floor.

6. The Court begins &bgman step one to determine whether the phrase “footings
and masonry curtain wall(s)” is ambiguous. Othanthalling for “entirely independent and self-
sufficient” buildings, the leases offer no definitiof the term “masonry curtain wall.” The term
“footings” also is left undefined. Because thett@nd context of the leases offer no further
clarification of the meaning dfnasonry curtain wall(s)” wittiootings and both sides offer
reasonable interpretations, the Court fitits the lease provisins are ambiguous #bgman

step oné?

% In the Court’s ruling at sumary judgment, the parties called on the Court to interpret
the terms “independent,” “self-sufficient,” and “structure” as usetlen 956 leases. To do so,
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7. The Court proceeds to step two of ogman analysis and examines extrinsic
evidence of the original parties’ intent. As dissed in the Court’s Findingg Fact, the extrinsic
evidence shows that in 1956, several differentigectural definitions of “curtain wall” existed,
such that a “curtain wall” could mean eithanalti-story wall or sevetaingle-story walls. In
1956, however, a curtain wall had to be an exterior, non-structural wall that supports only its
own weight. In the leases, althoutdjie original parties specifiedhar types of work that they
intended the tenant to do at segien, they did not specify whatpe of curtain wall they meant
or wanted. Moreover, Defendantsiurse of dealing with Rosas established through Catena’s
analysis, Mr. Bailey’s reports, and Mr. Andenss correspondence witRoss, indicates that
Defendants did not understand the term “masonracuwall” in the leases to require a multi-
story wall rather than a series of degtory walls, until litigation commenced.

8. Defendants now argue that the originatiparcould not have tanded a series of
single-story walls because the leases calhfavall or walls with footings. According to
Defendants, only a multi-story wall would require footings. As discussed in the Court’s Findings
of Fact, however, a series of single-story walbsy require footings, which are elements of a
building that support a wall at grade-levelpdading on the weight and design of the walls.
Further, regardless of whether a curtain wathulti-story or one-story, footings provide
additional support to the wadk the basement level.

9. Defendants also argue that the leasgsire a single, multi-story wall for each

building because the 1956 Richmond Leasgiires a singular “masonry curtain wall.”

the Court considered common dactary definitions of the words from around the time the leases
were signed atogman step oneSee Dkt. 99 at 18-19. Here doause “footings” and “curtain

wall” are more technical terms without ordipaneaning, the Couronisiders architectural
dictionary definitions as extrinsic evidenceyagman step two, rather than as part of the analysis
of the text and context of the lease¥@gman step one.
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According to Defendants, the use of the plural “walls” in the 1956 Failing Building Lease, which
governed both properties at the time of executioilerscores that then@nt, Newberry, always
understood that the Richmond Building and theik@iBuilding would each have its own curtain
wall. In contrast, the 1956 Richmond Leaseeaed after the 1956 Hag Lease and the sale
of the Richmond Building to New York Life, coarned only one propergnd provides that the
tenant must buildne multi-story wall for an individulgbuilding. Defendants’ argument is
unpersuasive, however, because both the Newbereg and New York Life Deed use the plural
term “curtain walls.” Further, a wall systemngprised of multiple floor-to-ceiling walls between
two buildings could be described as a single Ivwaherefore, the Courtoncludes that the use
of the singular term “curtain wall” in the 1956dRmond Lease does not resolve the dispute.
10. In light of the extrinsic evidence, tB@®urt concludes that the parties intended a
“masonry curtain wall” to be eitherraulti-story exterior, non-loadbearing walt a series of
single-story exterior, non-loearing walls on each flodsut constructed of masonfylUse of
the word “footings” indicates the gaes’ intent to ensure th#te walls are sufficiently supported
S0 as not to sink or put excegsiweight on the buildings’ framing. Footings can be used to
support a series of single-storytesor, non-loadbearing walls #ite basement level, and thus,
the requirement that the tenant construct footing®nsistent with eiir alternative. Because

the Court concludes that the extrinsic evidegstablishes that “curtaiwall” includes both

® This definition is consistent with thfinition relied upon by New York court in
112 W. 34th S. Associates, LLC v. 112-1400 Trade PropertiesLLC, 944 N.Y.S.2d 68 (N.Y.
App. Div. 2012). There, the court used the following definition of curtain wallidn-load
bearing building wall, in skeleton frame cotsiction attached and spported to the structure
at every floor or other periodic location®ssemblies may include glass, metal, precast concrete
or masonry elements arranged so as nek&t common action underload and to move
independently of each other and the supporting structitteat 73 (quoting NY City Building
Code [Administrative Code of Cityf NY] § 1402.1) (emphasis added).
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multi-story and single-story exterior walls withatings, the Court does not proceed to step three
of Yogman to apply maxims of construction.

11. The Court also examinestrinsic evidence regardirtge meaning of “masonry.”
As discussed in the Court’s Findings of Fdntasonry” could mean brick, CMU, or brick
veneer. Brick and CMU, however, are more \weatresistant, durableecure, and sound-proof
than even brick veneer. In light of the leasegcscation that the buiildgs must be “entirely
independent and self-sufficient,” the Court dodes that the original parties intended the
curtain walls to be constructed of the mastather-resistant, durabh secure, sound-proof
material reasonably availables., masonry in the form of brick or CMU. A metal stud gypsum
wall is not the modern equivalent of a masonall, nor is a metal stud gypsum wall with brick
veneer. Moreover, Camco’s initial separation gsigland Mr. Wheeler's emails indicate that
Ross initially understood that a “masonry”livaeant a wall made entirely of masonry. The
proposal for a gypsum wall was a cost-cutting measure that does not comply with the
requirement for masonry curtain lgas provided for in the twWieases. Based on this extrinsic
evidence, the Court concludesitlimasonry” means brick or C¥Y] but not brick veneer. Thus,
the Court does not proceed to step thre¥ogfman to apply maxims of construction.

2. The Concrete Slab Floors and Columns

12. In § 16.02, the 1956 Richmond Lease regtine tenant to render the Richmond
Building “an entirely independerind self-sufficient structuré>The Severance Clause of the

Failing Lease also requires th@aat to render the Failing Buitdy “entirely independent and

106

self-sufficient.” Ross argues that in order to renderlibidings entirelymdependent and self-

S Ex. 1 at42.

% Ex. 301B at 4.
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sufficient, Ross need only construct exterior wadihout severing the concrete slab floors at the
property line. Defendants arguethn order to render the buihdjs entirely independent and
self-sufficient, Ross must sever the concrete #talys at the property line, remove the concrete
between the buildings, cut the concrete fiogihing around the buildings’ columns, and remove
the 19 to 28 inches of concretegforoofing between the columns.

13. At summary judgment, the Court deteredrthat the text “entirely independent
and self-sufficient” is unambiguous in the following respects: Ross‘iseysarate” the buildings
such that different owners may separately @sercomplete control over each building. The
term “entirely independent and selffcient” does not mean that that Ross must create a “joint”
or gap between the buildings, must ensuretti@Richmond Building and the Failing Building
do not “touch,” or must add lateral (horizontsljpport sufficient to complwith current seismic
regulations applicable to new constructfdiThe Court did not determine at summary judgment
whether “entirely independent and self-sufficieisttnambiguous regarding the severing of the
floors and the columns. That aqii®n must be addressed now.

14.  The Court again begins at step one oitgnan analysis. The 1956 Failing
Lease gives a non-exclusive list of work thratst be done to render the building independent
and self-sufficient. The list includes:

removal of the escalators and thesing in of the openings in the
floors and walls of the Failing Building which accommodate the
same; construction of footings and masonry curtain walls along the
easterly boundary line of the demised premises; and such
appropriate alterations, changeslaelocations of portions of the
plumbing, electric, and other systems and apparatuses as may be

necessary to make the “FailingiBling” space independent of the
“Richmond Building”®®

67 See Dkt. 99 at 20.
%8 Ex. 301B at 4.
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15. The 1956 Richmond Lease gives a similar narusive list of work that must be

done, stating that is necesséoythe tenant to complete:

the removal of escalators, the construction of footings and a

masonry curtain wall along the westerly boundary line of the

demised premises, the remoweélany facing encroaching upon

adjoining premises, the removal of signs, the relocation of

plumbing, drain pipes, sprinkigrelectrical wiring, lighting

fixtures and exhaust ducts, thatallation of a new soil connection

to the city sewer, a new steamnnection and new electrical

service conduits and equipmentgprovision for a new toilet and
rest roont.’

16.  Although the list of work that must be done in order to make the buildings
“entirely independent and self-sufficient”@gplicitly non-exhaustive, the examples given
indicate the type of work thalhe parties envisioned would bhecessary to “separate” the
buildings. The examples primarily concern the buildings’ systems, such as the plumbing and
electrical systems. Some of the items are maingmetic in nature, such as “the removal of
signs.” The 1956 Failing Lease also states that the “space” of the two buildings must be
“independent.” In addition, in § 9.01, the 195@IRnond Lease required Newberry to “make no
structural alterations to thmuiilding or buildings now or hieafter erected upon the demised
premises.”

17. The text and context of the leases aedé¢hms used by the p&s establish that
the parties intended both the Richmond Buildang the Failing Building to allow separate
owners to exercise all the ordigancidents of separate ownkig. Such incidents of ownership
would require separate heating, plumbing, and mbatisystems, separate ingress and egress,

and access to each floor via the building’s own stysior elevators. The requirement to have a

9 Ex. 1 at 42-43.

OEx. 1 at 20.
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masonry curtain wall or walls indicates tleaich building must have its own functional space
such that one building’s exteriboundary clearly ends thaiilding and the other building’s
boundary clearly begins. The text and contexhefleases do not make clear, however, whether
the ordinary incidents of sep&@aownership would include builtys that are disconnected or

that do not share floors or anynet structural features. Theredothe Court concludes that the
lease provisions are ambiguous regarding whetretering the building&ntirely independent
and self-sufficient” requires gering the floors and columns areimoving concrete between the
buildings. The Court therefore proceeds to step two oYdgenan analysis to determine what

the leases require.

18. AtYogman step two, the Court examines théramsic evidence regarding whether
the original parties intended that theildings be severed, as Defendants Utdgoth parties to
the 1956 Failing Lease negotiated the NewbBergd. Both parties tthe 1956 Richmond Lease
negotiated the New York Life Deed. Because dieeds were negotiated at approximately the
same time that the original parties negotdtee leases, the deeds provide some extrinsic
guidance as to what the originarties intended by “dinely independent and self-sufficient.”
The deeds call for Newberry and its successpensure “completely separate buildings.”

Despite this requirement, both deeds also idefor “common” foundations and footings “so

"L The parties’ course of dealings revealiditegarding whether they expected that the
leases would require severing the flodvls. Anderson’s correspondence with Ross on
May 17, 2013, indicates that Walker Place did mo2013, contemplate saw-cutting the floors at
all levels as a lease requirement. Om ¢kher hand, Camco’s estimates for Ross and
correspondence with Mr. Post and Mr. Wheelgygest that Camco aibss thought the leases
might require saw-cutting portions of the fleoiThis evidence shows only mutual confusion
about what the leases require.

2Ex. 107 at 2; Ex. 108 at 1.
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long as [said] foundatiorend footings shall stand*Further, the deeds expressly reserve
easements for crossing the property lines to ventioe escalators andetkelectrical, plumbing,
and other systems, but do not allow for the remhof the common foundi@ans or footings.

19. Because the deeds call for the buildingsee@ompletely separated and yet also
allow for shared foundations and footings in gdugy, the deeds indiaathat achievement of
complete physical separation does not preclaméirtuing to have shared features such as
foundations and footings. If thmuildings could share foundatioaad footings despite being
physically separate, it is reasonable to infer thatbuildings also could have continuous floors
and still be separate. Moreover, despitemesg an easement for specific work such as
removing the escalators thabss the property line, the deeattsnot grant an easement for the
specific work of severing the common flodfsThis also is consistent with the 1956 leases’
prohibition on any structural alterations to thelding because cutting through a concrete floor
would be a structural alteration.

20.  Additionally, Mr. Thompson testified theg¢vering the floors of the buildings
would confer no benefits beyond making the diniys independent for purposes of lateral

(horizontal or seismic) support. As discusgethe Court’s March 25, 2016 Opinion and Order,

B Ex. 107 at 1; Ex. 108 at 1.

" Conversely, the deeds do not grant areesit for the continuksharing of floors.
Defendants argue that because the deeds do notsgiinan easement, the deeds establish that
the parties to the 1956 leasetwimded the floors to be separated. The deeds, however, concern
what the original parties affirmatively wantéithe parties wanted tfeundations and footings
to remain in common, and tle@asements allow for this. Ate end of Newberry or its
successors’ occupancy of the buildings, the panaased to have work such as the removal of
the escalators completed, and the easements allow for this. The omission of any provision
concerning the shared floors is consistent wighabnclusion that the original parties neither
affirmatively wanted the floorseparated nor affirmatively wastt the floors to remain in
common. The original parties were neutral on théter and therefore left the building owners
the option of either severing the floorsadlowing the floors to stay connected.
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however, in 1956, the original parties would/é@dad no understanding of lateral for€&She
construction of the neighboring Caplan Builgland Kress Building, which physically abut
against the Richmond Building and the FailBglding, respectively, aafirm that in 1956, the
original parties would have had no objection to buildings hapogts of physical contact such
that, in modern terms, the buildingee not “laterally” independent.

21. The extrinsic evidence thastablishes that in 1956, the parties did not intend that
“entirely independent and self-sufficiewbuld include severing floors and columns and
removing the concrete between the buildings. Witfiiciently durable eterior walls separating
the buildings, the buildings may continue to hawajoined features and yet comply with the
intent of the original partiegiccordingly, the Court concludehat the 1956 leases do not
require Ross to slice the floors and columnsranaove the 19 to 28 inches of concrete between
the buildings’®

3. The Escalator Beams

22. Both 1956 leases expressly require the tenant to remove the escalators that cross
the property lines as part tife separation obligations. Batie Newberry Deed and the New
York Life Deed reserve easements for the pattieemove the escalators. Ross argues that the

requirements to remove the escalators andraepthe buildings do not include removing the

> See Dkt. 99 at 19-23.

’® Slicing the floors between the buildingsnist currently a prohihiiely expensive task.
It could cost as little as2$6500. If Ross erects masonry curtaialls, however, slicing the floors
will become impossible to complete without fitesaring down the walls. Therefore, based on the
implied covenant of good faith and fair tlag, Ross must give Defendants the option of
severing the floors themselves before Ross cactstthe required masonry curtain walls. If,
however, Defendants elect to setlee floors before Ross consttsiecnasonry curtain walls with
footings, Defendants must bear the burdemgffarther regulatory regeements imposed by the
City arising out of thatlecision by Defendants.
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escalator beams. Defendantguae the opposite but would alldRoss to sever and support the
beams instead of removing the beams entirely.

23. Beginning at step one ¥bgman, the Court examines the text of the leases.
Nothing in the leases indicates that the beampating the escalatorseaseparate and distinct
from the rest of the escalators. A term isbagunous only “if it is capdle of more than one
sensible and reasonable interpretation; it is ungaduis if its meaning is so clear as to preclude
doubt by a reasonable persobBéerfield Commodities, Ltd. v. Nerco, Inc., 72 Or. App. 305, 317
(1985). Under a plain reading of tleases, Ross’s interpretationtbé leases is not sensible or
reasonable. A reasonable persomlddiave no doubt that “removal escalators” would include
removal of the escalator beariifie Court concludes thatetlierm “escalator” unambiguously
includes the escalator beamnd thus does not reasbgman step two’’

24. In the alternative, Ross argues that Deééats have waived the requirement that
the tenant remove or sevee escalator beams. A waivequires “the intentional
relinquishment or abandonment of a known rigtariian Corp. v. Country Mut. Ins. Corp., 88

F. Supp. 3d 1187, 1199 (D. Or. 2015). A party’s conduay imply a waiver, but there must be

""Ross urges the Court to readigman step two and considextrinsic evidence of the
parties’ course of dealing. This extrinsic evidenoasists of letters th&oss sent the landlords.
According to Ross, the letters show that theieadid not consider thescalator beams part of
the escalators. In a November 23, 2003 letténéaCalomiris family, Ross states that “Ross
Stores is considering removing the escaldiars the Richmond Building next year.” Ex. 275
at 1. The letter does not specifically mentioa éscalator beams. Approximately five months
later, the Calomiris family approved plansitemove the escalator” bsigning and returning a
letter from Ross concerning “interior improveneetitat involve removal of the escalators.”

Ex. 277 at 2. A letter from Ross to the KajlBuilding landlord on February 18, 2004, also
confirms that the Failing Building landlord kmehat Ross was “completing improvements that
involve removal of the escalator.” Ex. 274. Thidrinsic evidence does not, however, establish
whether the parties had any fugt expectations about the rewal of escalator beams twelve
years later at the expiration of the leaseSeptember 30, 2016. Moreover, the letters from Ross
in 2004 state that Ross’s work will “involve rembweathe escalators,” not that Ross considers
the work to entail the complete removal of thérerescalator structuregherefore, the extrinsic
evidence does not support a differeanclusion than the Court reache¥agman step one.
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a “clear, unequivocal, and decisive a&@rown v. Portland Sch. Dist. No. 1, 291 Or. 77, 84
(1981) (quotingNaterway Terminalsv. P. S Lord, 242 Or. 1, 26-27 (19653¢e also Bank of E.
Or. v. Griffith, 101 Or. App. 528, 536 (1990) (“[T]he intentito waive must clearly appear; it
will not be inferred, except from a clear and ungqaal act manifesting an intent to waive.”).

25. Ross removed the majority of the escalatarctures in 2004At that time, Ross
informed the landlords of its plans. The laodls did not object. Tdhcommunications between
Ross and the landlords do not, however, indicate,way or the other, whether the landlords
expected Ross to complete the removal oeealators at the time of separation. If Ross
remained uncertain of its obligations undergbparation provisions, @ould have asked and
gained clarity, but it did not. The landlords’ appal of part of Ross’end-of-lease obligations
in 2004—specifically, the remolaf the majority of theescalator structures—does not
constitute unequivocal relinquishment of arlier obligations under the 1956 leases, including
removing the remaining parts thfe escalator structuréAccordingly, the ladlords have not
waived the requirement to removesaver and support the escalator beams.

26. At a minimum, the 1956 leases reguigmoving the connection between the
escalator beams that span the property lingdh&e@xtent that severing the escalator beams
requires supporting the severed beamorder to ensure the strudl integrity of the buildings,

the leases require the tenant to complete that work.

"8 As discussed in more detail below, a ter@oes not breachd a landlord cannot sue
to enforce an end-of-lease obligation until theuakor anticipatory breach of that obligation.
See, eg., Cotev. A. J. Bayless Mkts,, Inc., 128 Ariz. 438, 443 (Ct. App. 1981) (holding that a
“covenant to surrender the premises in good regidhre end of the term could not be breached
until the term ended”).
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4. Summary and Remainder of Ross’s Separation Obligations

27.  The 1956 leases requireR@hysically to separatiee Richmond Building from
the Failing Building at the time of surrendsr constructing either multi-story exterior, non-
loadbearing walls on both sides of the propéng or single-story exterior, non-loadbearing
walls at the basement, first, and second floorbaih sides of the property line. Further, these
exterior curtain walls must be built entirelylmick or CMU and inalde footings at the
basement level. Other than what may be necessamgtall the footings at the basement level,
the leases do not require Rosséwer the concrete slab floors or columns or to remove the
concrete between the buildings.92anust however, remove ovee and then provide adequate
support for the escalator beamattbross the property line.

28.  Walker Place argues thfah entirely independent and self-sufficient” building
also requires Ross to create a loading zoneaas@parate elevator bank for retail use in the
basement, first, and second floors of thdik@iBuilding. The Severae Clause of the 1956
Failing Lease does not, however, state that Rossm@iush a space or struce that satisfies all
the needs of a future retail tendhNor does the Severance Clause of the 1956 Failing Lease
state that the space leased by the Ross in thieg-Building must be indgendent of other areas
in the Failing Building, such as the elevator Ipptor purposes of vertical ingress and egress.
Additionally, the evidence shows that the FaglBuilding did not, at # time of Newberry’s

construction in 1951, have its own loading zond separate elevator bank for retail use on the

" The 1956 Failing Lease requires that thenénae the Failing Building exclusively for
“the sale of merchandise.” Ex. 301B at 9. Alpravements that the tenant makes must “befit a
high-grade retail store.” Ex. 301B at 6. The &aays nothing regarding whether the space that
the tenant returns to the landl@tthe end of the lease term mhbetsuitable in every way for a
future retail tenant once the space is megjgarate and independent from the Richmond
Building.
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basement, first, and second flo8tdhe 1956 leases thus do not require Ross to make these
improvements to the Failing Building.

29. The plain text of the 1936ases requires the comi@eseparation of all HVAC,
electrical, gas, plumbing, and other systenth@two buildings. This means that each building
must have functioning HVAC, elagatal, gas, and plumbing systsrthat do not rely on the other
building.

30. The 1956 leases require Ross to do whatehatl be necessdryo complete the
above requirements for separating the buildffigection 4.02 of the 1956 Richmond Lease
requires Ross to “cause compliance, witHadls and ordinances and the orders, rules,
regulations and requirements of all federal estabunty and municipal governments . . . which
may be applicable to the demised premi$éFhe 1956 Failing Lease requires Ross:

to comply with and observe . . . all laws, ordinances, rules and
regulations . . . pertaining togheased premises, occasioned by or
affecting the use of the leased premises by Lessee, except in so far
as such laws, ordinances, i@nd regulations may require

structural changes in or atldns or improvements to the
foundation, exterior wallspof or sidewalks theredf.

80 \Walker Place argues thilie 1946 Lease’s use of tlem “sidewalk elevator”
establishes that the Failing Bling had a loading zone in 48. Ex. 301A at 1. The 1946 Lease,
however, concerned both the original Richm&uslding and the Failing Building, meaning that
the term “sidewalk elevatorsdald refer to a loading area either the original Richmond
Building or Failing Building side ofhe property. Further, the pid do not dispute that at the
time of the Failing Building renovation in 1951etRailing Building dil not have its own
loading zone separate from the Failing Buildingg&éing elevators, Mr. Blay testified that in
the early 1950s and when the originaltger signed the 1956 Failing Lease, there was no
elevator in the portion of the Failing Building leased by Newberry.

81Ex. 1 at 42; Ex. 301B at 4.
82Ex. 1 ato.

8 Ex. 301B at 9-10.
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It is possible that the City, iorder to ensure compliance withrrent laws, ordinances, and
regulations, may require additional work eithefore Ross can complete its separation
obligations or as a result of the steps Ross tetkesmply with its obligtions. The text of the
leases puts the burden of such compliance on Rbssefore, if the City—for reasons including
insufficient restrooms, insufficient ingressegress between floors, or seismic issues—will not
approve separation plans that comply with tlei€s Opinion and Order, Ross must satisfy the
City’s requirements in order actually to achi¢kie scope of work required by the 1956 leases.

C.  Good Order, Condition, and Repair Obligations at Surrendef*
1. When the Obligations Arise and May Be Enforced

31. As discussed in the Court’s March 25, 2016 Opinion and &tritegeneral, a
lessor can enforce an obligatitmsurrender the leased premigegood order, condition, and
repair only when the obligation becomes duiich is at the end of the lease téfhSee, e.g.,
Cotev. A. J. Bayless Mkts,, Inc., 128 Ariz. 438, 443 (Ct. App. 198(holding that a “covenant to
surrender the premises in good repair at the etiteaierm could not be breached until the term

ended”);Primock v. Jew, 680 P.2d 1347, 1348 (Colo. App. 1984)ife covenant to surrender

8 Oregon appellate courts and the Ninth Girbave not had many occasions to address
the meaning of “good order, condition, and repdnmgasonable wear and tear,” and “alterations”
in the context of landlord-tenant disputestia absence of case lawiin Oregon and the Ninth
Circuit, the Court considers thaw of other jurisdictions for gdance in reaching its conclusions
in Part C.

85 gee Dkt. 99 at 25-28.

8 A party may also bring a claim for anticipatdireach of contract if the other “party to
a contract clearly and unequivdigasignifies before his perfornmee is due that he will not
perform.” Jitner v. Gersch Dev. Co., 101 Or. App. 220, 224 (1990). At that time, “the second
party has the option of treatingetlsontract as breached anthgmg an action, without tendering
performance or awaiting the time that fhvst party’s performance would be duéd. The
parties have agreed that the dio&rof anticipatory breach does ragaply in this case, and that
portion of Defendants’ couatclaims is dismissed.
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the premises in good condition cannot be breadnétthe end of the ternTherefore, no action
will lie against lessee until that time.Kantor v. Boise Cascade Corp., 75 Or. App. 698, 703
(1985) (“A cause of action for breach of contractrues when the contract is breacheity

Hotel Co. v. Aumont Hotel Co., 107 S.W.2d 1094, 1095 (Tex. Civ. App. 1937) (“[O]n a covenant
to leave the premises in as good condition a®tied them, no action will lie against the lessee
until the end of the term, for obvious reasondtjerefore, Ross’s obligations to surrender the
premises in good order, conditi, and repair arise only aktend of the lease terms.

32. Ross argues that by bringing the F&fifion, Makarios elected to pursue its
remedies under 8 7.01 of the 1956 Richmond Lease, relating to the conditions of the building
during Ross’s tenancy, and thus cannot now pursue a remedy under 8§ 16.01 of the lease, which
governs Ross’s surrender obligations. Election wiedies applies to “the situation in which a
plaintiff who has two or moravailable avenues to the sageneral relief pursues one to
judgment.”Ladd v. Gen. Ins. Co., 236 Or. 260, 264 (1963). In sualsituation, a plaintiff may
thereafter be precluded fropursuing the other remediéd. Election of remedies bars
subsequent litigation only in these situatitwsere initially there were two efficacious
remedies.d. Here, at the time of the FED acti;m 2015, the 1956 Richmond Lease had not
expired, and therefore, Makas could only pursue its reahe under § 7.01. The end-of-lease
obligation to surrender the premises in good Qraendition, and repahad not yet arisen.
Accordingly, at the time of the FED action, Maik& did not have “two efficacious remedies,”

and the election of remedies tiiice therefore does not appiy.

87 Ross argues that the FED action and the declaratory action in this Court constitute “two
efficacious remedies.” In support of its argument, Ross Citigof Glenn Heights v. Sheffield
Development Company, 55 S.W.3d 158 (Tex. App. 2001). Thetfee court applied the election
of remedies doctrine and heldaththe plaintiff could not recovdoth a judgment for monetary
damages and a later declaratory judgmiehtat 165. According to theourt, the election of
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2. Scope of the Obligations

a. Whether the 1956 Richmond Lease Requires Ross to Maintain the Third
through Fifth Mezzanine Floors in Good Order, Condition, and Repair

33. Ross argues that although the oagparties to the 1956 Richmond Lease
intended the tenant to return the thirdbtingh fifth mezzanine floors in good order, condition,
and repair, Makarios and its predssers in interest have waivdtht requirement. According to
Ross, waiver occurred because the Richmandlords knew or should have known that Ross
was neither using nor maintaining the third tigb fifth mezzanine floors and yet took no action
against Ross before the 2015 FED lawsuigdRdless of whether Defendants waived any
covenants to keep the leased premises in gatet,azondition, and repagturing the term of the
lease, covenants to surrendexsled premises in good ordeondition, and repair are separate
and distinct contretual obligationsSee Cote, 128 Ariz. at 442"Where the lease contains a
covenant to repair and a covehto leave in repair, the cavants are generally treated as
independent covenants|.]” (quoting 49 Am. JurL2ddlord and Tenant 8 949 at 925 (1970));
City Hotel, 107 S.W.2d at 1095 (“The cdsithave uniformly observed a distinction between a

covenant upon the part of a lessee to keep lgassdises in repair, aralcovenant to deliver up

remedies barred the plaintiffs’ suit becatiseremedies sought were “inconsisteid."The
plaintiff sought both damages fraitme City of Glenn Heights rekiing from the City’s passage

of a new ordinance and a dedtry judgment permanently enjoig the City from enforcing

that ordinance against the defendant’s propétyl he Court explained that these remedies were
inconsistent in the same way that “the rerasdif monetary damages for loss of property and
restoration of full propertyights are inconsistentld. (citing Bayou Terrace Inv. Corp. v. Lyles,
881 S.w.2d 810, 816-17 (Tex. App. 1994)). In castirthe FED action and this declaratory
action are not inconsistent. The FED action hagttential to give Makaos possession of the
Richmond Building through the enforcement 6f.81 of the 1956 Richmond Lease. In contrast,
this declaratory action (and the remaining Rha®reach of contract action) redresses
Makarios’s separate and distinagghts under 8§ 16.01 dhe lease. The doctrine of election of
remedies thus does not apply to Ma&aras it did to the plaintiff iGlenn Heights.
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the premises at the expiration of the term ig@sd condition of repair as they were at the
beginning of the term.”). The waiver of on@venant is not sufficient to waive the other.

34. Further, as previously discussed, wareguires “the intetional relnquishment
or abandonment of a known rightdnian Corp., 88 F. Supp. 3d at 1199. In a landlord-tenant
dispute, inaction by either pgrtdoes not constitute the unggocal manifestation required by
the rule [of waiver]” when the inaction “can reasonably be attributed to other motivations as well
as to a purpose to relinquish [the party’s] leugtht to object to [a violation of the lease].”
Guardian Mgmt., LLC exrél. Villav. Zamiello, 194 Or. App. 524, 529 (2004). Here, Makarios’s
failure to notify Ross that it did not considee thuilding in good order, condition, or repair can
reasonably be attributed to an intent to waitluhé lease’s end and require Ross to restore the
premises under § 16.01.

35. Ross also argues that waiver occurred because the lessors allowed Ross to renew
its lease in 2006. Ross points§@1.01 of the 1956 Richmohe@ase as evidence that by
renewing Ross’s lease, the Richmond Building lardi waived any claim that the building is
not currently in good order, conidin, and repair. Section 21.01 alls the tenant to renew the
lease if the tenant is not in default. Sect21.01 does not bar the landlord from waiving any
default under 8 7.01 and renewing tbase for reasons such as Ross timely pays its rent. Such a
waiver, if it occurred, does not indicate tiass will one day be in full compliance with its
separate obligation to surrender the buildingand order, condition, arépair. Therefore, the
text of 8 21.01 does not establihat Makarios relieved Ros$ any surrender obligations by
renewing the lease. Renewal of Ross’s lea@0@6 indicates nothing abatlie landlord’s intent
to enforce § 16.01 on September 30, 2016, the datasheenewal expires. If Ross wanted to

gain clarity about the impli¢@mns of the 2006 renewal, it could have asked the landlord or

PAGE 51 — FINDINGS OF FACRAND CONCLUSIONS OF LAW



negotiated for a signed release of any claimssRastead chose to stay silent. As Ross’s Group
Senior Vice President of Property Develagnt) Gregg McGillis, acknowledged during his
testimony, “If you have an issue with anythingeak up, make your claim. Silence is not your
friend.”

36. Additionally, Ross argues that Makarios has waived the requirement to surrender
the premises in good order, condition, and repagause Makarios’s predecessor did not raise
any issues or advise Ross of any defaddiisng the 1996 bankruptcy proceedings. During the
bankruptcy proceedings, however, Ross had theropf requiring Newberry to obtain an
estoppel certificate from the ldiodds effecting a waiver ofngl-of-lease rights. Ross did not
require such a certificate. Ross’s own silence during the bankruptcy proceedings and failure to
require an estoppel certificate cannot servartwe that the lessor waived the § 16.01 surrender
obligations. In many instances indltase, silence was nobody’s friend.

37. For these reasons, Makarios and itsguesisors have not waived the requirement
under § 16.01 of the 1956 Richmond Lease thasReturn the third through fifth mezzanine
floors in good order, condition, and repa&asonable wear and tear excepted.

b. Whether the 1956 Failing Lease Requires Ross to Maintain the Sidewalk
Vaults and Vent Stack in GoodOrder, Condition, and Repair

38. Ross asserts that under the 1956 Failingd,¢hs leased premises do not include the
sidewalk vaults or the vent sta@and therefore, Ross has no oldigia to maintain these items or
to surrender them in good condition. The 1956 Rgiliease defines the “premises” as “certain
space in the building known as the Failing BuildifiySpecifically, the lease specifies that the

“premises” consists of:

8 Ex. 301B at 2.
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All of the first or ground floor okaid building except the building
entrance, elevator lobby, elevatarsd main stairway; all of the
basement under said buildingcept the space oapied by the
heating plant and necessary spaow used by Lessors in the
operation and management of shidlding . . . ; and all of the
second floor of said building egpt the portion thereof used for
elevators and stairways.

The lease further states that the tenant coveriamhaintain and surrender the “leased premises
in good condition.® The 1956 Failing Lease also provides:

The Lessorslo not warrant to the Lessee a continued use of the
open space under the sidewalks adjoining the leased premises
but the Lessee shall have the oséhis space and shall enjoy all
the rights to such space as woattrue to the Lessors had they
remained in full possession of the premi¥es.

39. In its March 25, 2016 Opinion and Ordeg @ourt concluded that the text of the

1956 Failing Lease was ambiguous concerning drahe “leased premises” includes the

89 Ex. 301B at 2.
O Ex. 301B at 8-9.

1 Ex. 301B at 9-10 (emphasis added). Underrthe of the lasantecedent, “a limiting
clause or phrase . . . should ordinarily bad as modifying only theoun or phrase that it
immediately follows.”Barnhart v. Thomas, 540 U.S. 20, 26 (2003). This grammatical “rule is
not an absolute and can assuredlpbercome by other indicia of meaningd. But the
Supreme Court finds it “quite sensible as a matter of grammtaduotingNobelman v.

American Savings Bank, 508 U.S. 324, 330 (1993)). Here, the limiting clause or phrase is
“adjoining the leased premises.” This limitinlguse or phrase could modify either the noun
immediately preceding it, which is “sidewalksy’ the immediately preceding phrase, which is
“the open space under the sidewalks.” If only thiewialks are “adjoining the leased premises,”
then the open space under the sidewalks (also known as the sidewalk vaults) may still be part of
“the leased premises.” On the other hand,hie“open space under the sidewalks” is “adjoining
the leased premises,” then the sidewalk vaudtsld not be part of the leased premises. Other
than the landlord’s grant of any use of tpen space that the landlord would itself have, the
1956 Failing Lease contains no further indiciavbiether the open space under the sidewalks, to
which the tenant has access for retail or s®g@agposes, is included in “leased premises.”
Because the rule of the last ecgdent could be used to interpret this lease provision in multiple
ways, the term “the open space under the sidevealksning the leased @mises” is of little
assistance to the Court in deciding whether thiegsaintended “leased premises” to include the
sidewalk vaults.
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sidewalk vaults and the vent stack. At summnmjadgment, the parties disputed the extrinsic
evidence, and the Court thus denied summatyrnent and reserved these matters for%ial.
Therefore, at this stage, t®urt continues its analysis agman step two and examines the
extrinsic evidence introduced at trial to intefpwhat the origingbarties meant by “leased
premises.”

40. The evidence establishes that Ross has had continuous access to the sidewalk
vaults through the basement. Ross has also usesddéwalk vaults for stage. No barrier or
demarcation separates the sidewalk vaults frameht of the basemeor is the heating plant
located in the sidewalk vaults. Although the sidék vaults are geospatially located under the
sidewalks rather than the buitg, for all practical purposes,dluding Ross’s use of that area,
the sidewalk vaults are part of the basement.dtart therefore concludes that the parties to the
1956 Richmond Lease intended “all of the basemader said building” to include the sidewalk
vaults that could be accessed throagl used as part of the basem&et. Tarlow v. Arntson,

264 Or. 294, 300 (1973) (“How the original partéasl their successors conducted themselves in
relation to the agreement is instructive in owed®ination of what mudtave been intended.”).
Accordingly, Ross is obligated to return théesvalk vaults in good ordecondition, and repair,
reasonable wear and tear excepBxtause the Court concludesragman step two that the
“leased premises” includes the sidékwaaults, the Court does not readbgman step three.

41. Regarding the vent stack, the evidence establishes that Ross’s predecessor,
Newberry, used the vent stack, ialnoriginates on the second floor, to vent exhaust from a
lunch counter and several restrooms. No othemtanahe Failing Building, or any lessor at any

time in the building’s history, used the vent staRfss therefore concedes that it is obligated to

92 pe Dkt. 99 at 42-45.
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return the portion of the vestack on the second floor good order, condition, and repair,
reasonable wear and tear excdptRoss argues, however, that tleased premises,” defined as
“certain space in the building,” cannot include thortion of the vent stack that extends through
the roof of the second floor amg the exterior of the building.

42. Ross interprets “leased premisesihakiding only the interior space of the
basement, first, and second floors, while Walker Place interprets “leased premises” to include all
the equipment that originates on these floostaat the tenant exclusively used. Although the
text of the lease is uncleargtlextrinsic evidence sheds ligigon the meaning of the “leased
premises.” The vent stack existed in 1951 wNewberry began renovating the Failing Building
and continued to exist in the same form in 1956 when the parties negotiated the 1956 Failing
Lease. Despite the existence of the venkstabich extended up the Failing Building’s exterior,
the parties defined the leased premises as only “certain ispeeebuilding.®® In light of the
vent stack’s existence in 1956, the omission fthenlease of any discussion of equipment or
areaoutsidethe building is significant. The omissiamicates that the pies did not intend
that the leased premises include gart of the vent stack thatriet physically located within the
second floor of the Failing Building.

43. Additionally, nothing in the parties’ course of dealing suggests that the tenant had
an obligation to repair the vestack if the exterior vent stagkas damaged at the third-floor
level or above. The Failing Building landlomdsver requested repairs during Newberry’s and
Ross’s tenancy. The tenant’s continued use of thestack appears to leatirely optional, and,
indeed, Ross never used the vent stackrigmairpose. Therefore, the Court concludes at

Yogman step two that the term “leased premisgsés not include the extel portion of the

% Ex. 301B at 2 (emphasis added).
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vent stack above the second floor. Therefore, Roskligated to surreter only that internal
portion of the vent stack within the second flobthe Failing Building in good order, condition,
and repair, reasonable wear aedrtexcepted. The remaining portiortled vent stack is not part
of the leased premises, and Ross hashiigation with regard to that portidi Because the
intent of the parties is clear dgman step two, the Court does not proceedagman step three
to apply relevant maxims of construction.

44.  For the same reasons that Ross hashwotn that Makarios waived any surrender
obligations, Ross has not shown that WaRkice waived any sumder obligations. These
obligations include returning tledewalk vaults and the portion thfe vent stack on the Failing
Building’s second floor in good order, conditiomdarepair. Specifically, Ross has not presented
sufficient evidence that Walkerdle intentionally relingshed any of its riglst That the lessors
allowed Ross to renew or amend the lease doemdicate that WalkePlace or its predecessors
intended to relieve Ross of any obligati@msSeptember 30, 2016, the date on which Ross must
return the building. Additionallyjust as Ross failed to obtain astoppel certificate from the

Richmond Building landlords, Ross failed to obtsirch a certificate from the Failing Building

% Walker Place also argues that restorirgant stack is padf Ross’s obligations
under the Severance Clause of the 1956 Failingd.dds Severance Clause states that the
tenant must “do and perform such work aalldbe necessary to phygally separate, and
constitute entirely independeand self-sufficient,” the Failing Building from the Richmond
Building. This work includes “changes and relooa$ of portions of the plumbing, electric, and
other systems and apparatuses as may be necessary to make the ‘Failing Building’ space
independent of the ‘Richmond Building.” Ex. 30HB4. According to Walker Place, a vent
stack in good condition is an “apparatus” thatesessary for the Failing Building to be an
independent space. The vent stack, howessarted exhaust from the lunch counter and
restrooms in the 1950s. Modern buildings, ingligdthe Richmond Buildlig, do not require such
a 12-story vent stack in orderfienction as independent spacékerefore, the Severance Clause
does not obligate Ross to restore the portion@itdnt stack on the exterior of the building
above the second floor.
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landlords. Ross’s own failure to discuss its efidease obligations witthe lessors does not
prove that the lessors wad those obligations.
c. Whether Decommissioned and Abandaed Portions of the Premises

Constitute “Alterations” that A re Exempt from the Good Order,
Condition, and Repair Requirements

45, Ross argues that it is not requiredastore alterations to which Defendants
impliedly consented. According to Ross, thakerations include decommissioning a freight
elevator in the Richmond Building and usibépr spare parts, decommissioning the HVAC
system in the upper floors of the Richmondl@ing, decommissioning restrooms, and otherwise
abandoning the upper floors of the Richmond Buogdi‘An alteration . . denotes a substantial
change” in the leased premis@&en-Sx Olive, Inc. v. Curby, 208 F.2d 117, 122 (8th Cir. 1953),
or “a substantial change thereiarying or changing the form oature of such building without
destroying its identity,Leong Won v. Shyder, 94 N.Y.S.2d 247, 249 (Sup. Ct. 1949). Courts
have also defined “alteration” as a changthe “structural qality” of a building.City of Le
Marsv. Fisch, 251 lowa 149, 151 (1959). “In short, for aaolge in a buildingo constitute an
alteration, the change must be gabsal, not trifling. It must bene that alters the nature and
character of the buildingSelect Mgnt. Res,, LLC v. Runnymede Corp., 273 Va. 710, 714

(2007)%

% In Select Management, 273 Va. 710, the Virginia SuprenCourt expressly retreated
from its opinion inBolin v. Laderberg, 207 Va. 795 (1967). IBolin, the court held that
“alteration,” when given its usual meaning and viewethe context in which it is used in the
lease, “can mean only somethiciganged about the premisekd’ at 801. In contrast, the court
in Select Management gave “alteration” a more narrow ldgaeaning that ordinarily excludes
changes that are “merely cosmetic in nature.” 273 Va. at 7145elé&at Management court
noted that th@olin decision “provide[s] only limitedssistance in defining the term
‘alteration.”” Id. at 713. Ross cites ti@olin opinion in support of a broad definition of
“alteration” without acknowedging the effect ofelect Management.
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46. Installing air conditioning in a builth does not constita an alteratior,.eong
Won, 94 N.Y.S.2d at 249. Installing carpet andvimg heating ducts also do not constitute
alterationsLe Mars, 251 lowa at 151. On the other handnpag natural stone a bright yellow
may be classified as an alterati®lect Mgmt., 273 Va. at 712-15.

47. Here, the purported “alterations” do nohstitute substanti@hanges that vary
theform or nature of the buildings. Insteh these more minor charsge-including the decisions
to decommission certain equipment and use it for spare parts—constitute only neglect and a
failure to maintain and repair the premises adé¢lases require. That 8odid not include these
changes to the buildings in the plans submitteti@dCity in 1996 confirms that these changes
do not rise to the level of alterations.

48. Ross had the option to defer manmatece through neglect, abandonment, or
decommissioning equipment because the lessors did not insist on the tenant’s continuing
maintenance and repair. Now, however, Rosstroomply with its independent surrender
obligations to restore all flosrand equipment of the leaga@mises to good order, condition,
and repair, except for reasonable wear and R@ss cannot escape these obligations by arguing
that its lack of conscientiowsdewardship constitutes an “aldéon” to which the landlords
impliedly consented.

49. In its March 25, 2016 Order and Opinitite Court found, in contrast, that zoning
portions of the basements for “no occupancyistiuted an alteration to which the landlords
expressly or impliedly consent&dThe “no occupancy” desigtian was expressly shown on the
plans that Ross submitted to the City during 1996 remodel. Evidence introduced at trial

further confirms that the landlords exprgsst impliedly consented to the alterations.

% Dkt. 99 at 28-34.
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50. The evidence establishes that WaRlaice’'s predecessor received copies of
Ross’s remodel plans in 1996 and approved thesnelly expressly conseng to that alteration.
Because the 1956 Failing Lease does not refoss to remove alterations to which the
landlord consented, Ross is not obligated tareghe allowable occupancy level in the Failing
Building basementSee Fairway Outdoor Advert. v. Edwards, 197 N.C. App. 650, 660 (2009)
(“The lessee is not required to remove improvememde by him or her with the consent of the
landlord or under authority of the lease, unlessiélase so provides. . . .” (quoting 52A C.J.S.
Landlord and Tenant § 884 (2003))).

51. On the other hand, evidence introducedaltshows that Mak#s’s predecessor
did not receive copies of thegpls or approve the plans durithg 1996 remodel. When a tenant
makes alterations to which the landlord consents,dtdreral rule is thah absence of a specific
lease provision directing otherwisetenant has the right, buttribe obligation, to restore the
leased property to itriginal condition.”Fairway, 197 N.C. App. at 660. The 1956 Richmond
Lease does not expressly obligtess to restore alterations atliean those that adapt the
building for multiple occupancy. Nonetheless, Makarios argueatthbecause it never authorized
alterations to the allowable occupancy levahie basement, Ross must restore the allowable
occupancy level before surrendering the buildBeg. Trick v. Eckhouse, 82 Ind. App. 196, 145
(1924) (holding that a tenaistliable for any damages caddgy alterations to which the
landlord did not consentleventhal v. 128 W. 30th . Corp., 158 N.Y.S.2d 398, 402 (Sup.

Ct. 1956) (requiring the tenant testore and reinstall the oingl light fixtures before
surrendering the leased premises because thet teraae the alterations without the landlord’s

consent).

9" Makarios does not argue that the aliers to the Richmond Building adapted the
building for multiple occupancy.
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52. The evidence establishes, however, that the Calomiris family had access to the
building and to the publicly-filed plans acduld have objected to the “no occupancy”
designation at any time duritige 1996 remodel. The Calomiris family did not object in 1996
despite this access, suggesting implied conseht €kses generally hold that where, as here,
the alterations were made with the landlotdiswledge and implied consent, the tenant has no
implied obligation to restore the leaga@mises at the end of the terrhamonica v. Bosenberg,

73 N.M. 452, 455 (collecting cases).

53. Makarios argues that the implied consmEses are distinguishable because the
Richmond Building landlord was located on thestEaoast and did not have contemporaneous
knowledge of the alterations. This casewever, closely resembles thatRetrelli v. Kagel, 235
N.Y.S.2d 383, 387 (Civ. Ct. 1962), where the coaurfd implied consent even in the absence of
evidence that the landlord knew abthg alterations as they occenlr There, the court looked to
the landlord’s longitence and concluded:

In view of the fact that some of the alterations were made at the
commencement of the occupancy twenty-one years before and that
the balance were made some seyears ago, and in the absence
of any evidence of any action byettandlords or their predecessor
to prevent them, either by remdrasice or legal action, there was

at least an implied consent, which precludes any claim to
restoration in the absence of any affirmative covenant.

Id. (citation omitted).

54. Here, the Calomiris family had actual knowledge of the change in occupancy by
at least 1997, as established by communicabehseen the family’s mresentative and Ross.
After receiving notice tt Ross considered the matter hesd in 1998, the Calomiris family
remained silent regarding the occupancy issui thrs litigation. Importantly, this silence was
unbroken in 2004, when the City added Title 2¢htw Code. The Calomiris family said nothing

to Ross about the effect of Title 24 on Ross’s surrender obligations or the lessor’s expectation
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that Ross would restore the pre-1996 occupaapgcity of the basement by completing seismic
upgrades. If not before, Makarios’s predecessptiedly consented to ehbasement alterations
by silently standing by after 1998, as the Cegmificantly changed in 2004, and for the
remaining decade until Ross brought this declayadotion. Just as sitee did not aid Ross,
silence worked against Makarios. Therefore, Res®t obligated to reste the occupancy level
of the basement, but “implied consent by the llart . . . although excusing the tenant from any
requirement to restore, does not excuse thentefrom leaving the premises in good order and
condition, reasonable wear and tear and damage from the elements ext¢épted.”

55. For the same reasons as discuabegie, Defendants have not waived the
requirement to surrender any neglectedemodnmissioned portions of the premises in good
order, condition, and repair, excépt reasonable wear and tear.

3. Meaning of “Good Order, Condition, and Repair, Except for Reasonable Wear
and Tear”

56. Both 1956 leases are triple-net leasasréqjuire the tenanhot the landlord, to
bear “responsibility for taxes, insunege, and maintenance of the proper8akenson v. Mills,
198 Or. App. 236, 239 (2005). The 1956 leases alsoreethe tenant to surrender the buildings
in good order, condition, and repaircept for reasonable wear and t&a4 “wear and tear”
provision contemplates some deteation over time and does not r@guhat a tenant to return
premises in a like-new or nearly-new conditi@apitol Funds, Inc. v. Arlen Realty, Inc., 755
F.2d 1544, 1549 (11th Cir. 1985). Prawiss relating to maintenanead restoration also “must
take into account not only theeagf the property but the natupéit,” such as whether the
property is “constantly exposed to the eletaend subjected to heavy and daily blovigdck

& Yates, Inc. v. A. R. Fuels, Inc., 210 N.Y.S.2d 171, 173 (1960).

% e Ex. 1 at 41; Ex. 301B at 8-9.
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57. Nonetheless, the line between reasonably and tear and aeges that a tenant
must remedy is crossed “[w]hen an older @by is neglected” such that “problems soon
escalate out of controllh re Evergreen Ventures, 147 B.R. 751, 760 (Bankr. D. Ariz. 1992). In
these circumstance, “[m]ere weand tear’ proliferatesto vast problems requiring hundreds of
thousands of dollars to cure,” and the terean be held liable for these probletas®

58. Here, the surrender provisions, takegether with the other lease provisions,
require Ross to return the buildings in as gaabndition as they wodlhave been in, taking
into account their agéut for the tenant’s failure to p®rm the regularly-scheduled
maintenance, repairs, and replacements reagorequired by the kses throughout the sixty-
year termsSee Fisher Props,, Inc. v. Arden-Mayfair, Inc., 106 Wash. 2d 826, 838-41 (1986)
(affirming a trial court’s determination thatrsendering leased premises in “as good state and
condition as reasonable use and wear and dabyafyes will permit” means that “no component
or element of the building which was required tadte@rned at the termination of the Lease be in

a state or condition beyond (substandajdts normal maintenance cyclé®f.

% Ross argues that this case is distisiyable because it involved a lease for an
apartment complex that was not fully depresia These facts do not, however, meaningfully
distinguish the case from the circumstancesosimmding Ross’s tenancy. Ross, like the tenant in
Evergreen, is liable for any damage to the premises that exaeede®nablevear and tear, or
that could have been avoided by conscientangreasonable maimiznce and repair.

1% Ordinarily, a covenant reiag to good order, conditionnd repair “does not include
the restoration of a part of a building which basome so run-down thitcannot be repaired.”
Scott v. Prazma, 555 P.2d 571, 579 (Wyo. 1976) (involviagen-year lease that had
approximately seven and a half years to runatithe the tenant quit the premises). This general
rule, however, does not applytime case of a long-term corengial lease that contains
covenants relating to good order, conditiamgj aepair. Such a lease incorporates an
understanding that the leased premises wikdy# or returned in a “serviceable” condition.
Capitol Funds, 755 F.2d at 1549 (quoting the trial court opinion). Keepingeturning the
leased premises in a “serviceable” conditideraflecades of use means that the tenant
“assume[s] the risk under the contract that major elements of the premises, such as the roof,
would require replacement—rathian repair—before therta of the lease expiredltl. Here,
the 1956 Richmond Lease was for a term of 30 years, renewable. Ex. 1 at 2. The 1956 Failing
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59. Ross had the option to put off regularly-scheduled maintenance. Ross had this
option because the lessors did imsist on enforcing the obligation to maintain the premises in
good order, condition, and repduring the lease terms. Reasbieavear and tear, however,
does not include deterioratidimat results from deferred maintenance. Although Ross had the
option of when to perform its obligations, “Time will have his fancy / To-morrow or to-fay.”

CONCLUSION

Based on the evidence presented at the Phaaédnd the record in this case, the Court
DENIES IN PART AND GRANTS IN PART thesquests for declaratory relief of Ross,
Makarios, and Walker Place. Although Ross’s rfiediplans to separate and surrender the
buildings are insufficient to meet the requirenseof the two leases at issue, Ross is not
obligated to perform the full scope of wahat Defendants demd. The Court retains
jurisdiction to address in Pha#l of these proceedings any tteas that may still require
resolution by the Court.

IT IS SO ORDERED.

DATED this 10th day of June, 2016.

&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge

Lease was for a term of 36 years, renewdbe 301B at 3. Accordingly, because Ross entered
into long-term commercial leas containing covenants to netuihe buildings in good order,
condition, and repair, expect for reasonable vaeartear, Ross must, as part of its surrender
obligations, replace items thiadve become so run-down thilaéy cannot be repaired.

101 \W.H. AudenAs | Walked Out One Evening (1940).
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